


EE ————LLLLLLLLL————————————E— 


NILES’ WEEKLY REGISTER. 























SUPPLEMENTARY TO VOLUM 





XLII. 








VIRGINIA RESOLUTIONS OF 1798, 
PRONOUNCING THE ALIEN AND SEDITION LAWS UNCON- 

STITUTIONAL, AND DEFINING THE RIGHTS OF THE 

STATES. DRAWN BY JAMES MADISON. 

Inthe Virginia house of delegates, Friday, Dec. 21,1798. 

Resolved, ‘That the general assembly of Virginia, doth 
unequivocally express a firm resolution to maintain and 
defend the constitution of the United States, and the con- 
stitution of this state, against every aggression either 
foreign or domestic; and that they will support the go- 
vernment of the United States in all measures warranted 
by the former. 

That this assembly most solemnly declares, a warm at- 
tachment to the union of the states, to maintain which it 
pledges its powers; and, that for this end, it is their duty 
to watch over and oppose every infraction of those princi- 
ples which constitute the only busis of that union, because 
a faithful observance of them, can alone secure its exist- 
ence and the public happiness. 





states, recommended an amendment for that purpose, 
which amendment was, in due time, annexed to the con- 
stitution, it would mark a reproachful inconsistency, and 
criminal degeneracy, if an indifference were now shown, 
ito the most palpable violation of one of the rights, thus 
declared tt seeured; and to the establishment of a pre- 
cedent which may be fatal to the other. 

‘That the good people of this commonwealth, having 
ever felt, and continuing to feel the most sincere affection 
for their brethren cf the other states; the truest anxiety 
for establishing and perpetuating the anion of all; and 
the most scrupulous fidelity to that constitution, which is 
the pledge of mutual friendship, and the instrument of 
mutual happiness; the general-assembly doth solemnly 
appeal to the like dispositions in the other states, in con- 
fidence, that they will eoucur with this commonwealth, in 
declaring, as it does hereby declare, that the acts afore- 
said, are UNCONSTITUTIONAL; and, that the necessary 

















and proper measures will be taken by each for co-operat- 
| That this assembly doth explicitly and peremptorily |!" with this state, in maintaining unimpaired the autho- 
declare, that it views the powers of the federal govern- | TUES, rights, and liberties, reserved to the states respec~ 
1 ment, as resulting from the compact, to which the states tively, or to the people. . ; 

; are parties, as limited by the plain sense and intention of P That the governor be desired to transmit ® ORF, of the 
. the instrument constituting that compact, as no farther ce, ot resolutions to the executive authority of each 
: valid than they are authorised by the grants enumerated of the other States, with a request, that the same may -be 
‘ in that compact; and that in case of a deliberate, palpa- communicated to the legislature thereof: and that a-eopy 
3 bie, and dangerous exercise of other powers, not granted be furnished to each of the senators and representatives 
' by the said compact, the states, who are parties thereto, ee esenting this state in the congress of the United 
, have the right, and are in duty bound, to interpose, for Ene = Attest, Joun SrEwart. 

. arresting the progress of the evil, and for maintaining | 1/98; December, 24th. Agreed to by the senate. 

ij within their respeetive limits, the authorities, rights, and : i . A Brooke. 

. liberties appertaining tothem. ‘a true copy from the original deposited in the office 
6 That the general assembly doth also express its deep | “© Sere! al assembly. 

e regret, that a spirit has, in sundry instances, been mani- Joun Srewanrrt, keeper of rolls. 

6 fested by the federal government, to enlarge its powers ——- 

ce —  »y forced constructions of the constitutional charter EXTRACTS 

ie [| Which defines them; and, that indications have appeared | From the address to the people, which accompanied the 
i. m= of a design to expound certain gencral phrases, (which, foregoing resolutions: 

n, having been copied from the very limited grant of |  Fe/low citizens—U nwilling to shrink from our repre- 
ne powers in the former articles of confederation were the | sentative responsibility, conscious of the purity of ovr 
4 oF less liable to be misconstrued), so as to destroy the mean- | motives, but acknowledging your right to supervise our 
rn ee 1S and effect, of the } pries ogn' enumeration which ne- | conduct, we invite your serious attention to the emerger- 
46 — cessarily explains, and limits the general phrases, and so cy which dictated the subjoined resolutions. Whilst we 
he 7 as to consolidate the states by degrees, into one sove- | disdain to alarm you by ill-founded jealousies, we re- 
y. & retgnty, the obvious tendency and inevitable result of | commend an investigation, guided by the coolness of 

| which would be, to transform the present republican sys- | wisdom, and a decision bottomed on firmness, but tem- 

ma tem of the United States, into an absolute, or at best, a pered with mslevitios, , 

46 mixed monarchy. It would be perfidious in those entrusted with the 
ry hat the general assembly doth particularly protest | GUARDIANSHIP OF THE STATE SOVEREIGNTY, and acting 
ng against the palpable, and alarming infractions of the con- | under the solemn obligation of the following oath: ‘I do 
re, stitution in the two late cases of the ‘‘alien and sedition | swear, that I will support the constitution of the United 
a acts,” passed at the last session of congress; the first of | States,” not to warn you of encroachments, which, though 
ie which, exercises a power no where delegated to the |clothed with the pretext of necessity, or disguised by 
lu- federal government, and which by uniting legislative and }arguments of expediency, may yet establish precedents, 
ort judicial powers to those of executive, subverts the gene- | which may ultimately devote a generous and unsuspicious 
tans ral principles of free government, as well as the particu- | people to ‘all the consequences of usurped power. 

45 lar organization and positive gh of the federal| Eneroachments springing from a government, WHOSE 
om constitution; and the other of which acts, exercises in | ORGANIZATION CANNOT BE MAINTAINED WITHOUT THE 
the like manner, a power not delegated by the constitution, | co-oprraTion or THE .sTaTHs, furnish the strongest ex- 
Ja- but on the contrary, expressly and positively forbidden | citements upon the state legislatures to watchfulness, and 
» to hy one of the amendments thereto; a power, which more | impose upon them the strongest obligation, TO PRESERVE 
40, than any other ought to produce universal alarm, because | UNIMPAIRED THE LINE OF PARTITION. 


es tis levelled against the right of freely examining pub- 
lc characters and measures, and of free conmmunication 
among the people thereon, which has ever been justly 
deemed, the only effectual guardian of every other right. 
at this state having by its convention, which ratified 

the federal constitution, expressly declared, that among 
other essential rights, ‘the liberty of conscignce and the 
press cannot be cancelled, abridged, restrained, or modi- 
by any authority of the United States,” and from its 
on anxiety to guard these rights from every possi- 
le attack of sophistry and ambition, having with other 
Sur. to Vor. XLII—Sie. 1. 


The acquiescence of the states under infractions of the 
federal compact, would either beget a speedy consolida- 
tion, by precipitating the state governments into Impo- 
tency and contempt; or prepare the way for a revolution, 
by a repetition of these infractions, until the people are 
aroused to appear in the majesty of their strength. It is 
to avoid these calamities, that we exhibit to the people, 
the momentous question, whether the constitution of the 
United States shall yield to a construction, which defies 
every restraint, and overwhelms the best hopes of repub- 
licanism. 
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Exhortations to disregard domestic usurpatioh, until 
foreign danger shall have past, is an artifice which may 
be forever used, because the possessors of power, who 
are the advocates for its extension, can ever create na- 
tional embarrassments, to be successively employed to 
soothe the people into sleep, whilst that power is swel- 
ling, silently, sceretly, and fatally. Of the same eharac- 
ter are insinuations of a foreign influence, which seize 
upon a laudable enthusiasm against danger from abroad, 
and distort it by an unnatural application, so as to blind 
your eyes against danger at home. 

The sedition act presents a scene, which was never 
expected by the early friends of the constitution. It was 
then admitted, that the sate sovereignties were only di- 
minished, by powers specifically enumerated, or necessary 
to carry the specified powers into effect. Now federal 
authority is deduced from implication, and from the ex- 
istence of state law it is inferred, that congress possess a 
similar power of legislation; whence congress will be 
endowed with a power of legislation, in all cases whatso- 
ever, and the states will be stripped of every right reserv- 
ed, by the concurrent claims of a paramount legislature. 

The sedition act is the offspring of these tremendous 

tensions, which inflict a death wound on the sovereign- 
ty of the states, 

For the honor of American understanding, we will not 
believe, that the people have been allured into the adop- 
tion of the constitution, by an affectation of defining pow- 
ers, whilst the preamble would admit a construction, 
which would erect the will of congress into a power 

ramount in all cases, and therefore limited in none. 
On the contrary, it is evident that the objects for which 
the constitution was formed were deeme: attainable only 
by a particular enumeration and specification of each 
power granted to the federal government; reserving all 
others to the people, or to the states. And yet it is in 
vain we search for any specified power, embracing the 
right of legislation against the freedom of the press. 

Had the states been despoiled of their sovereignty by 
the generality of the preambic, and had the federal go- 
vernment been endowed with whatever they should judge 
to be instrumental towards union, justice, tranquillity, 
common defence, general welfare, and the. preservation 
of liberty, nothing could have been more frivolous than 
an enumeration of powers. 

All the preceding arguments arising from a deficiency 
of consitutional power in congress, apply to the alien act, 
and this act is liable to other objections peculiar to itself, 
If a suspicion that aliens are dangerous, constitute the 
justification of that power exercised over them by con- 
gress, then a similar suspicion will justify the exercise 
of a similar power over natives. Because there is noth- 
ing in the constitution distinguishing between the power 
of a state to permit the residence of natives and aliens. 
It is, therefore, a right originally possessed, and never 
surrendered. by the respective states, and which is ren- 
dered dear and valuable to Virginia, because it is assail- 
ed through the bosom of the constitution, and beeause her 

uliar situation renders the easy admission of artizans 
and laborers an interest of vast importance. 

But this bill contains other features, stil] more alarm- 
ing and dangerous. It dispenses with the trial by jury; 
it violates the judicial system; it confounds legislative, 
exccutive, and judicial powers; it punishes without trial; 
and it bestows upon the president despotic power over a 
numerous class of men. Are such measures consistent 
with our constitutional principles? And will an aecumu- 
lation of power so extensive, in the hands of the execu- 
tive, over aliens, secure to natives the blessings of repub- 
liean liberty? ' 

If measures can mould governments, and if an uncon- 
trolled power of construction, is surrendered to those 
who administer them, their progress may be easily fore- 
seen and their end easily foretold. A lover of monarchy, 
who opens the treasures of corruption, by distributing 
emolument among devoted partizans, may at the same 
time be a Pram g his object, and deluding the people 
with professions of republicanism. He may confound 
monarchy and republicanism, by the art of definition. 
He may varnish over the dexterity which ambition never 
fails to display, with the pliancy of language, the seduc- 
tion of expediency, or the prejudices of the times. And 


he may eome at length to avow, that so extensive a terri- 


. 








tory as that of the United States, can only be governed 
by the energies of monarchy; that it cannot be defended 
except by standing armies; and that it cannot be united 
except by consolidation. , 

Measures have already been adopted, which may lead 
to these consequences. They consist: 

In fiscal systerns and arrangements,- which keep an 
host of commercial and wealthy individuals, embodied 
and obedient, to the mandates of the treasury. . 

In armies and navies, which will, on the one hand, 
enlist the tendency of man to pay homage to his feilow 
creature who can feed or honor him; and on the other, 
employ the principle of fear, by punishing imaginary in- 
surrections, under the pretext of preventive justice. 

In swarms of officers, civil and military, who can in- 
culcate political tenets tending to consolidation and mo- 
narchy, both by indulgencies and severities; and can act 
as spies over the free exercise of human reason. 

In restraining the freedom of the press, and investing 
the executive with legislative, executive, and_ judicial 
powers, over a numerous body of men. 

And, that we may shorten the catalogue, in estadlish- 
ing hy successive precedents such a mode of construing 
the constitution, as will rapidly remove every restraint 
upon federal power. 

Let history be consulted; let the man of experience re- 
fleet; nay, let the artificers of monarchy be asked, what 
farther materials they can need for building up their fa- 
vorite system? 

These are solemn, but painful truths; and yet we re- 
commend it to you, not to forget the possibility of dan- 
ger from without, although danger threatens us from 
within. Usurpation is indeed dreadful, but against fo- 
reign invasion, if that should happen, let us rise with 
hearts and hands united, and repel the attack, with the 
zeal of freemen, who will strengthen their title to exa- 
mine and correct domestic measures, by having defended 
their country against foreign aggression. 

Pledged as we are, fellow citizens, to these sacred en- 
gagements, we yet humbly and fervently implore the Al- 
mighty Disposer of events, to avert from our land war 
and usurpation, the seourges of mankind; to permit our 
fields to be cultivated in peace; to instil into nations the 
love of friendly intercourse; to suffer our youth to be edu- 
cated in virtue; and to preserve our morality from the 
pollution, invariably incident to habits of war; to pre- 
vent the laborer and husbandman from being harassed 
by taxes and imposts; to remove from ambition, the 
means of disturbing the commonwealth; to annihilate all 
pretexts for power afforded by war; to maintain the con- 
stitution; and to bless our nation with tranquillity, ander 
whose benign influence, we may reach the summit of 
happiness and glory, to which we are destined by Na- 
TURE and NATURE’S'Gop. 

Attest, 
1799, January 23d. 


Joun Stewart, C. H. D. 
Agreed to by the senate. 
H. Brooke, C. S. 
A true copy from the original deposited in the office 
of the general assembly. 
Joun Srewart, keeper of rolls. 


—— 


ANSWERS OF THE SEVERAL STATE LEGISLATURES. 
STATE OF DELAWARE. 
_ In the house of representatives, February 1, 1799.— 
Resolved, By the senate and house of representatives of 
the state of Delaware, in general assembly met, that they 
consider the resolutions from the state of Virginia, as a 
very unjustifiable interference with the general govern- 
ment and constitated authorities of the United States, 
and of dangerous tendency, and therefore not fit subject 
for the further consideration of the general assembly. 
Isaac Davis, speaker of the senate. 

Srreeuen Lewis, speaker of the house of rep’s. 
Test—-John Fisher, C. S.—John Caldwell, C. H. R. 
STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS. 

In general assembly, February, A. D. 1799. Certain 
resolutions of the legislatue of Virginia, passed on 21st 
of December last, being communicated to this assembly: 

1. Resolved, That in the opinion of this legislature, 
the second se€tion of third article of the constitution of 
the United States in these words, to wit: The judicial 


power shall extend to all cases, arising under the laws of 


the United States; vests in the federal courts, exclusively, 
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and in the supreme court of the Unitéd States, ultimate- 
ly the authority of deciding on the constitutionality of 
uny act or law of the congress of the United States. 

2. Resolved, That for any state legislature to assume 
that authority, would be, ; 

ist. Blending together legislative and judicial powers. 

2d. Hazarding an interruption of the peace of the states 
by civil discord, in case of a diversity of opinions among 
the state legislatures; each state having, in that case, no 
resort for vindicating its own Opinions, Lut to the strength 
of its own arm. 

$d. Submitting most important questions of law to less 
competeut tribunals: and 

4th. An infraction of the constitution of the United 
States, expressed in plain terms. 

5. Resolved, Vhat although for the above reasons, this 
legislature, in their public capacity, do not feel them- 
selves authorised to consider and decide on the constitu- 
tionality of the sedition and alien laws, (so called): yet 
they are called upon by the exigency of this occasion, to 
declare, that in their private opinions, these laws are 
within the powers delegated to congress, and promotive 
of the welfare of the United States, 

4. Resolved, Vhat the governor communicate these 
resolutions to the supreme executive of the state of Vir- 
ginia, and at the same time express to him that this legis- 
lature cannot contemplate, without extreme coucern and 
regret, the many evil and fatal consequences which 
may flow from the very unwarrautable resolutions afore- 
said, of the legislature of Virginia, passed on the twenty- 
first day of December last. 

A true copy, Samuk. Eppy, sec’y. 
COMMONWEALTH OF MASSACHUSETTS. 

In senate, February 9, 1799. ‘The legislature of Mas- 
sachusetts having taken into serious consideration the re- 
solutions of the state of Virginia, passed the 2ist day of 
December last, and communicated by his excelleney the 
governor, relative to certain supposed infractions of the 
constitution of the United States by the government 
thereof, and being convinced that the federal constitution 
is calculated to promote the happiness, prosperity and 
safety of the people of these United States, and to main- 
tain that the union of the several states, so essential to the 
welfare of the whole; and being bound by solemn oath to 
support and defend that constitution, feel it unnecessary 
to make any professions of their attachment to it, or of 
their firm determimation to support it against every ag- 
gression, foreign or domestic. 


But they deem it their duty solemnly to declare, that 
while they hold sacred the principle, that consent of the 
people is the only pure source of just and legitimate 
power, they cannot admit the right of the state legislatures 
to denounce the administration of that government to 
which the people themselves, by « solemn compact, have 
exclusively committed their national concerns: that, al- 
though a liberal and enlightened vigilance among the 
eOple is always to be cherishee, yet an unreasonable jea- 
ousy of the men of their choice; and a recurrence to 
measures of extremity, upon groundless or trivial pre- 
texts, have a strong tendency to destroy all rational liber- 
ty at home, and to deprive the United States of the most 
essential advantages in their relations abroad; that this 
legislature are persuaded, that the decision of all cases in 
law and equity, arising under the constitution of the 
United States, ‘and the construction of all laws made in 
pursuance thereof are exclusively vested by the people in 
the judicial courts of the United States. 

That the people in that solemn compact, which is de- 
clared to be the supreme law of the land, have not con- 
stituted the state legislatures the judges of the acts or 
measures of the federal government, but have confided to 
them, the power of proposing such amendments of the 
constitution, as shall appear to them necessary to the in- 
tcrests, or conformable to the wishes of the people whom 
they represent. 

iat by this construction of the constitution, an amica- 

le and dispassionate remedy is pointed out for any evil 

which experience may prove to exist, and the peace and 

Prosperity of the United States may be preserved with- 
Out interruption. 


—— TS a ae 
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government unconstitutional, and should she oppose suc- 
cessfully her force and will to those of the nation, the 
constitution would be reduced to a mere cypher, to the 
form and pageantry of authority, without the energy of 
power. Every act of the federal _ phe which 
thwarted the views or checked the ambitious project of a 
particular state, or of its leading and influential mem- 
bers, would be the object of opposition and of remon- 
strance; while the people, convulsed and coufused by the 
conflict between two hostile jurisdictions, enjoying the 
protection of neither, would be wearied into a submis- 
sion to some bold leader, who would establish himself on 
the ruins of both. 


The legislature of Massachusetts, although they do not 
themselves claim the right, nor admit the authority, of 
any of the state governments, to decide upon the eonstitu- 
tiouality of the aets of the federal government, still, least 
their silence should be construed into disapprobation, or 
at best into a doubt of the constitutionality of the acts re- 
ferred to by the state of Virginia; and, as the general as- 
sembly of Virginia has called for an expression of their 
sentiments, do explicitly declare, that they consider the 
acts of congress, commonly called ‘‘the aliev and sedition 
acts,”? not only coustitutional, but expedient and necessa- 
ry: that the former act respcets a description of persons 
whose rights were not particularly coutemplated in the 
constitution of the United States, who are entitled only to 
a temporary protection, while they yield a temporary al- 
legianee; a protection which ought to be withdrawn when- 
ever they become ‘‘dangerous to the public safety,” or 
sre found guilty of ‘*treasonable machination” against the 
government: that congress having been especially en- 
trusted by the people with the general defence of the na- 
tion, had not only the right, but were bound to protect it 
against internalas well as external foes. ‘That the United 
States, at the time of passing the act concerning aliens, 
were threatened with actual invasion, had been driven by 
the unjust and ambitious conduct of the French govern- 
ment into warlike preparations, expetsive and burthen- 
some, and had then, within the bosom of the country, 
thousands of aliens, who, we doubt not were ready to co- 
operate in any external attack. 

It cannot be seriously believed, that the United States 
should have waited till the poignard had in fact been 
plunged. The removal of aliens is the usual preliminary 
of hostility, and is justified by the invariable usages of 
nations. Actual hostility had unhappily long been expe- 
rienced, and a formal declaration of it the government 
had reason daily to expect. The hiw, trerefore was just 
and salutary, and no eer could with so much proprie- 
ty be entrusted with the execution of it, as the one in 
whom the constitution has reposed the executive power 
of the United States. 

The sedition act, so called, is, in the opinion of this le- 
gislature, equally defensible. ‘lhe general assembly of 
Virginia, in their resolve under consideration, observe, 
that when that state by its convention, ratified the federal 
constitution, it expressly declared, ‘‘that, among other 
essential rights, the liberty of conscience and of the press 
cannot be eaneclled, abridged, restrained or modified by 
any authority of the United States,” and from its extreme 
anxiety to guard these rights from every possible attack 
of sophistry or ambition, with other states, recommended 
an amendment for that purpose: which amendment was, 
in due time, annexed to the constitution; but they did not 
surely expect that the proceedings of their state conven- 
tion were to explain the amendment adopted by the 
union. ‘The words of that amendment, on this subject, 
are, ‘‘congress shall make no law abridging the ‘freedom 
of speech or of the press.” : 

The act complained of is no abridgment of the free- 
dom of either. The genuine liberty of speech and the 
press, is the liberty to utter and publish the trath; but 
the constitutional right of the citizen to utter and publish 
the truth, is not to be confounded with the licentiousness 
in speaking and writing, that is only employed in propa- 
gating falsehood and slander, This freedom of the press 


has been explicitly securéd by most, if not all the state 
constitutions; and of this provision there has been gene- 
rally but one construction among enlightened men, that it 





But, should the respectable state of Virginia persist in 
the assumption of the right to declare the acts of the national 


is a security for the rational use and not the abuse of the 
press; of which the courts of law, the juries and people 
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will judge; this right is not infringed, but confirmed and 
established by the late act of congress. 

By the constitution, the legislative, exeoutive and ju- 
dicial departments of government are ordained and estab- 
lished; and general enumerated powers vested in them 
respectively, including those which are prohibited to the 
several states. Certain powers are granted in general 
terms by the people to their general government, for the 

poses of their safety and protection. The government 
3s not only empowered, but it is made their duty to re- 
pel invasions and suppress insurrections; to guarantee to 
the several states a republican form of government; to 
protect each state against invasion, and, when applied to, 
against domestic violence: to hear and decide all cases in 
law and equity, arising under the constitution, and under 
any treaty or law made in pursuance thereof; and all 
cases of admiralty and maritime jurisdiction, and relating 
to the law of nations. Whenever, therefore, it becomes 
necessary to effect any of the objects designated, it is per- 
fectly consonant to all just rules of construction, to infer, 
that the usual means and powers necessary to the attain- 
ment of that object, arealso granted: but the constitution 
has left no occasion to resort to implication for these 
powers; it has made an express grant of them, in the 8th 
section of the first article, which ordains, ‘‘that congress 
shall have power to make all laws which shall be neces- 
sary and proper for carrying into execution the fore- 
going powers, and all other power vested by the constitu- 
tion in the government of the United States or in any de- 
partment or officer thereof.”’ 


This constitution has established a supreme court of 
the United States, but has made no provision for its pro- 
tection, even against such improper conduct in its pre- 
sence, as might disturb its proceedings, unless expressed 
in the section before recited. Butas no statute has been 
passed on this subject, this protection is, and has been for 
nine years past, uniformly found in the application of the 
principles and usages of the common law. The same 
protection may unquestionably be afforded by a statute 
passed in virtue of the before mentioned section, as ne- 
cessary and proper, for carrying into execution the pow- 
ers vested in that department. <A construction of the dif- 
ferent parts of the constitution, perfeetiy just and fair, 
will, on analagous principles, extend protection and se- 
curity against the offences in question, to thé other de- 
departments of government, in discharge of their respec- 
tive trusts. 


The president of the United States is bound by his 
oath **to preserve, protect and defend the constitution,” 
and it is expressly made his duty ‘‘to take care that the laws 
be faithfully executed; but this would be impracticable 
by any created being, if there could be no legal restraint 
of those scandalous misrepresentations of his measures 
and motives, which directly tend to rob him of the public 
confidence. And equally impotent would be every other 
public officer, if thus left to the merey of the seditious. 

It is holden to be a truth most clear, that the import- 
ant trusts before enumerated, cannot be discharged by 
the govenment to which they are committed, without the 

wer to restrain seditious practices and unlawful com- 

inations against itself, and to protect the officers thereof 
from abusive misrepresentations. Had the constitution 
withheld this power, it would have made the government 
responsible for the effects without any control over the 
causes which naturally produce them, and would have 
essentially failed of answering the great ends for which 
the people of the United States declare, in the first clause 
of that instrument, that they establish the same, viz: ‘‘to 
form a more perfect union, establish justice, insure do- 
mestic tranquillity, provide for the common defence, pro- 
mote the general welfare, and secure the blessings of 
liberty to ourselves and posterity. ”’ 

Seditious practices and unlawful combinations against 
the federal government, or any officer thereof, in the per- 
formance of his duty, as well as licentiousness of speech 
and of the press were punishable on the principles of 
«common law in the courts of the United States, before 
the act im question was passed. This act then is an ame- 
‘Rioration of that law in favor of the party accused, as it 
mitigates the punishment which that authorises, and ad- 
mits of any ee of public men and measures 
which 1s regulated by truth. It is not intended to protect 


—ees eemianammemnaie a eimai aed 
men in office, only as they are agents of the le. 
object is to afford heel mon to wahlie eflieus er 
trusts created for the safety and happiness of the people 
and therefore the security derived from it is for the bene. 
fit of the people, and is their right. 

This construction of the constitution and of the existine 
law of the land, as well as the act complained of, the |. 
une of Massachusetts most deliberately and firmly 

elieve, results from a just and full view of the several] 
parts of the constitution: and they consider that act to be 
wise and necessary, as an audacious and unprineipled spj- 
rit of falsehood and abuse had been too long unremitting. 
ly exerted for the purpose of perverting public opinion, 
and threatened to undermine and destroy the whole fabric 
of government. 


The legislature further declare, that in the foregoing 
sentiments they have expressed the general opinion of 
their constituents, who have not only acquiesced without 
complaint in those particular measures of the federal go- 
vernment, but have given their explicit approbation by 
re-eleeting those men who voted for the adoption of theni, 
Nor is it apprehended, that the citizens of this state wil] 
be accused of supineness or of an indifference to their 
constitutional rights; for, while on the one hand, they re- 
gard with due vigilance the conduct of the government, 
on the other, their freedom, safety and happiness require, 
that they should defend that government and its constitu- 
tional measures against the open or insiduous attacks of 
any foe, whether foreign or domestic. 


And lastly, that the legislature of Massachusetts feel a 
strong conviction, that the several United States are con- 
nected by a common interest, which ought to render their 
union indissoluble, and that this state will always co- 
operate with its confederate states in rendering that union 
productive of mutual security, freedom and happiness. 

Sent down for concurrence. 
SaMUEL PurLips, president. 


In the house of representatives, Feb. 13,1799. Read 
and concurred. Epwarp H. Rossins, speaker. 
A true copy. Attest, Joun AVERY, secretary. 


STATE OF NEW YORK. 


In senate, March 5, 1799.—Whereas, the people of 
the United Siates have established for themselves a free 
and independent national government: And whereas it is 
essential to the existence of every government, that it 
have authority to defend and preserve its constitutional 
powers inviolate, inasmuch, as every infringement there- 
of tends to its subversion. And whereas the judicial 
power extends expressly to all cases of law and equity 
arising under the constitution and the laws of the United 
States whereby the interference of the legislatures of the 
particular states in thosg cases is manifestly excluded.— 
And, whereas, our peac¢, prosperity and happiness, emi- 
nently depeud on the preservation of the union, in order 
to which, a reasonable confidence in the constituted au- 
thorities and chosen representatives of the people is in- 
dispensable. And, whereas, every measure calculated 
to weaken that confidence, has a tendency to destroy the 
usefulness of our public functionaries, and to excite jeal- 
ousies equally hostile to rational liberty, and the princi- 
ples of a good republiean government. And, whereas, 
the senate not perceiving that the rights of the particular 
states have been violated, nor any unconstitutional pow- 
ers assumed by the general government, cannot forbear 
to express the anxiety and regret with which they observe 
the inflammatory and pernicious sentiments and doctrines 
which are contuined in the resolutioris of the legislatures 
of Virginia and Kentucky—sentiments and doctrines, no 
less repugnant to the constitution of the United States, 
and the principles of their union, than destructive to the 
federal government, and unjust to those whom the people 
have elected to administer it: wherefore, Resolved, That 
while the senate feel themselves constrained to bear un- 
equivocal testimony, against such sentiments and doc- 
trines, they deem it a duty no less indispensable, expli- 
citly to declare their incompetency, as a branch of the 


legislature of this state, to supervise the acts of the ge- 
neral government. 


Resolved, That his excellency, the governor be, and 





he is hereby requested to transmit a copy of the forego- 
ing resolution to the executives of the states of Virginia 
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> committee, to take into consideration the resolutions of 


1798; also certain resolutions of the legislature of Ken- 
- tucky, of the 10th November, 1798, report as follows: 


) lutions of the legislature of Kentucky, of the 10th of No- 
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and Kentucky, to the end, that the same may be commu- 
nicated to the legislatures thereof. 
A true eopy, Asm. B. BavckeEr, clerk. 
STATE OF ase sare ee ale 
neral assembly of the state onnecticut, - 
ian Hartford, in the said state, on the second Thursday 
of May, anno domini, 1799, his excellency the governor 
having communicated to this assembly sundry resolutions 
of the legislature of Virginia adopted in December, 1798, 
which relate to the measures of the general government, 
and the said resolutions having been considered, it is 
Resolved, That this assembly views with deep regret, 
and explicitly disavows the principles contained in the 
aforesaid resolutions; and particularly the opposition to 
the “‘alien and sedition acts”—acts which the constitution 
authorised: which the exigency of the country rendered 
necessary: which the constituted. authorities have enacted, 
and whieh merit the entire approbation of this assembly. 
They, therefore, decidedly refuse to concur with the le- 
gislature of Virginia, in promoting any of the objects at- 
tempted in the aforesaid resolutions. | 
And it is further resolved, That his excellency the go- 
vernor be requested to transmit a copy of the foregoing 
resolutions to the governor of Virginia, that it may be 
communicated to the legislature of that state. 
Passed in the house of representatives unanimously. 
Attest, Joun C. Smita, clerk. 
Concurred, unanimously, inthe upper house. 
Test, Sam. WrLtys, sec’ry. 
STATE OF NEW HAMPSIIIRE. ie 
In the house of representatives, June 14, 1799.—The 





the general assembly of Virginia, dated December 21st, 


The legislature of New Hampshire having taken into 
consideration certain resolutions of the general assembly 
of Virginia, dated December 21, 1798; also certain reso- 


vember, 1798, i 

Resolved, That the legislature of New Hampshire un- 
equivoeally express a firm resolution to maintain and de- 
fend the constitution of the United States, and the consti- 
tution of this state, against every aggression, either fo- 
reign or domestic, and that they will support the govern- 
ment of the United States in all measures warranted by 
the former. 

That the state legislatures are not the proper tribunals 
to determine the constitutionality of the laws of the ge- 
neral government—that the duty of such decision is pro- 
perly and exelusively confided to the judicial department. 

at if the legislature of New Hampshire, for mere 
speculative purposes, were to express an opinion on the 
acts of the general government, commonly called ‘the 
alien and sedition bills,” that opinion would unreserved- 
ly be, that those acts are constitutional, and in the present 
critical situation of our country, highly expedient. 

That the constitutionality aud expediency of the acts 
aforesaid, have been very ably advocated and clearly de- 
monstrated by many citizens of the United States, more 
especially by the minority of the general assembly of 
Virginia. The legislature of New Hampshire, there- 
fore, deem it unnecessary, by any train of arguments, to 
attempt further illustration of the propositions, the truth 
of which, it is confidently believed, at this day, is very 
generally seen and acknowledged. 

ich report being read and considered, was unani- 
mously received and accepted, one hundred and thirty- 
seven members being present. 

Sent up for concurrence. 

Joun Prentice, speaker. 

In senate, same day, read and concurred unanimously. 
Amos Snepann, president. 
Approved, June 15th, 1799. 

J. T. Gruman, governor. 
Attest, Josern Pearson, sec’y. 
STATE OF VERMONT. 

In the house of representatives, October 30th, A. D. 
1799.—The house proceeded to take under their consi- 
fration the resolutions of the general assembly of Vir- 
ginia, relative to certain measurcs of the general govern- 
ment, transmitted to the legislature of this state, for their 


A true copy. 


Resolved, That the general assembly of the state of 
Vermont do highly disapprove of the resolutions of the 
neral assembly of Virginia, as being unconstitutional 
in their nature, and dangerous in their tendency. It be- 
longs not to siate legis atures to decide on the constitu- 
tionality of laws made by the general government; this 
power being exclusively vested in the judiciary courts of 
the union: what his excellency the governor be requested 
to transmit a copy of this resolution to the executive of 
Virginia, to be communicated to the general assembly of 
that state: And that the same be sent to the governor and 
council for their concurrence. 

Samvet C. Crarts, clerk. 
In council, October 30, 1799. Read and concurred 
unanimously. Ricnarn WHITNeY, secretary. 





KENTUCKY RESOLUTIONS OF 1798 AND 1799. 
[THE ORIGINAL DRAUGHT PREPARED BY THOMAS JEFFER- 
SON. 
The following resolutions passed the house of representa- 
tives of Kentucky, Nov. 10th, 1798. On the passage 
of the first resolulion, one dissentient; 2d, 3d, Ath, Sih, 
6th, 7th, 8th, two dissentients; 9th, three dissentients. 
I. Resolved, That the several states composing the 
United States of America, are not united on the princi- 
ple of unlimited submission to their general government; 
but that by compact under the style and title of a consti- 
tution for the United States, and of amendments thereto, 
they constituted a general government for special pur- 
poses, delegated to that government certain definite pow- 
ers, reserving, each state to itself, the residuary mass of 
right to their own self-government; and, that whensoever 
the general government assumes undelegated powers, its 
acts are unauthoritative, void, and of no force; that to this 
compact each state acceded as a state; and is an integral 
party; that this government, created by this compact, was 
not made the exelusive or final judge of the extent of the 
powers delegated to itself; since that would have made 
its discretion, and not the constitation, the measure of its 
powers; but, that asin all other cases of compact, among 
parties having no common judge, each party has an 
equal right to judge for itself, as well of infractions as 
of the mode and measure of redress. 

Il. Resolved, That the constitution of the United States 
having delegated to congress a power to punish treason, 
counterfeiting the securities and current coin of the Unit- 
ed States, piracies and felonies committed on the high 
seas, and offences against the laws of nations, and no other 
crimes whatever, and it being true, asa general prin- 
ciple, and one of the amendments to the constitution 
having also declared, “that the powers not delegated to 
the United States by the constitution, nor prohibited by 
it to the states, are reserved to the states respectively, or 
to the people,” therefore, also, the same act of congress, 
passed on the 14th day of July, 1798, and entitled, ‘‘an 
act in addition to the act entitled an act for the punish- 
ment of certain crimes against the United States;” as 
also, the act passed by them on the 27th day of June, 
1798, entitled, ‘‘an act to punish frauds committed on 
the bank of the United States,” (and all other their acts 
which assume to ereate, define, or punish crimes other 
than those enumerated in the constitution) are altogether 
void and of na force, and ihat the power to create, define, 
and punish such other erimes is reserved, and of right 
appertains solely and exclusively to the respective states, 
each within its own territory. 

fil. Resolved, That it is truce, as a general principle, 
and is also expressly declared by one of the amendments 
to the constitution, that ‘‘the powers not delegated to the 
United States by the constitution, nor prohibited by it to 
the states, are reserved to the states respeetively or to the 
people;” and, that no power over the freedom of religion, 
freedom of speech, or freedom of the press, being Soha. 
gated to the United States by the constitution, vor pro- 
hibited by it to the states, all lawful powers respeeting 
the same did of right remain, and were reserved to the 
states or to the people; that thus was manifested their de- 
termination to retain to themselves the right of judging 
how far the licentiousness of specch and of the press may 
be abridged without lessening their useful freedom, and 
how far those abuses which eannot be separated from 
their use, should be tolerated rather than the use he de- 





consideration: W hereupon, 


stroyed; and thus also they guarded against all abridg- 
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ment by the United States, of the freedom of religious 
principles and exercises, and retained to themselves the 
right of protecting the same, as this, stated by a law 
passed on the general demand of its citizens, had already 
protected them from all human restraint or interference: 
and, ¢hat, in addition to this general principle and ex- 
Py declaration, another and more special provision 
1a8 Leer made by one of the amendments to the constitn- 
tion, which expressly declares, that ‘‘congress shall make 
no laws respecting an establishment of religion, or pro- 
hibiting the free exercise thereof, or abridging the free- 
dom of speech, or of the press,” thereby guarding in the 
Same sentence, and under the same words, the bam 
of religion, of speech, and of the press, insomuch, that 
whatever violates either, throws down the sanctuary 
which covers the others, and that libels, falsehood, and 
defamation, equally with heresy and false religion, are 
withheld from the cognizance of federal tribunals. That 
therefore the act of the congress of the United States, 
passed on the 14th of July, 1798, entitled, ‘‘an act in ad- 
dition. to the act entitled an act for the punishment of 
certain crimes against the United States,” which does 
abridge the freedom of the press, is Nor Law, but is al- 
together vorp and or No FORCE, 

V. Resolved, Vhat alien friends are under the juris- 
diction and protection of the laws of the state wherein 
they are: that no power over them has beeu delegated to 
the United States, nor prohibited to the individual states 
distinct from their power over citizens; and it being true, 
as a general principle, and one of the amendments to the 
constitution having also deelared, that ‘‘the powers not 
delegated to the United States by the constitution, nor 
prohibited to the states, are reserved to the states respec- 
tively, or to the people,” the act of the congress of the 
United States, passed the 22d day of June, 1798, entitled, 
‘an act concerning aliens,” which assumes power over 
alien friends not delegated by the constitution, is -NoT 
LAW, but is altogether yorp and oF No Force, 

V. Resolved, That in addition to the general principle 
as well as the express declaration, that powers not dele- 

ted are reserved, another and more special provision 
inferred in the constitution, from abundant caution has 
declared, ‘‘that the migration or importation of such 
persons as any of the states now existing shall think pro- 
per to admit, shall not be prohibited by the congress 
prior to the year 1808.” That this commonwealth does 
admit the migration of alien friends described as the 
subject of the said act concerning aliens; that a provi- 
sion against prohibiting their migration, is a provision 
against all acts equivalent thereto, or it would be nuga- 
tory; that to remove them when migrated is equivalent 
toa prohibition of their migration, and is, therefore, 
contrary to the said provision of the constitution, and 
void. 

VI. Resolved, That the imprisonment of a person un- 
der the protection of the laws of this commonwealth on 
his failure to obey the simple order of the president, to 
depaxt out of the United States, as is undertaken by the 
said aet, entitled, ‘‘an act concerning aliens,” is con- 
trary to the constitution, one amendment in which has 
provided, that ‘‘no person shall be deprived of liberty 
without due process of law,” and, that another having 
‘provided, “that in all criminal prosecutions, the accused 
shall enjoy the right toa public trial by an impartial 
jury, to be informed as to the nature and cause of the 
accusation, to be confronted with the witnesses against 
him, to have compulsory process for obtaining witnesses 
in his favor, and to have assistance of counsel for his de- 
fence,” the same act undertaking to authorise the presi- 
dent to remove a person out of the United States who is 
under the protection of the law, on his own suspicion, 
without jury, without public trial; without confrontation 
of the witnesses against him, without having witnesses 
in his favor, without defence, without counsel, is contra- 
ry to these provisions also of the constitution, is there- 
fore Not Law, but utterly vorp and OF NO FORCE. 

That. transferring the power of judging any person 
who is under the protection of the laws, from the courts 
to the president of the United States, as is undertaken 
by the same act concerning aliens, is against the article 
of the constitution which provides, that, “the judicial 
power of the United States shall be vested in the courts, 
the judges of which shall hold their office during good 


at =e 
behaviour,” and that the said act is vo'd for that reason 
also; and it is further to be noted that this transfe; of 
Judiciary power is to that magistrate of the general g0- 
vernment who already possesses all the executive, and , 
qualified negative in all the legislative powers. 

VII. Reselved, That the construction applied by the 
general government (as is evident by sundry of their pro. 
ceedings) to those parts of the constitution of the United 
States, which delegate to congress, power to lay and co}. 
lect taxes, duties, imposts, excises; to pay the debts, and 
provide for the common defence, and general welfare of 
the United States, and to make all laws which shall |e 
necessary and proper for carrying into execution the 
powers vested by the constitution in the government of 
the United States, or any department thereof, goes to the 
destruction of all the limits prescribed to their power by 
the constitution—That words meant by that instrument 
to be subsiduary only to the execution of the limited 
powers, ought not to be so construed as themselves to 
give unlimited powers, nora part so to be taken, as to 
destroy the whole residue of the instrument: That the 
proceedings of the general government under color of 
those articles, will be a fit and necessary subject for re- 
visal and correction at a time of greater tranquillity, 
while those specified in the preceding resolutions call for 
immediate redress. 

VIII. Resolved, That the preceding resolutions be 
transmitted to the senators and representatives in con- 
gress from this commonwealth, who are enjoined to pre- 
sent the same to their respective houses, and to use their 
best endeavors to procure at the next session of congress, 
a repeal of the aforesaid unconstitutional and obnoxious 
acts. 

IX. Resolved, lastly, That the governor of this com- 
monwealth be, and is hereby authorised and requested to 
communicate the preceding resolutions to the legisla- 
tures of the several states, to assure them that this com- 
monwealth considers union for special national purposes, 
and particularly for those specified in their late federal 
compact, to be friendly to the peace, happiness, and pros- 
perity of all the states—that faithful to that compact, ac- 
cording to the plain intent and meaning in which it was 
understood and acceded to by the several parties, it is 
sincerely anxious for its preservation; that it does also 
believe, that to take from the states all the powers of 
self government, and transfer them to a general and con- 
solidated government, without regard to the special de- 
legations and reservations solemnly agreed to in that 
compact, is not for the peace, happiness, or prosperity 
of these states: And that therefore, this commonwealth 
is determined, as it doubts not its co-states are, to sud- 
mit to undelegated and consequently unlimited powers in 
no man, or body of men on earth: that if the acts before 
specified should stand, these conelusions would flow 
from them; that the general government may place any 
act they think proper on the list of crimes and punish it 
themselves whether enumerated or not enumerated by 
the constitution as cognizable by them; that they may 
transfer its cognizance to the president or any other per- 
son, who may himself be the accuser, counsel, judge, 
and jury, whose suspicions mav be the evidence, his or- 
der the sentence, his officer the executioner, and his 
breast the sole record of the transaction; that a very nu- 
merous and valuable description of the inhabitants of 
these states, being by this precedent reduced as outlaws 
to the absolute dominion of one man and the barriers of 
the constitution thus swept from us all; no rampart now 
remains against the passions and the power of a majority 
of congress, to protect from a like exportation or other 
grievous punishment the minority of the same body, the 
legislatures, judges, governors, and counsellors of the 
states, nor their other peaceable inhabitants who may 
venture to reclaim the constitutional rights and liberties 
of the states, and people, or who, for other causes, good 
or bad, may be obnoxious to the view or marked by the 
suspicions of the president, or to be thought dangerous 
to his or their eleetions or other interests, public or per- 
sonal; that the friendless alien has been selected as the 
safest subject of a first experiment; but the citizen will 
soon follow, or rather has already followed; for, already 
has a sedition act marked him asa prey: That these and 
successive acts of the same character, unless arrested on 








the threshold, may tend to drive these states into revolu- 
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a 
and blood, and will furnish new calumnies against 


m i republican governments, and new pretexts for those who 
ae wish it to be believed, that man cannot be governed but 
' of by a rod of iron; that it would be a dangerous delusion 
8° Fe vere a confidence in the men of our choice to silence our 
anda fears for the safety of our rights; that confidence is ever 
—- where the parent of despotism; free government is 
2 he founded in jealousy and not in confidence; it is jealousy 
A se and not confidence which prescribes limited constitu- 
J col tions to bind down those whom we are obliged to trust 
. ra with power; that our constitution has accordingly fixed 
ae of the limits to which and no farther our confidence may 
il be 0; and let the honest advocate of confidence read the 
5 the alien and sedition acts, and say if the constitution has 
nt of not been wise in fixing limits to the government it cre- 
to the ated, and whether we should be wise in destroying those 
er by limits? Let him say what the government is, if it be 
oon not a tyranny, which the men of our choice have con- 
ited ferred on the president, and the president of our choice 
8 to has assented to and accepted over the friendly strangers, 
as to to whom the mild spirit of our country and its laws had 
.t the pledged hospitality and protection; that the men of our 
lor of choice have more respected the bare suspicions of the 
tree [ee president than the solid rights of innocence, the claims 
Hits of justification, the sacred force of truth; and the forms 
1 fe and substance of law and justice. In questions of power 
then let no more be said of confidence in man, «but bind 
is he him down from mischief by the chains of the constitu- 
bon. tion. That THIS COMMONWEALTH DOES THEREFORE CALL 
) pre- ON ITS CO*STATES for an expression of their sentiments 
their on the acts concerning aliens, and for the punishment of 
ress, ee c*ttain crimes herein before specified, plainly declaring 
fleus whether these acts are or are not authorised by the fe- 
deral compact. And it doubts not that their sense will 
— be so announced as to prove their attachment to limited 
wry government, whether general or particular, and that the 
Rite. rights and liberties of their co-estates will be exposed to 
som. (ae 7? dangers by remaining embarked on a common bottom 
ars with their own: But they will concur with this common- 
\ a » wealth in considering the said acts as so palpabl 'y against 
ae the constitution as to amount to an undisguised declara- 
r _ § tion, that the compact is not meant to be the measure of 
‘ ~~ the powers of the general government, but that it will 
‘tis proceed in the exercise over these states of all powers 
lies whatsoever. That they will view this as seizing the 
Lape rights of the states and consolidating them in the hands 
i of the general government, with a power assumed to bind 
ral the states (not merely in cases made federal ) but in all 
that cases whatsoever, by laws made, not with their consent, 
stiay but by others against their consent; that this would be to 
valth surrender the form of government we have chosen, and 
sub- live under one deriving its powers from its own will, and 
art not fram our authority; and that the co-states recurring 
a to their natural rights in cases not made federal, will 
Bow concur in declaring these vorn and of no ronrcr, and 
vet will each unite with this commonwealth in requesting 
* ‘ their repeal at the next session 0 f CONLTESS. 
gm EDMUND BULLOCK, S. H. R. 


JOHN CAMPBELL, 8.58. P. T. 


omecd Passed the house of representatives, Nov. 10, 1798. 





indeed, to themselves and to those they represent, were 
they silently to acquiesce in the principles and doctrines 
attempted to be maintained in all those answers, that of 
Virginia only excepted. To again enter the field of ar- 
gument, and attempt more fully or foreibly to expose the 
unconstitutionality of those obnoxious laws, would, it is 
apprehended, be as unnecessary as unavailing: We can- 
not, however, but lament, that, in the discussion of those 
interesting subjects, by sundry of the legislatures of our 
sister states, unfounded suggestions, and uncandid insi- 
nuations, derogatory to the true character and principles 
of this commonwealth has been substiuted in place of 
fair reasoning and sound argument. Qur opinions of 
these alarming measures of the general government, to- 
gether with our reasons for those opinions, were detailed 
with decency, and with temper, and submitted to the dis- 
cussion and judgment of our fellow citizens throughout 
the union. Whether the like decency and temper have 
been observed in the answers of most of those states, who 
have denied or attempted to obviate the great truths con- 
tained in those resolutions, we have now only to submit 
toa candid world, Faithful to the true principles of the 
federal union, unconscious of any designs to disturb the 
harmony of that union, and anxious only to escape the 
fangs ef despotism, the good people of this common- 
wealth are regardless of censure or calumniation. Least, 
however, the silence of this commonwealth should be 
construed into an acquiescence in the doctrines and prin- 
ciples advanced and attempted to be maintained by the 
said answers, or least those of our fellow-citizens 
throughout the union who so widely differ from us on 
those important subjects, should be deluded by the ex- 
pectation, that we shail be deterred from what we con- 
ceive our duty, or shrink from the principles contained 
in those resolutions—therefore, 

Resolved, That this commonwealth considers the fe- 
deral union, upon the terms and for the purposes speci- 
fied in the late compact, as conducive to the liberty and 
happiness of the several states: That it does now une- 
quivocally declare its attachment to the Union, and to 
that compact, agreeably to its obvious and real intention, 
and will be among the last to seek its dissolution: That 
if those who administer the general government be per- 
mitted to transgress the limits fixed by that compact, by 
a total disregard to the special delegations of power 
therein contained, an annihilation of the state govern- 
ments, and the creation upon their ruins of a general 
consolidated government, will be the inevitable conse- 
quenee: That the principle and construction contended 
for by sundry of the state legislatures, that the general 
government is the exclusive judge of the extent of the 
powers delegated to it, stop nothing short of despotism— 
since the discretion of those who administer the govern- 
ment, and not the constitution, would be the measure of 
their powers: That the several states who formed that 
instrument being sovereign and independent, have the 
unquestionable right to judge of the infraction; and, 
that a nullification by those sovereignties, of all unau- 
thorised acts done under color of that instrument is the 
rightful remedy: That this commonwealth does, under 
the most deliberate reconsideration, declare, that the 
said alien and sedition laws are, in their opinion, palpa- 
ble violations of the said constitution; and, however 
cheerfully it may be disposed to surrender its opini6n to 
a majority of its sister states, in matters of ordinary or 
doubtful policy, yet, in no momentous regulations like 
the present, which so vitally wound the best rights of the 
citizen, it would consider a silent acquiescence as highly 
criminal: ‘That although this commonwealth, as a party 
to the federal compact, will bow to the laws of the union, 
yet, it does, at the same time declare, that it will not 
now, or ever hereafter, cease to oppose in a constitutional 
manner, every attempt at what quarter soever offered, to 
violate that compact. And, finally, in order that no 
pretext or arguments may be drawn from a supposed 
acquiescence, on the part of this commonwealth, in the 
constitutionality of those laws, and be thereby used as 
precedents for similar future violations of the federal 
compact—this commonwealth does now enter against 
them its so/emn protest. 

Extract, &e. Attest, THOS. TODD, C. H. R. 

In senate, Nov. 22, 1799—Read and concurred in, 





oe Attest, Tuos. Tonn, C. H. R. 
_. In senate, Nov. 13, 1798—Unanimously concurred in. 
his Attest, ‘ B. Fuursron, C. S. 
Pi! | Approved, Nov. 19th, 1798. " 
of JAMES GARRARD, governor of Kentucky. 
vias By the governor: Harry Toutman, sec’y. of state. 
‘s of House of representatives, Thursday, Nov. 14th, 1799. 
a The house, according to the standing order of the day, 
sta resolved itself into a committee of the whole house, on the 
wad state of the commonwealth, Mr. Desha in the chair; and, 
we after some time spent therein, the speaker resumed the 
he ehair, and Mr. Desha reported, that the committee had 
a taken under consideration sundry resolutions passed by se- 
ie Pres state legislatures, on the subject of the alien and se- 
cod i ; ‘tion laws, and had come toa resolution thereupon, which 
the ¢ delivered in at the clerk’s table, where it was read and 
‘a vnammously agreed to by the house, as follows: 
sive The rp esentatives of the good people of this com- 
he > monwealt » in general assembly convened, having ma- 
will 7 considered the answers of sundry states in the 
nae ee to their resolutions passed the last session, respect- 
pom an certain unconstitutional laws of congress, commonly 
ca called the alien and sedition Jaws, would be faithless, 
olu- 


~~ 
y 


Attest, B. THURSTON, €. S. 
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MR. MADISON’S REPORT ON THE VIRGINIA 
RESOLUTIONS. 
. House of delegates, session of 1799—1800. 
Report of the committee to whom were referred the commu- 
nications of various states, relutive to the resolutions of 
the Kk ye bes assembly of this state, concerning the 
alien sedition laws. 

Whatever room might be found in the proceedings of 
some of the states, who have disapproved of the resolu- 
tions of the — assembly of this commonwealth, 
passed on the 2ist day of December, 1798, for painful re- 
marks on the spirit and manner of those proceedings, it 
a to the committee most consistent with the duty as 
well as dignity of the general assembly, to hasten an ob- 
livion of every circumstance, which might be construed 
into a diminution of mutual respect, confidence and af- 
fection, among the members of the union. 


The committee have deemed it a more useful task to 
revise, with a critical eye, the resolutions which have met 
with this disapprobation; to examine fully the several ob- 
jections and argumeuts which have appeared against them; 
and to inquire whether there can be any errors of fact, 
of principle, or of reasoning, which the candor of the 
general assembly ought to acknowledge and correct. 

The first of the resolutions is in the words following: 

** Resolved, ‘That the general assembly of Virginia doth 

vocally express a firm resolution to maintain and 

end the constitution of the United States, and the con- 

stitution of this state, against every aggression, either fo- 

reign or domestic, and that they will support the govern- 

_ of the U. States in all measures warvanted by the 
ormer. 

No unfavorable comment can have been made on the 
sentiments here expressed. ‘To maintain and defend the 
constitution of the United States and of their own state, 
against every aggression, both foreign and domestic, and 
to support the government of the United States in all mea- 
sures warranted by their constitution, are duties which 
the general assembly ought always to feel, and to which, 
on such an occasion, it was evidently proper to express 
their sincere and firm adherence. 


In their next resolution—* The general assembly most 
solemnly declares a warm attachment to the union of the 
states, to maintain which, it pledges all its powers; and 
that, for this end, it is their duty to watch over and op- 
pose every infraction of those principles, which constitute 
the only basis of that union, because a fuithful observance 
of them can alone secure its existence and the public hap- 

iness.”” 

The observation just made is equally applicable to this 
solemn declaration, of warm attachment to the union, 
and this solemn pledge to maintain it; nor can any ques- 
tion arise among enlightened friends of the union, as 
to the duty of watching over and opposing every infrac- 
tion of those principles which constitute its basis, and a 
faithful observance of which, can alone secure its exist- 
ence, and the public happiness thereon depending. 

The third resolution is in the words following: 

**That this assembly doth explicitly and peremptorily 
- declare, that it views the powers of the federal government, 
as resulting from the compact, to which the stutes are par- 
ties, as limited by the plain sense and intention of the in- 
strument constituting that compact—as no further valid 
than they are authorised by the grants enumerated in that 
compact; and that in case of a deliberate, palpable and 
dangerous exercise of other powers, not granted by the 
said compact, the siates who are parties thereto, have 
the right, and are in duty bound, to interpose, for arrest- 
ing the progress of the evil, and for maintaining within their 
respective limits, the quthorities, rights and lilerties ap- 
pertaining to them. 

On this resolution, the committee have bestowed all the 
attention which its importance merits: they have scan- 
ned it wot merely with a strict, but with a severe eye; and 
they feel confidence in pronouncing, that, in its just and 
fair construction, it is unexceptionably true in its several 
positions, as well as consrrruTiON AL and conclusive in its 
inferences. 

The resolution declares; frst, that ‘‘it views the powers 
of the federal government, as resulting froin the compact 
to which the states are parties,” in other words, that the 
federal powers are derived from the constitution; aND 


a 
THAT THE CONSTITUTION 18 A COMPACT TO WHICH Tq, 
STATES ARE PARTIES. 

Clear as the position must seem, that the federal poy. 
ers are derived from the constitution, and from that 
the committee are not unapprised of a late doctrine’ 
which opens another source of federal powers, not Jes, 
extensive and important, than it is new and unexpecteg 
The examination of this doctrine will be most convenient. 
y connected with a review of a succeeding resolution 

he committee satisfy themselves here with briefly re. 
marking, that inall the contemporary discussions and com. 
ments which the constitution underwent, it was constant. 
ly justified and recommended, on the ground that the 

wers not given by the government, were withheld from 
it; and, that if any doubt could have existed on this sub. 
ject, under the original text of the constitution, it is re. 
moved, as far as words could remove it, by the 12h 
amendment, now a part of the constitution, which ex. 
pressly declares, “that the powers not delegated to the 
United Statates, by the constitution, nor prohibited by it 
to the states, are reserved to the states respectively, o; 
to the people.” 

The other position involved in this branch of the reso. 
lution, namely, ‘‘that the states are parties to the consti. 
tution or compact,” is, in the judgment of the committee, 
equally free from objection. It is indeed true, that the 
term ‘‘states,”’ is sometimes used in a vague sense, and 
sometimes in different senses, according to the subject to 
which it is applied. Thus it sometimes means the sepa- 
rate sections of territory oecupied by the political socie- 
ties within each; sometimes the particular governments, 
established by those societies; sometimes those societies 
are organized into those particular governments; and last- 
ly, it means the people composing those political socie- 
ties, m their highest sovereign capacity. Although it 
might be wished that the perfection of language admitted 
less diversity in the Sguihestion of the same words, yet 
little inconvenience is produced by it, where the true 
sense can be collected with certainty from the different 
applications. In the present instance, whatever different 
construction of the term ‘‘states,” in the resolution may 
have been entertained, all will at least eoncur im that last 
mentioned; because in that sense, the constitution wa: 
submitted to the ‘‘states,” in that sense the ‘‘states”’ ratif- 
edit; and in that sense of the term ‘‘states,” they are con 
sequently parties to the compact from which the powers of 
the federal government result. 

The next position is, that the general assembly views 
the powers of the federal governmeut, ‘‘as limited by the 
plain sense and intention of the instrument constituting 
that compact,” and ‘‘and as no farther valid than 
are authorised by the grants therein enumerated.” 
does not seem possible, that any just objeetion, can lie 
against either of these clauses. The first amounts merely 
to a declaration, that the compact ought to have the inter- 
pretation plainly intended by the parties to it; the other 
to a declaration, that it ought to have the exeeution and 
effect intended by them. If the powers granted be valid, 
it is solely because they are granted; and if the granted 
powers are valid, because granted, all other powers no 
granted, must not be valid. 

The resolution having taken this view of the federd 
compact, proceeds to infer, ‘that, in case of a deliberate, 
palpable, and dangerous exercise of other powers, no 
granted by the said compact, the states, who are parties 
thereto, have the right and are in duty bound to interpose 
for arresting the progress of the evil, and for maintaining 
within their respective limits, the authorities, rights, and 
liberties appertaining to them.” 

It appears, to your committee to be a plain principle, 
founded in common sense, illustrated by common prat- 
tice, and essential to the nature of compacts—that, where 
resort can be had to no tribunal superior to the authority 
of the parties, the parties themselves must be the right 
; . . 
judges in the last resort, whether the bargain j 
been rersued or violated. The constitution of the United 
States, was formed by the sanction of the states, given | 
each in its sovereign eapacity. It adds to the stability 
and dignity, as well as to the authority of the eonstitution, 
that it rests on this legitimate and solid foundation. 
states, then, being the parties to the constitutional c 








and in their sovereign capacity, it follows of necessity, 
that there can be no tribunal ns hes pe bw to 
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OW. cide on the last resort, whether the compact made by them , the general assembly relates to those great and extraordi- 
One, be violated; and, consequently, that, as the parties to it, | nary cases, In which all the forms of the constitution may 
rine, they must themselves decide in the lust resort, such ques- | prove ineffectual against infractions dangerous to the es- 
less tions as May be of sufficient magnitude to require their | sential rights of the parties to it. The resolution su 
sted, interposition. poses that dangerous powers not delegated, may not only 
lent. It does not follow, however, that because the states, as | be usurped and executed by the other departments, but 
tion, sovereign parties to their constitutional compact, must ul- | that the judicial department, also, may exercise or salc- 
Te. timately decide whether it has been violate, that such a | tion dangerous powers beyond the grant of the constitu- 
com- decision ought to be interposed, either in a hasty man-| tion: and, consequently, that the ultimate right of the pare 
tant. ner, or on doubtful and inferior occasions, Even in the | ties to the constitution, to judge whether the compact has 
t the case of ordinary conventions between different nations, | been dangerously violated, must extend to violations by 
from where, by the strict rule of interpretation, a breach of a| one delegated authority, as well as by another; by the ju- 
‘Sub- art may be deemed a breach of the whole; every part be- | diciary, as well as by the executive, or the legislature. 
8 re- ing deemed a condition of every other part, and of the} However true, therefore, it may be that the judicial 
12th whole, itis always laid down that the breach must be | department is, in all questions submitted to it by the 
lex. both wilful and material to justify an application of the | forms of the constitution, to decide in the last resort 
D the rule. But in the case of an intimate and constitutional | this resort must necessarily be deemed the last in relation 
by it union, like that of the United States, it is evident that | to the authorities of the other departments of the govern- 
Y, or the interposition of the parties, in their sovereign capaci- | ment; not in relation to the rights of the parties to the 
ty, can be called for by oceasions only, deeply and essen- constitutional compact, from which the judicial as well as 
PE80- tially affecting the vital principles of their political sys-| the other departments hold their delegated trusts, On 
Onsti- tem. any other hypothesis, the delegation of judicial power 
uittee, The resolution has, accordingly, guarded against any | would annul the authority delegating it; and the coneur- 
at the misapprehension of its object, by expressly requiring for | rence of this department with the others in usurped 
2, aid FH = such an interposition, ‘‘the case of a deliberate, pulpadle, | powers, might subvert forever, and beyond the possible 
ect to and dangerous breach of the constitution, by the exercise | reach of any rightful remedy, the very eonstitution, 
sepa oof powers not granted by it.” It must bea case not of a| which all were instituted to preserve. 
socie- light and transient nature, but ofa natare dangerous tothe | — The truth declared in the resolution being established, 
nents, eat purposes for which the constitution was established. | the expediency of making the declaration at the present 
cleties t must be a case, moreover, not obscure or doubtful in| day, may safely be leftto the temperate consideration and 
d last- its construction, but plain and palpable. Lastly, it must | candid judgment of the American public. It will be re- 
socie- be a ease not resulting from a partial consideration, or | membered, that a frequent recurrence to fundamental 
agh Mt hasty determination; but a case stampt with a final con-| principles, is solemnly enjoined by most of the state eon- 
mitted sideration and deliberate adherence. It is not necessary, | stitutions, and particularly by our own, asa necessary safe- 
Is, yet because the resolution does not require, that the question | guard against the danger of degeneracy to which repub- 
p true should be discussed, how far the exercise of any particu- | lies are liable, as well as other governments, though in a 
ferent lar power, ungranted by the constitution, would justify | less degree than others. And a fair comparison of the 
fferent the interposition of the partiesto it. As cases migliteasi-| political doctrines not unfrequent at the present day, 
m may ly be stated, which none would contend ought to fall| with those which characterized the epoch of our revolu- 
rat last within that description—cases, on the other hand, might | tion, and which form the basis of our republican constitu- 
nm wos with equal ease, be stated, so flagrant and so fatal, as to } tions, will best determine whether the Tocleuhaun recur- 
ratii- BS wnite every opinion in placing them within the deserip- | rence here made to those principles, ought to be viewed 
re com> ES tion. as unseasonable and improper, or as a vigilant discharge 
were of But the resolution has done more than guard against 


ofan important duty. Theauthority of constitutions over 
governments, and of the sovereignty of the people over 
constitutions, are truths which are at all times necessa- 
ry to be kept in mind; and at no time, perhaps, more 
necessary than at present. 

The fourth resolution stands as follows: 

‘*That the general assembly doth also express its deep 


: misconstruction, by expressly referring to cases of a deli- 
views berate, palpable and dangerous wature. It specifies the 
by the vbject of the interposition which it contemplates, to be, 
tating solely that of arresting the progress of the evil of usur- 
7 pation, and of maintaining the authorities, rights and li- 


* Bs]  berties appertaining to the states, as parties to the consti- 
can lie tution. 











; ri regret, that a spirit has in sundry instances, been mani- 
merely From this view of the resolution, it would seem incon- | fested by the federal government, to enlarge its powers 
€ intet- ecivable that it can incur any just disapprobation from | by forced constructions of the constitutional charter which 
e other Bee those, who, laying aside all momentary impressions, and | defines them; and that indications have appeared of a de- 
on and recollecting the genuine source and object of the federal | sign to expound certain general phrases, (which, having 
> valid, constitution, shall candidly and accurately interpret the | been copied from the very limited grant of powers in the 
granted meaning of the general assembly. If the deliberate exer- | former articles of confederation, were the less liable to 
ers not cise of dangerous powers, palpably withheld by the eou- | be misconstrued), so as to destroy the meaning and ef- 

al stitution, could not justify the parties to it, in inferposing | feet of the particular enumeration which necessarily ex- 

— e so fur as to urrest the progress of the evil, aud there- | plains, and limits the general phrases; and so as to con- 

y TO PRESERVE THE CONSTITUTION IrsELF, as well as to | solidate the states by degrees, into one sovereignty, the 

T's, not 4 provide for the safety of the parties to it, there would be | obvious téndency and inevitable result of which would be 
partics © an end to all relief from usurped power, and a direct sab- | to transform the present republican system of the United 
terpose version of the rights specified ov recognized under all te | States into an absolute, or at best a mixed monarchy.” 
sage State constitutions, as well as a plain denial of the funda- The frst question here to be considered is, whether a 
hts, an mental principle on which our independence itself was de- | spirit has in sundry instances been manifested by the fe- 
ia clared, ! deral government to enlarge its powers by forced con- 
Incipy; But it is objected, that the suprctan auruontty is to | structions of the constitutional charter. 

. ee be regarded as the sole expositor of the constitution in the| The general assembly having declared their opinion 
y ten last resort; and it may be asked for what reason, the de-| merely, by regretting im general terms, that foreed eon. 
tet ie claration by the general assembly, supposing it to be the- | structions for enlarging the federal powers have taken 
re ; oreti¢ally true, could be required at the present day, and | place, it does not appear to the committee necessary to go 
“United nso solemn a manner. — into a specifieation of every instance to which the resolu- 
> Un On this objection it might be observed, frst: that there | tion may allude. The alien and sedition aets being par- 

ability may be instances of usurped power, which the forms of | ticularly named in a succeeding resolution, are of course to 
sta = the constitution would never draw within the control of | be understood as included in the allusion. Omitting 
titation, the judical department: secondly, that if the decision | others which have less occupied public attention, or been 
2s of the judiciary be raised above the authoritity of the so- | less extensively regarded as unconstitutional, the resolu- 
compact, vertign parties to the constitution, the decisions of the | tion may be resumed to refer particularly to the bank 
ecessity, other departments, not carried by the forms of the consti- | law, which from the cireumstances of its passage, as well 
ty, to tution before the judiciary, must be equally authoritative | as the latitude of construction on which it is founded: 
and final with the decisions of that department. But the | strikes the attention with singular foree, and, the ear— 

proper answer to the objection is, that the resolution of | riage tax, distinguished also by cireumstances in its histo~ 

Sur. to Vou. XLITI—Sic. 2. 
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iiieie similair tendency. Those instances alone, if | received the sanction of a law carrying it into effect; 


resulting from forced construetion, and calculated to en- 
large the powers of the federal government, as the com- 
mittee eannot but conceive to be the case, sufficiently war- 
rant this part of the resolution. ‘The committee have not 
th it incumbent on thenr to extend their attention to 
laws which have been objected to, rather as varying the 
constitutional distribution of powers in the federal go- 
vernment, than as an absolute enlargement of them; be- 
cause instances of this sort, however important in their 
principles and tendencies, do not appear to fail strietly 
within the text under review. 

The other questions presenting themselves, are—1. 
Whether indications have appeared of a design to ex- 
pound certain general phrases copied from the ‘articles 
of confederation,” so as to destroy the effect of the par- 
ticular enumeration explaining and limiting their mean- 
ing. 2% Whether this exposition would by de $ con- 
solidate the states into one sovereignty. 3. Whether the 
tendency and result of this consolidation would be to 
transform the republican system of the U. States into a 
monarchy. 

1. The general phrases here meant must be those ‘‘of 
providing for the common defence and general welfare.” 

In the “articles of confederation” the phrases are used 
as follows, in art. VIIL. ‘‘All charges of war, and all 
other expenses that shall be incurred for the common de- 

fence and general welfare, and allowed by the United 
States in congress assembled, shall be defrayed out of a 
common treasury, which shall be supplied by the several 
states, in proportion to the value of all land within each 
state, granted to, or surveyed for any person, as such land 
and the buildings and improvements thereon shall be esti- 
mated, according to such mode asthe U. States in congress 
assembled, shall from time to time direct and appoint.” 

In the existing constitution, they make the following 
part of sec. 8: The congress shall have power, to lay 
and collect taxes, duties, im-posts and excises, to pay the 
debts, and provide for the common defence and general 
welfare of the United States.” 

This similarity in the use of these phrases in the two 

at federal charters, might well be considered, as ren- 
er their meaning less liable to be misconstrued in 
the latter: because it will searcely be said, that in the 
former, they were ever understood to be either a general 
grant of power, or to authorise the requisition or appli- 
eation of money by the old congress to the common de- 
fence and general welfare, except in cases afterwards 
enumerated, which explained and limited their meaning; 
and if such was the limited meaning attached to these 
hrases in the very instrument revised and remodelled 
by the present constitution, it can never be supposed that 
when copied into this constitution, a different meaning 
ought to be attached to them. 

Phat, notwithstanding this remarkable security against 
misconstruetion, a design has been indicated to expound 
these phrases in the coustitution, so as to destroy the effect 
of the particular enumeration of powers by which it ex- 
plains and limits them, must have fallen under the ob- 
servation of those who have attended to the course of 

blic transactions. Not to multiply proofs on this sub- 
_ ject, it will suffice to refer to the debates of the federal 
legislature, in which arguments have on different occa- 
sions been drawn, with apparent effect, from these 

hrases, in their indefinite meaning. 

To these indications might be added, without looking 
farther, the official report on manufactures by the late se- 
eretary of the treasury, made on the 5th of December, 
1791; and the report of a committee of congress, in Janu- 
ary, 1797, on the promotion of agriculture. In the first 
of these it is expressly contended to belong ‘‘to the dis- 
cretion of the national legislature to pronounce upon the 
objects which concern the general welfare, and for which, 
under that description, an appropriation of money is re- 
quisite and proper. And there seems to be_no room for 
adoubt, that whatever concerns-the general interests of 
LEARNING, Of AGRICULTURE, of MANUFACTURES, and of 
COMMERCE, are within the sphere of national councils, as 

far as regards an application of money.” The latter re- 

assumes the same latitude of power in the national 
councils, and applies it to the encouragement of agricul- 
ture, by means of a society to be established at the seat of 
government. Although neither of these reports may have 


et» 
on the other hand, the extraordi doctrine sgntalned 


in both, has passed without the slightest positive mark of 
disapprobation from the authority to which it was ad. 
dressed. 

Now, whether the phrases in question be construed to 
authorise every measure relating to the common defence 
and general welfare, as contended by some; or every mea- 
sure Only in which there might be an application of mo- 
ney, as suggested by the caution of others; the effect must 
substantially be the same, in destroying the import and 
force of the particular enumeration of powers which fol- 
low these general phrases in the constitution. For, it is 
evident, that there is not a single power whatever, which 
may not have some reference to the common defence, or 
the general welfare; nor a power of any magnitude, 
which in its exercise, does not involve or admit an appli- 
cation of money. The government, therefore, which 
possesses power in either one or other of these extents, isa 

overnment without the limitations formed by a particu- 
ar enumeration of powers; and consequently, the mean- 
ing and effect of this particular enumeration, is destroy- 
ed by the exposition given to these general phrases. 

This conclusion will not be affected by an attempt to 
qualify the power over the ‘‘general welfare,” by refer- 
ring it tocases where the general welfare is beyond the 
reach of the separate provisions by the individual states; 
and leaving to these their jurisdictions in cases, to which 
their separate provisions may be competent. For, as the 
authority of the individual states must in all eases be in- 
competent to general regulations operating through the 
whole, the authority of the U. States would be extended 
to every object relating to the general welfare, which 
might, by any possibility, be provided for by the general 
authority. ‘This qualifying construction, therefore, would 
have little, if any tendency, to circumscribe the power 
claimed under the latitude of the terms ‘‘general wel- 
fare.” 

The true and fair construction of this expression, both 
in the original and existing federal compacts, appears to 
the committee too obvious to be mistaken. In both, 
the congress is authorised to provide money for the com- 
mon defence and general wel} are, In both, is subjoined 
to this authority, an enumeration of the cases, to which 
their powers shall extend. Money eannot be applied to 
the general welfare, otherwise than by an application of 
it to some ytd measure, conducive to the general 
welfare. Whenever, therefore, money has been raised 
by the general authority, and is to be applied toa particu- 
lar measure, a question arises whether the particular 
measure be within the enumerated authorities vested in 
congress. If it be, the money requisite for it, may be 
applied to it; if it be not, no such application can be 
made. ‘This fair and obvious interpretation eoincides 
with, and is enforeed by, the elause in the constitation, 
which declares, that ‘‘no money shall be drawn from the 
treasury, but in consequence of appropriations made by 
law.” An oppropriation of money to the general wel- 
fare, would be deemed rather a mockery than an observ- 
ance of this constitutional injunction. 

2. Whether the exposition of the general phrases here 
combatted, would not, by degrees, consolidate the states 
into one sovereignty, is a question, coneerning which the 
committee can perceive little room for difference of 
opinion. ‘To consolidate the states into one sovereignty, 
nothing more can be wanted than to supersede their re- 
spective sovereignties in the cases reserved to them, by 
extending the sovereignty of the United States, to all 
cases of the “‘general welfare,” that is to say, to «// cases 
whatever. 

3. That the obvious tendency and inevitable result of a 
consolidation of the states into one sovereignty, would be to 
transform the republican system of the U. States into a mo- 
narchy, isa pomt which seems to have been sufficiently de- 
cided by the general sentiment of America. In almost 
every instance of discussion relating to the consolidation 
in question, its certain tendency to pave the way to mo- 
narchy, seems not to have been contested. The pros- 


pect of such a consolidation has formed the only topic of 


controversy. It would be unnecessary, therefore, for the 
committee to dwell long on the reasons which support 
the position of the general assembly. It may not be im- 





preper, however, to remark two consequences, evidently 














wach “ eee se 
Ne eee a7 Loe. aw a 


yey , eae | 


Sper 








5 Phas dnviaiiendie:> oBchas Cee 





cia 
un 
go 
tio 


por 





ices hae ar a - 


t> 


of 
1. 


to 
a- 
ist 


I~ 


= 
—“ 
‘ 


th — 
in- 
the 
led i 
ich 
ral co 
ud § 


ently | 





NILES REGISTER—VIRGINIA RESOLUTIONS. 


H1 











—_--- 


flowing from an extension of the federal power to every 
subject falling within the idea of the “general welfare.” 
e consequence must be to enl xe sphere of dis- 
cretion allotted to the executive magistrate. Even with- 
in the legislative limits properly defined by the con- 
stitution, the difficulty of accommodating legal regu- 
lations to a country so great in extent, and so various 
in its cireumstances, has been much felt; and has led 
to occasional investments of power in the executive, 
which involve rhaps as large a portion of discretion as 
ean be deemed eonsistent with the nature of the execu- 
tive trust. In proportion as the objeets of legislative 
care might be multiplied, would the time allowed for 
each be diminished, and the difficulty of providing uni- 
form and particular regulations for all, be inereased. 
From these sources would necessarily ensue a greater la- 
titude to the agency of that department which is always 
in existence, and which eould best mould regulations of a 
neral nature, so as to suit them to the diversity of par- 
ticular situations. And it is in this latitude, as a supple- 
ment to the deficiency of the laws, that the degree of exe- 
cutive prerogative materially consists. 

The other consequence would be, that of an excessive 
augmentation of the offices, honors, and emoluments de- 
pending on the executive will. Add to the present legi- 
timate stock all those of every description which a con- 
solidation of the states would take from them, and turn 
over to the federal government, and the patronage of the 
executive would necessarily be as much swelled in this 
case as its prerogative would be in the other. 

This disproportionate increase of prerogative, and pa- 
tronage, must evidently either enable the chief magistrate 
of the union, by quiet means, to secare his re-election 
from time to time, and finally, to regulate the succession 
as he might please; or by giving so transcendent an im- 
portance to the office, would render the elections to it so 
violent and corrupt, that the publie voice itself might 
eall for an heriditary, in place of an elective succession. 
Which ever of these events might follow, the transforma- 
tion of the republican system of the United States into a 
movarehy, anticipated by the general assembly from a 
consolidation of the states into one sovereignty, would 
be equally accomplished; and whether it would be into a 
mixed or absolute monarehy, might depend on too many 
contingencies to admit of any certain foresight. 

_ The resolution next in order is contained in the follow- 
ing terms: 

“That the general assembly doth particularly protest 
against the palpable and alarming infractions of the con- 
stitution, in the two late cases of the ‘alien and sedition 
acts,” passed at the last session of congress; the first of 
which exercises a power no where delegated to the fede- 
ral government; and which by uniting legislative and ju- 
dicial powers to those of executive, subverts the general 
principles of free government, as well as the particular 
organization and positive provisions of the federal constitu- 
tion, and the other of which acts exercises, in like man- 
ner, a power not delegated by the constitution, but, on the 
contrary, expressly and positively forbidden by one of the 
amendments thereto; a power, more than any other, ought 
to produce universal alarm; because it is levelled against 
that right of freely examining public characters and mea- 
sures, and of free communication among the people there- 
on, which has ever been justly deemed the only effectual 
guardian of every other right.” 

The subject of this resolution, having, it is presumed, 
more particularly led the general assembly into the pro- 
ceedings which they communicated to the other states, 
and being in itself of peculiar importance, it deserves the 
most critical and faithful investigation; for the length of 
Which no other apology will be necessary. 

The subject divides itself into frst, 

“The alien act,” secondly, ‘the sedition act.” 

Of the ‘‘alien act,” i¢ is affirmed by the resolution 1st. 

hat it exercises a power no where delegated to the fede- 
ral government. 2. That it unites legislative and judi- 
cial powers to those of the executive. 3d. That this 
union of power subverts the general principles of free 
government. 4. That it subverts the particular organi- 
ss and positive provisions of the federal constitu- 

In order to clear the way for a correct view of the first 
Position, several observations will be premised. 





In the first place, it is to be borne in mind, that it be- 
ing a characteristic feature of the federal constitation, as 
it was originally ratified, and an amendment thereto hav- 
ing isely declared, ‘‘that the powers not e's er 
to the United States by the constitution, nor prohibited 
by it to the states, are reserved to the states respectively, 
or to the people,” it is incumbent in this, as in every 
other exercise of power by the federal government, to 
prove from the constitution, that it grants the particular 
power exercised. 

The next observation to be made is, that much confu- 
sion and fallacy have been thrown into the question, by 
blending the two cases of aliens, members of a hostile na- 
tion; and aliens, members of friendly nations. ‘These two 
cases are so obviously and so essentially distinet, that it 
occasions no little surprise that the distinetion should 
have been disregarded; and the surprise is so much the 
greater, as it appears that the two cases are actually dis- 
tinguished by two separate acts of Congress, passed at 
the same session, and comprised in the same publication; 
the one providing for the case of ‘‘alien enemies;” the 
other ‘‘concerning aliens” indiscriminately, and conse- 
quently serge aay fa aliens of every nation in peace aud 
amity with the United States. With respect to alien 
enemies, no doubt has been intimated as to the federal au- 
thority over them; the constitution having expressly de- 
legated to congress the power to declare war against any 
nation, and of course to treat it and all its members as 
enemies. With respect to aliens who are not enemies, 
but members of nations in peace and amity with the Dnit- 
ed States, the power assumed by the act of congress, is 
denied to be constitutional; and it is accordingly against 
this act that the protest of the general assembly is ex- 
pressly and exclusively directed. 

A third observation is, that were it admitted, and is eon- 
tended that the ‘‘act concerning aliens,” has for its ob- 
ject, not a penal, but a preventive justice, it would still 
remain to be proved that it comes within the constitu- 
tional power of the federal legislature; and if within its 
power, that the legislature has exercised it in a constitu- 
tional manner. 

In the administration of preventive justice, the follow- 
ing principles have been held sacred; that some proba- 
ble ground of suspicion be exhibited before some judicial 
authority; that it be supported by oath or affirmation; 
that the party may avoi —s thrown into confinement, 
by finding pledges or sureties for his legal conduct, suffj- 
cient in the judgment of some judicial authority that he 
may have the benefit of a writ of habeas corpus, and thus 
obtain his release, if wrongfully confined; and that he 
may at any time be discharged from his recognizance, or 
his confinement, and restored to his former liberty and 
rights, on the order of the proper judicial authority, if it 
shall see sufficient cause. 

All these principles of the only preventive justice 
known to American jurisprudence, are violated by the 
alien act. ‘The ground of suspicion is to be judged of not 
by any judicial authority, but by the executive magistrate 
alone: no oath or affirmation is required; if the suspieion 
be held reasonable by the president, he may order the 
suspected alien to depart from the territory of the United 
States, without the opportunity of avoiding the sentence, 
by finding pledges for his future good conduet; as the 
president may limit the time of departure as he pleases, 
the benefit of the writ of habeas ee may be suspend- 
ed with respect to the party, although the constitution or- 
dains, that it shall not be suspended, unless when the 
public safety may require it in case of rebellion or inva- 
sion, neither of which existed at the passage of the act; 
and the party, being under the sentence of the president, 
either removed from the United States, or being punish- 
ed by imprisonment, or disqualification ever to become a 
citizen on conviction of not obeying the order of remo- 
val, he cannot be discharged from the proceedings against 
him, and restored to the enefits of his former situation, 
although the highest ty gad authority should see the 
most sufficient cause for it. 

But, in the last place, it can never be admitted that 
the removal of aliens, authorised by the act, is to be con- 
sidered, not as punishment for an offence, but as a mea- 
sure of precaution and prevention. If the banishment of 
an alien from a country into which he has been invited, 
as the asylum most auspicious to his happiness: a country 
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where he may have formed the most tender connexions; 
where he may have invested his entire property, and ac- 
quired property of the rea] and permanent, as well as the 
moveable and temporary kind; where he enjoys under 
the laws, a ter share of the blessings of personal se- 
curity, and personal liberty, than he can elsewhere hope 
for; and where he may have nearly completed his proba- 
tionary title to citizenship; if, moreover, in the execu- 
tion of the sentence pe him, he is to be exposed, not 
only to the ordinary dangers of the sea, but to the pecu- 
liar casualties incident to a crisis of war, and of unusual 
licentionsness on that element, and possibly to vindictive 
purposes which his emigration itself may have provoked; 
if'a banishment of this sort be nota punishment, and 
among the severest of punishments, it will be difficult to 
imagine a doom to which the name can be applied. And 
if it be a punishment, it will remain to be inquired, 
whether it can be constitutionally inflicted, on mere sus- 
picion, by the single will of the executive magistrate, on 
persons convicted of no personal offence against the laws 
of the land, nor involved in any offence against the law of 
nations, charged on the foreign state of which they are 
members. 

One argument offered in justification of this power ex- 
ercised over aliens, is, that the admission of them into the 
country being of favor, not of right, the favor is at all 
times revocable. 

To this argument it might be answered, that allowing 
the truth of the inference, it would be on proof of what is 
required. A rm would still occur, whether the 
constitution had vested the discretionary power of admit- 
ting aliens, in the federal government or in the state go- 
vernments. 

But it cannot be a true inference, that because the 
admission of an alien is a favor, the favor may be revok- 
ed at ee A grant of land to an individual may 
be of favor, not of right; but the moment the grant is- 
made the favor becomes a right, and must be forfeited 
before it can be taken away. To pardon a malefactor 
may be a favor, but the pardon is not, on that account, 
the less irrevocable. ‘Io admit an alien to naturaliza- 
tion, is as much a favor as to admit him to reside in the 
conntry, yet it cannot be a e-beam that a person natu- 
ralized can be deprived of the benefits any more than a 
native citizen can be disfranchised. 

Again, it is said, that aliens not being parties to the 
constitution, the rights and privileges which it secures, 
cannot be at all claimed by them. 

To this reasoning also, it might be answered, that al- 
though aliens are not parties to the constitution, it does 
not follow that the constitution has vested in congress an 
absolute power over them. The parties to the constitu- 
tion may have granted, or retained, or modified the pow- 
er over aliens, without regard to that particular conside- 
ration. 

But a more direct reply is, that it does not follow, be- 
eause aliens are not parties to the constitution, as citi- 
zens are parties to it, that whilst they actually conform to 
it, they have no right to its protection. Aliens are not 
more parties to the laws than they are parties to the con- 
stitution; yet, it will not be disputed, that as they owe on 
one hand a temporary obedience they are entitled in return 
to their protection and advantage. 

If aliens had no rights under the constitution they might 
not only be banished, but even capitally punished, with- 
out a jury or the other incidents to a fair trial. But so 
far has a contrary principle been carried, in every part of 
the United States, that except on charges of treason, an 
alien has, besides all the common privileges, the special 
one of being tried by a jury, of which one-half may be 
also aliens. 

It is said, further, that by the law and practice of na- 
tions, aliens may be removed at discretion for offences 
against the law of nations; that congress are authorised to 
define and punish such offences; and that to be dangerous 
to the peace of socicty is, in aliens, one of those offences. 

The distinction between alien enemies and alien friends, 
is a clear and conelusive answer to this argument. Alien 
enemies are under the law of nations, and liable to be 

nished for offences against it. Alien friends, except 
in the single ease of public ministers, are under the mu- 
nicipal law, and must be tried and punished according to 
that law only. 
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This argument also, by referring the alien act, to the 
power of congress to define and punish offences against 
the law of nations, yields the point that the act is of , 

It 
in truth, be soconsidered. And if it be a penal net. the 
punishment it inflicts, must be justified by some offence 
that deserves it. 

Offences for which aliens, within the jurisdiction of a 
country, are punishable, are first, offences committed by 
the nation of which they make a part, and in whose of. 
fences they are involved. Secondly, offences committed 
by themselves alone, without any charge against the na- 
tion to which they belong. The first is the case of alien 
enemies; the second the case of alien friends. In the 
first ease, the offending nation can no otherwise be pu- 
nished than by war, one of the laws of which authorises 
the expulsion of such of its members, as may be found 
within the country, against whieh the offence has bee) 
committed. In the second case, the offence being com. 
mitted by the individual, not by his nation, and against 
the municipal law, not against the law of nations; the ip. 
dividual only, and not the nation, is punishable; and the 
punishment must be conducted aceording to the munici- 
pal law, not according to the law of nations. Under this 
view of the subject, the act of congress for the removal 
of alien enemies, being conformable to the law of nations, 
is justified by the constitution; and the ‘‘act” for the re. 
moval of alien friends, being repugnant to the constitu. 
tional principles of municipal law, is unjustifiable. 

Nor is the act of congress for the removal of alien 
friends, more agreeable to the general practice of nations, 
than itis within the purview of the law of nations. The ge- 
neral practice of nations distinguishes between alien friends 
and alien enemies, The latter it has proceeded against 
according to the law of nations, by expelling them as 
enemies. The former it has capeidonedien under a loeal 
and temporary allegiance, and entitled to a correspondent 
protection. If contrary instances are to be found in barba- 
rous countries, under undefined prerogatives, or amid re- 
volutionary dangers, they will not be deemed fit prece- 
dents for the government of the United States, even if 
not beyond its constitutional authority. 

It is said that congress may grant letters of marque 
and reprisal; that reprisals may be made on persons as 
well as property; and that the removal of aliens may be 
considered as the exereise in an inferior degree, of the 
general power of reprisal on persons. 

Without entering minutely into a question that does 
not seem to require it, it may be remarked that reprisal 
is a seizure of foreign persons or property, with a view 
to obtain that justice for injuries done by one state or its 
members, to another state or its members; for which 2 
refusal of the aggressors requires such a resort to force 
under the law of nations. It must be considered as an 
abuse of words, to call the removal of persons from: 
country, a seizure or a reprisal on them: nor is the dis- 
tinction to be overlooked between reprisals on persons 
within the country and under the faith of its laws, and on 
persons out of the country. By laying aside these con- 
siderations, it is evidently impossible to bring the alien 
act within the power of granting reprisals; since it does 
not allege or imply any injury received from any particu: 
lar nation, for which this proceeding against its members 
was intended as a reparation. 

The proceeding is authorised against aliens of every 
nation; of nations charged neither with any sitnilar pro- 
ceedings against American citizens, nor with any inju- 
ries for which justice might be sought, in the mode pre- 
scribed by the act. Were it true, therefore, that good 
causes existed for reprisals against one or more forcigt 
nations, and that neither the person nor property of its 
members, under the faith of our laws, could plead an ex- 
emption; the operation of the act ought to have been limit- 
ed to the aliens among us, belonging to such nations.— 
To license reprisais against all nations, for aggressions 
charged on one only, would be a measure as contrary 10 
every principle of justice and public law, as to a wise 
policy, and the universal practice of nations. cates 

It is said, that the right of removing aliens, is an incl- 
dent to the power of war, vested in congress by the con- 
stitution. 

This is a former argument in a new shape only; and 's 
answered by repeating, that the removal of alien enemies 
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is an incident to the power of war; that the removal of 
alien friends is nut an incident to the power of war. 

It is said, that congress are by the constitution to pro- 
tect each state against invasion; and that the means of pre- 
venting invasion are included in the power of protection 

: = ps al of war, in general, having been before 
granted by the constitution, this clause must either be a 
mere specification for greater eaution and certainty of 
which there are other examples in the instrument; or be 
the injunetion of a duty, superadded to a grant of the 
ower. Under either explanation, it cannot enlarge the 
jower’s of congress on the subject. ‘The power and the 
duty to protect each state against an invading enemy, 
would be the same under the general power, if this re- 
gard to greater caution had been omitted. , 
Invasion is an operation of war. ‘To protect against in- 
yasion is an exercise of the power of war. <A power, 
therefore, not incident to war, cannot be incident toa 
particular modification of war. And as the removal of 
alien friends has appeared to be no incident to a general 
state of war, it cannot be incident to a partial state, or a 
articular modification of war. 
Nor ean it ever be granted, that a power to aet ona 
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the means that may fend to prevent the occurrence of the 
case. Sucha latitude of construction, would render un- 
availing, every practical definition of particular and li- 
mited powers. Under the idea of preventing war in ge- 
 neral, as well as invasion in particular, not only an indis- 
> criminate removal of all aliens might be enforced, but a 
thousand other things still more remote from the opera- 
tions and precautions appurtenant to war, might take 
place. A bigoted or tyrannical nation might threaten us 
~ with war, unless certain religious or political regulations 
’ were adopted by us; yet it never could be inferred, if the 
regulations which would prevent war, were such as con- 
gress had otherwise no power to make, that the power to 
make them would grow out of the purpose they were to 
answer. Congress have power to suppress insurrections, 
yet it would not be allowed to follow, that they might 
employ all the means tending to prevent them: of which 
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a system of moral instruction for the ignorant, and of 


provident support for the poor, might be regarded as 
among the most efficacious. 

One argument for the power of the general govern- 
ment to remove aliens, would have been passed in si- 
lence, if it had appeared under any authority inferior to 
hat of a report; made during the last session of congress, 
o the house of representatives by a committee, and ap- 
proved by the house. ‘The doctrine on which this argu- 

ent is founded, is of so new and so extraordinary a 
haracter, and strikes so radically at the political system 
of America; that it is proper to state it in the very words 
of the report. 

“*The act [concerning aliens] is said to be uncoustitu- 
ional, because to remove Aliens, is a direct breach of the 
onstitution, which provides, by the 9th section of the Ist 
rticle: that the migration or importation of such per- 
ons as any of the states shall think proper to admit, 
4 not be prohibited by the congress, prior to the year 

8.” 

Among the answers given to this objection to the con- 
titutionality of the act, the following very remarkable 
bne is extracted: 

“Thirdly, that as the constitution has civen to the states 
ho power to remove aliens, during the period of the li- 
mitation under consideration, in the mean time, on the 
onstruction assumed, there would be no autiiority in the 
ountry, empowered to send away dangerous aliens, 
hich cannot be admitted.” 
lhe reasoning here used, would not in any view, be 
onclusive, because there are powers exercised by most 
ther governments, which. in the Unitefl States are with- 
eld by the people, both from the general government 
nd from the state governments. Of this sort are many 
Df the bp prohibited by the declarations of right 
prefixed to the constitutions, or by the clauses in the con- 

tutions, in the nature of such declarations. 
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powers are delegated and defined, that in one 


case when it actually occurs, includes a power over all | 





revenue, the power is absolutely locked up against the 
hands of both governments. A tax on exports ean be 
laid by no constitutional authority whatever. Undera 
system thus peculiarly guarded, there could surely be no 
absurdity in supposing that alien friends, who if guilty 
of treasonable machinatious may be punished, or if sus- 
pected on probable grounds, may be secured by pledges 
or imprisonment, in like manner with permanent eiti- 
zens, were never meant to be subjected to banishment by 
ain arbitrary and unusual process, either under the one 
government, or the other. 


But, it is not the inconelusiveness of the general rea- 
soning in this passage, which chiefly calls the attention to 
it. It is the principle assumed by it, that the powers 
held by the states, are given to them by the constitution 
of the United States; and the inference from this princi- 
ple, that the powers supposed to be necessary which are 
not so given to the state governments, must reside in the 
government of the United States. 


The respect which is felt for every portion of the con- 
stituted authorities, forbids some of the reflections which 
this singular paragraph might excite; and they are the 
more readily suppressed, as it may be presumed, with 
justice perhaps, as well as candor, that inadvertence may 
have had its share in the error. It would be an unjusti- 
fiable delicacy, nevertheless, to pass by so portentous a 
claim, proceeding from so high an soleoatal without a 
menitory notice of the fatal tendencies with which it 
would be pregnant. 


Lastly, it is said, that a law on the same subject with 
the alien act, passed by this state originally in 1785, and 
re-enacted in 1792, is a proof that a summary removal 
of suspected aliens, was not heretofore regarded by the 
Virginia legislature as liable to the objections now urged 
against, such a measure. 

‘This charge against Virginia vanishes before the sim 
ple remark, that the law of Virginia relates to ‘‘suspi- 
cious persons, being the subject of any foreign power or 
state, who shall have made a declaration of war, or actu- 
ally commenced hostilities, or from whom the president 
shall apprehend hostile designs; whereas the act of con- 
gress relates to aliens, being the subjects of foreign pow- 
ers and states, who have neither declared war’ nor com- 
menced hostilities, nor fiom whom hostile dangers are ap- 
prehended. 

il. [t is next affirmed of the alien act, that it unites le- 
gislative, judicial, and executive powers in the hands of 
the president. 

However difficult it may be to mark, in every ease, 
with clearness and certainty, the line which divides legis- 
lative power from the other departments of power; all 
will agree,- that the powers referred to these depart- 
ments may be so gencral and undefined, as to be of a le 
gislative, not of an executive or judicial nature; and may 
for that reason be unconstitutional. Details to a certain 
degree, are essential to the nature and character of a 
law; and on criminal subjects, it is proper, that details 
should leave as little as possible to the discretion of those 
who are to apply and execute the law. If nothing more 
were required, in exercising a legislative trust, than a 
general conveyance of authority, without laying down 
any precise rules, by which the authority conveyed, 
shonld be carried into effect, it would follow, that the 
whole power of legislation might be transferred by the 
legislature from itself, and proclamations might become 
substitutes for laws. A delegation of power tn this lati- 
tude, would not be denied to be a uniomof the different 
powers. ’ 

To determine then, whether the appropriate powers 
of the distinct departments are united by the act authoris- 
ing the executive to remove aliens, it must be inquired 
whether it contains such details, definitions and rules, as 
appertain to the true character of a law; especially, a law 
by which personal liberty is invaded, property deprived 
of its value to the owner, and life itself indirectly ex- 
posed to danger. 

The alien act declares, ‘‘that it shall be lawful for the 
president to order all such aliens as he shall julse dan- 
gerous to the peace and safety of the United States, or 
shall have reasonable ground to suspect, are concerned 
in any treasonable, or secret machinations against the go- 
vernment thereof, to depart,” &c. 
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Could a power be well given in terms less definite, less 
particular, and less precise? To be dangerous to the 
public safety; to be suspected of secret machination 
against the government: these can never be mistaken for 
1 rules or certain definitions. ‘They leave every 
thing to the president. His will is the law. 

But, it is not a legislative power only that is given to 
the president. He is to stand tn the place of the judiciary 
also. His suspicion is the only evidence which is to con- 
viet: his order, the only judgment which is to be exe- 
cuted. 

Thus, it isthe president whose will is to designate the 
offensive conduct; itis his will that is to ascertain the in- 
dividuals on whom it is charged; and it is his will that 
is to cause the sentence to be executed. It is rightly 
affirmed, therefore, that the act unites legislative and ju- 
dicial powers to those of the executive. 

Tif. it is affirmed, that this union of power subverts 
the general principle of free government. 

It has become an axiom in the science of government, 
that a separation of the legislative, executive, and judicial 
departments, is necessary to the preservation of publie 
liberty. Nowhere has this axiom been better under- 
stood in theory, or more carefully pursued in practice, 
than in the United States. 

IV. It is affirmed that such a union of powers subverts 
the particular organization and positive provisions of the 
federal constitution. 

According to the particular organization of the consti- 
tution, its legislative powers are vested in the congress, 
its executive powers in the president, and its judicial 
power in a supreme and inferior tribunals. The union 
of any two of these powers, and'still more of all three, 
in any one of these departments, as has been shown to be 
done by the alien act, must consequently subvert the 
constitutional organization of them. 

That positive provisions, in the constitution, securing 
to individuals the benefits of fair trial, are also violated 
by the union of powers in the alien act, necessarily re- 
sults from the two facts, that the act relates to alien 
friends, and that alien friends being under the municipal 
law only, are entitled to its protection. 

The second object against which the resolution protests, 
is the sedition act. 

Of this act it is affirmed, 1. That it exercises in like 
manner a power not delegated by the constitution. 2. 
That the power, on the contrary, is expressly and posi- 
tively forbidden by one of the amendments to the consti- 
tution. 3. ‘That this isa power, which more than any 
other ought to produce universal alarm; because it is le- 
velled against that right of freely examining publie cha- 
racters aud measures, and of free communication thereon, 
which has ever been justly deemed the ouly effectual 

rdian of every other right. 

1. That it exercises a power not delegated by the con- 
stitution. 

Here, again, it will be proper to recollect, that the fe- 
deral government being composed of powers specifically 

ted with a reservation of all others to the states or 
to the people, the positive authority under which the se- 
dition act could be passed must be produced by those 
who assert its constitutionality. In what part of the con- 
stitution, then, is this authority to be found? 

Several attempts have been made to answer this ques- 
tion, which will be examincd in their order. The com- 
mittee will begin with one, which has filled them with 
equal astonishment and apprehension; and which, Wy 
cannot but persuade themselves, must have the same ef- 
fect on all, who will consider it with coolness and im- 
partiality, and with a reverence for our constitution, in 
the true character in which it issued from the sovereign 
authority of the people. The committee refer to the 
doctrine lately advanced as a sanction to the sedition act, 
‘that the common or unwritten law,” a law of vast ex- 
tent and complexity, and embracing almost every possi- 
ble subject of legislation, both civil and criminal, makes 
a part of the law of these states, in their united and na- 
tional capacity. ; 

The novelty, and, in the judgment of the committee, 
the extravagance of this pretension, would have consign- 
ed it to the silence, in which they have passed by other 
arguments, which an extraordinary seal fas the act has 
drawn into the discussion: but the auspices under which 





this innovation presents itself, have constrained the com 
mittee to bestew on it an attention, which other cons). 
derations might have forbidden. : 

In executing the task, it may be of use to look back to 
the colonial state of this country, prior to the revolution, 
to trace the effect of the revolution which converted the 
colonies into independent states; to inquire into the in, 
port of the articles of confederation, the first instrumen, 
by which the union of the states was regularly establis),. 
ed; and, finally, to consult the constitution of 1787, which 
is the oracle that must decide the important question, 

In the state prior to the revolution, it is certain that 
the common law, under different limitations, made a part 
of the colonial codes. But whether it be understood that 
the original colonists brought the law with them, or mace 
it their law by adoption, it is equally certain, that it wa; 
the separate law of each colony within its respective |}. 
mits, and was unknown to them, as a law pervading and 
operating through the whole, as one society. 

it could not possibly be otherwise. ‘The common lay 
was not the same in avy two of the colonies;in some the 
modifications were materially and extensively different, F 
There was no common legislature, by which a eommon § 
will could be expressed in the form of a law; nor any 
common magistracy, by which such a law could be car. 
ried into practice. The will of each colony, alone and 
separately, had its organs for these purposes. 

This stage of our political history furnishes no foot. 


j 
i 


hold for the patrons of this new doctrine. ? 


Did, then, the principle or operation of the great event 
which made the colonies independent states, imply or in- 
troduce the common law, as a law of the union’ 

The fundamental principle of the revolution was, that 
the colonies were co-ordinate members with each other, 
and with Great Britain, of an empire, united by a con- 
mon executive sovereign, but not united by any common 
legislative sovereign. The legislative power was main- 
tained to be as complete in each American parliament, 
as in the British parliament. 
tive was in force in each colony, by virtue of its acknow- 
ledging the king for its executive magistrate, as it was F 
in Great Britain, by virtue of a like acknowledgment F 
there. A denial of these principles by Great Britain, F 
and the assertion of them by America, produced the re- 
volution. 

There was atime, indeed, when an exception to th 
legislative separation of the several component and co- 
equa] parts of the empire, obtained a degree of acquies- 
cence. ‘The British parliament was allowed to regulate 
the trade with foreign nations, and between the different 
parts of the empire. This was, however, mere practice 
without right, and contrary to the true theory of the con- 
stitution. ‘The convenience of some regulations, in both 
cases, was apparent; and, as there was no legislature with 
power over the whole, nor any constitutional pre-emi- 
nence among the legislatures of the several parts, it was 
natural for the legislature of that particular part which 
was the eldest and the largest, to assume this function, 
and for the others to acquiesce in it. This tacit arrange 
ment was the less criticised, as the regulations establish 
ed by the British parliament operated in favor of that 
part of the empire, which seemed to bear the principal 
share of the public burdens, and were regarded as an i0- 
demnification of its advances for the other parts. A’ 
long as this regulating power was confined to the two ob- 
jects of conveniency and equity, it was not complained 
of, nor much inquired into. But, no sooner was it per- 
verted to the selfish views of the party assuming it, than 
the injured parties began to feel and to refleet; and the 7 
moment the claim to a direct and indefinite power wal 
ingrafted on the precedent of the regulating power, the | 
whole charm was dissolved, and every eye opened to the — 
usurpation. The assertion by Great Britain of a power ? 
to make laws for the other members of the empire, ™ = 
all cases whatsoever, ended in the discovery, that she | 
had a right to make laws for them in no cases whatsoever. — 

Such being the ground of our revolution, no support 
nor color can be drawn from it, for the doctrine that the 
common law is binding on these states as one society.— ~ 
The doctrine, on the contrary, is evidently repugnant (0 — 
the fundamental principle of the revolution. 

The articles of staiadnentine are the next source of © 
information on this subject. 
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‘ dinary doctrine can be found in the origin or progress of 





| the contrary, grows stronger at every step, till it has 
‘articles of compact among the parties concerned. 


_ duced as national law, by the present constitution of the 
’ United States? This is the final question to be examined. 


mon law may have a sanetion from the constitution, so 


> these limitations. 


been relied on in this case, is the 2d section of article 


opus x 
ifferent 


arising under the laws and treaties of the United States, 
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In the interval between the commencement of the re- 
jution and the final ratification of these articles, the 

— and extent of the union was determined by the 
vjreumstances of the crisis, rather than by any accurate 
flelineation of the general authority. It will not be al- 
the “common law” could have any legitimate 
birth as a law of the United States during that state of 
things. If it came as such into existence at all, the char- 
ter of confederation must have been its parent. 


Here, again, however its pretensions are absolutely 
destitute of foundation. This instrument does not con- 
tain a sentence or a syllable that can be tortured into a 
countenance of the idea, that the parties to it were, with 
respect to the objects of the common law, to form one 
community. No such law is named, or implied, or allu- 


No provision is made by which such a law 


compact. 
“4 the other 


could be carried into operation; whilst, on 


cluded by article 2, which declares “that each state re- 
tains its sovereignty, freedom, and independence, and 
every power, jurisdiction, and right, which is not by this 
confederation expressly delegated to the United States, 


Thus far it appears, that not a vestige of this extraor- 


American institutions. The evidence against it has, on 


amounted to a formal and positive exclusion, by written 


Is this exclusion revoked, and the common law intro- 


It is readily admitted, that particular parts of the com- 


far as they are necessarily comprehended in the technical 
phrases which express the powers delegated to the go- 
vernment; and so far, also, as such other parts may be 
adopted by congress as necessary and puoper for carry- 
ing into exeeution the powers expressly delegated. But, 
the question does not relate to either of these portions of 
the common law. It relates to the common law beyond 


The only part of the constitution which seems to have 


Ill. ‘*The judicial power shall extend to all cases, in 
law and equity, arising under this constitution, the laws 
of the United States, and treaties made or which shall be 
made under their authority.” 

It has bten asked, what cases, distinct from those 


can arise under the constitution, other than those arising 
under the common law; and it is inferred, that the com- 
mon law is accordingly adopted or recognized by the 
constitution. 

Never, perhaps, was so broad a construction applied 
to a text so clearly unsusceptible of it. If any color for 
the inference could be found, it must be in the impossi- 
bility of finding any other cases in law and equity, with- 
in the provisions of the constitution, to satisfy the ex- 
pression; and rather than resort to a construction affect- 
ing so essentially the whole character of the government, 
it would perhaps be more rational to consider the ex- 
pression as a mere pleonasm or inadvertence. But it is 
not necessary to decide on such a dilemma. The ex- 
pression is fully satisfied, and its accuracy justified by two 
descriptions of cases, to which the judicial authority is ex- 
tended, and neither of which implies that the common 
law is the law of the U. States. One of these descrip- 
tions comprehends the cases growing out of the restric- 
tions on the legislative power of the states. For exam- 
ple, it is provided that ‘‘no state shall emit bills of 
credit,” or ‘make any thing but gold and silver coin a 
tender in payment of debts.” Should this prohibition 
be violated, and a suit detween citizens of the same state 

the consequence, this would be a case arising under 
the constitution before the judicial power of the United 
tates. A second description comprehends suits be- 
tween citizens and foreigners, of citizens of different 
states, to be decided according to the state or foreign 
laws; but submitted by the eonstitution to the judicial 





several instances, extended beyond the legislative power 
of the United States. 

To this explanation of the text, the following observa- 
tions may be added: - 

The expression, ‘‘cases in law and equity,” is mani- 
festly confined to cases of a civil nature, and would ex- 
clude cases of criminal jurisdiction. Criminal cases in 
law and equity would be a language unknown to the law. 
The succeeding paragraph in the same section is in 
harmony with this construction. It is in these words: 
‘In all cases affecting ambassadors, or other public mi- 
nisters and consuls, and those in which a state shall be a 
party, the supreme court shall have original jurisdic- 
tion. Jn all the other cases [including cases of law and 
equity arising under the constitution] the supreme court 
shall have appelate jurisdiction both as to law and fact; 
with such exceptions, and under such regulations, as 
congress shall make.” 

This paragraph, by expressly giving an appelate juris- 
diction, in cases of law and equity arising under the con- 
stitution, to fuct, as well as to law, clearly excludes 
criminal cases, where the trial by jury is secured; be- 
cause the fact in such cases, is nota subject of appeal.— 
And, although the appeal is liable to such exceptions and 
regulations as congress may adopt, yet it is not to be sup- 
posed that an exception of all criminal cases could be 
contemplated; » well because a discretion in congress to 
make or omit the exception would be improper, as be- 
cause it would have been unnecessary. ‘The exception 
could as easily have been made by the constitution itself, 
as referred to the congress. 

Once more; the amendment last added to the constitu- 
tion, deserves attention as throwing light on this subject. 
‘The judicial power of the United States shall not be 
construed to extend to any suit in Jaw or equity, com- 
renced or prosecuted against one of the United States, 
by citizens of another state, or by citizens or subjects of 
any foreign power.” As it will not be pretended that 
any criminal proceeding could take place against a state, 
the terms /aw or equity, must be understood as appro- 
priate to civil, in exclusion of criminal cases. 

From these considerations, it is evident that this part 
of the constitution, even if it could be applied at all to 
the purpose for which it has been cited, would not in- 
clude any cases whatever of a criminal nature; and con- 
sequently would not authorise the inference from it, that 
the judicial authority extends to effences against the com- 
mon law, as offences arising under the constitution. 

It is further to be considered, that even if this part of 
the constitution could be strained into an application to 
every common law case, criminal as well as civil, it 
could have no effect in justifying the sedition act; which 
is an act of legislative and not of judicial power: and it 
is the judicial power only of which the extent is defined 
in this part of the constitution. 

There are two passages in the constitution, in which a 
description of the law of the United States is found.— 
The first is contained in article IIL. see. 3, in the words 
following: ‘*This constitution, the laws of the United 
States, and treaties made, or which shall be made, under 
this authority.” The second is contained in the second 
paragraph of article VI, as follows: ‘*This constitu- 
tion, and the laws of the Unites States which shall be 
made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United 
States, shall be the supreme law of the land.” The first 
of these descriptions was meant as a guide to the judges 
of the United States; the second as a guide to the judges 
of the several states. Both of them consist of an enu- 
meration, which was evidently meant to be precise and 
complete. If the common law had been wulevisnal to 
be a law of the United States, it is not possible to assign 
a satisfactory reason why it was not expressed in the enu- 
meration. 

In aid of these objections, the difficulties and confusion 
inseparable from a constructive introduction of the com- 
mon law, would afford powerful reasons against it. 

Is it to be the common Jew with, or without the British 
statutes? 

If without the statutory amendments, the vices of the 
code would be insupportable. 

If with these amendments, what period is to be fixed 





Power of the United States; the judicial power being, in 


for limiting the British authority over our laws? 
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Is it to be the date of the eldest or the 
colonies? 

Or are the dates to be thrown together, and a medium 
deduced? 

Or is our independence to be taken for the date? 

Is, again, regard to be had to the various changes in 
the common law made by the local codes of America? 

Is rd to be had to snch changes, subsequent, as 
well as prior, to the establishment of the constitution? 

Is regard to be had to future, as well as past changes? 

Is the law to be different in every state, as differently 
modified by its code; or are the modifications of any par- 
ticular state to be applied to all? 

And on the latter supposition, which among the state 
codes form the standard? 

Questions of this sort might be multiplied with as 
much ease as there would be difficulty in answering them. 

These consequences flowing from the proposed con- 
struction, furnish other objections equally conclusive: un- 
less the text were peremptory in its meaning, and consist- 
ent with other parts of the instrument. 

These consequences may be in relation to the legisla- 
tive authority of the United States; to the executive au- 
thority; to the judicial authority; and to the governments 
of the several states. 

If it be understood that the common law is established 
by the constitution, it follows that no part of the law can 
be altered by the legislature; such of the statutes already 
passed as may be repugnant thereto, would be nullified: 

articularly the ‘‘sedition act” itself, which boasts of 

eing a melioration of the common law; and the whole 
code, with all its ineongruities, barbarisms, and bloody 
maxims, would be inviolably saddled on the good people 
of the United States. 

Should this cousequence be rejected, and the common 
law be held, like other laws, liable to revision and al- 
teration, by the authority of congress, it then follows 
that the authority of congress is co-extensive with the 
objects of common Jaw; thatis to say, with every object 
of legislation: for to every such object does some branch 
or other of the common law extend, The authority of 
congress would, therefore, be no longer under the limi- 
tations marked out in the constitution. They would be 
authorised to legislate in all cases whatsoever. 

In the next place, as the president possesses the exe- 
cutive powers of the constitution, and is to see that the 
laws be faithfully executed, his authority also must be 
co-extensive with every branch of the common law. ‘The 
additions which this would make to his power, though 
not readily to be estimated, claim the most serious at- 
tention. 

This is not all; it will merit the most profound consi- 
deration, how far an indefinite admission of the common 
law, with a latitude in construing it, equal to the con- 
struction by which it is deduced from the constitution, 
might draw after it the various prerogatives, making part 
of the unwritten law of England. The English constitn- 
tion itself is nothing more than a composition of unwrit- 
ten laws and maxims. 

In the third place, whether the common law be admit- 
ted as of legal or of constitutional obligation, it would 
confer on the judicial department a discretion little short 
of a legislative power. 

On the supposition of its having a constitutional obli- 

tion, this power in the judges would be permanent and 
irremediable by the legislature. On the other supposi- 
tion, the power would not expire until the legislature 
should have introduced a full system of statutory provi- 
sions. Let it be observed, t6o, that besides all the un- 
certainties above enumerated, and which present an im- 
meuse field for judicial discretion, it would remain with 
the same department to decide what parts of the common 
law would, and what would not, be properly applicable 
to the cireumstances of the United States. 

A diseretion of this sort has always been lamented as 
incongruous and dangerous, even in the colonial and 
state courts; although so much narrowed by positive pro- 
visions is the local codes on all the principal subjects 
embraced by the common law. Under the United States 
where so few laws exist on those subjects, and where so 
great a lapse of time must happen before the vast chasm 
could be supplied, it is manifest that the power of the 


youngest of the 








forthe citinent'ts conjecture either what vas en no 
be law. ba «ie 
In the last place, the consequence of admitting th bad 
common law as the law of the United States, on the q : ~ 
thority of the individual states, is as obvious as it would - * 
be fatal. As this law relates to every subject of legig, . — ™ 
tion, and would be paramount to the constitutions and im °° 
laws of the states; the admission of it would overwhelm _ 
the residuary sovereignty of the states, and by one eo). > 8" 
structive operation, new-model the whole political fabyi, 
of the country. = 
From the review thus taken of the situation of th ria 
American colonies, prior to their independence; of the ef. 2 
fect of this event on their situation; of the nature and jp. 
port of the articles of confederation; of the true mea. * 
ing of the passage in the existing constitution from whic 
the common law has been deduced, of the difficulties ang = 
uncertainties incident to the doctrine; and of its vast cop. F - 
sequences in extending the powers of the federal gover. By f 
ment, and in superseding the authorities of the state r. 
vernments; the committee feel the utmost confidence jy - 
concluding, that the common law never was, nor by any be 
fair construction, ever can be deemed a law for the Ame. qT 
rican people as one community; and they indulge the es 
strongest expectation that the same conclusion will be §. p 
nally drawn by all candid and accurate inquiries into the ” 
subject. It is, indeed, distressing to reflect, that it ever | | 
should have been made a question, whether the constitv. = 
tion, on the whole face of which is seen so much labor tp 
enumerate and define the several objects of federal pov. ae 
er, could intend to introduce in the lump, in an indireq Br 
manner, and by a foreed construction of a few phrases, ee 
the vast and multifarious jurisdiction involved in the Con b 
mon law; a law filling so many ample volumes; a lay th 
overspreading the entire field of legislation; and a law tha h, 
would sap the foundation of the constitution as a sys a 
tem of limited and specified powers. A severer reproach oe 
could not, in the opinion of the committee, be thrown m > 
the constitution, on those who framed, or on those who ts 
established it, than such a supposition would throw on e 
them. . ke 
The argument then, drawn from the common law, on p 
the ground of its being adopted or recognized by the eo» Fr 
stitution, being inapplicable to the sedition act, the con 
mittee will proceed to examine the other arguments which Pe 
have been founded on the constitution. a 
They will waste but little time on the attempt to cove : 
the act by the preamble to the constitution, it being cor ws 


trary to every acknowledged rule of construction, to x : 
up this part of an instrument in opposition to the plain ft” 
meaning, expressed in the body of the instrument. 1— 
preamble usually contains the general motives or reas 
for the particular regulations or measures which follos 
it; and is always indecent’ to be explained and limite 
by them. In the present instance, a contrary interpre* 
tion would have the inadmissible effect, of rendering « & 
gatory or improper, every part of the constitution whid 
suceveds the preamble. 

The paragraph in art. I. see. 8, which contains th 
power to lay and collect taxes, duties, imposts, and ef 
cises; to pay the debts, and provide for the common de 
fenee and general welfare, having been already examined, 
will also require no particular attention in this place. If 
will have been seen that in its fair and consistent mer 
ing, it eannot enlarge the enumerated powers vested i 
congress. 

‘The part of the constitution which seems most to 
recurred to, in defence of the ‘sedition act,” is th 
last clause of the above seetion, empowering congress” 
make all laws which shall be necessary and proper fort 
carrying into execution the foregoing powers, and al 
other powers vested by this constitution in the gover™) 
meat of the Cnited States, or in any department or office! 
thereof. ; 

The plain import of this clause is, that congress shal 
have all the incidental or instrumental powers, necessalt 
and proper for carrying into exeeution all the expres 
powers; whether they be vested in the government of the 
United States, more collectively, or in the several de 
partments or officers thereof. ~ 



















































judges over the law would, in fact, erest them into legis- 


It is not a grant of new powers to congress, but merel! 
a declaration for the removal of all uncertainty, that the 
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—=T 4 means of careriog into execution, those otherwise grant- 
sible [9 ed, are included in the grant. 
ould Whenever, therefore, a question arises concerning the 
constitutionality of a aoe power, the first question 
& the is whether the power be expressed in the constitution. If 
Cau Fit be, the question is decided. If it be not expressed, the 
Youldf } next inquiry must be, whether it is properly an incident 
isle FS to an express power, and necessary to its execution. If 
> and @ i¢ be, it may be exereised by congress. If it be not, con- 
helm F gress cannot exercise it. 
Con. Let the question be asked, then, whether the power 
fabrig over the press, exercised in the *‘sedition act,” be found 
among the powers expressly vested in the congress? ‘This 
. the js not pretended. 
he ef. Is there any express power, for executing which, it is 
vd im a necessary and proper power? 
nae The power which has been selected, at least remote, in 
whieh answer to this question, is that of ‘‘suppressing insurree- 
es and F] tions;” which is said to imply a power to prevent insur- 
t col F | reetions, by punishing whatever may lead or tend to them. 
Over But it surely cannot, with the least plausibility, be said, 
Ke ge that the regulation of the press, and a punishment of li- 
paneg bels, are exercises of a power to suppress insurrections. 
by any The most that could be said, would be, that the punish- 
Ame. ment of libels, if it had the tendency ascribed to it, might 
Be the prevent the occasion of passing or executing laws neces- 
1 be fi sary and proper for the suppression of insurrections. 
nto the | Has the federal government no power then, to prevent 
it ever Be as well as to punish resistance to the laws? 
de tsated They have the power which the constitution deemed 
abort most proper in their hands for the purpose. The con- 
al pov. gress has power, before it happens, to pass laws for pu- 
incireet nishing it; and the executive and judiciary have power to 
hivases, BS enforce those laws when it does happen. 
atte a It must be recollected by many, and could be shewn to 
$3 4 law the satisfaction of all, that the construction here put on 
Law that the terms ‘‘necessary and proper,” is precisely the con- 
» 8 © B® struction which prevailed during the discussions and rati- 
eproach B® fications of the constitution. It may be added, and can- 
rown Oi FS not too often be repeated, that it isa construction abso- 
se who FP jutely necessary to maintain their consistency with the 
row 0% peculiar character of the government, as possessed of 
particular and definite powers only; not of the general 
law, B® and indefinite powers vested in ordinary governments. 
the co B® For if the power to suppress insurrections, includes the 
he con: B® power to punish libels; or if the power to punish, includes 
its which a power to prevent, by all the means that may have that 
tendency, such is the relation and influence among the 
So cove @ most remote subjects of legislations, that a power over a 
‘tng cor very few, would carry with it a power over all. And it 
a0, ps ; must be wholly immaterial, whether unlimited powers 
he pln h @ be exercised under the name of unlimited powers, or be 
































nent, 4 exercised under the name of unlimited means of carrying 


“4 Folle into execution, limited powers. 
FT Himite _ This branch of the subject will be closed with a reflee- 
\terpret tion which must have weight with all, but more especial- 


ly with those who place peculiar reliance on the judicial 
xposition of the constitution, as the bulwark provided 
against an undue extension of the legislative power. If 
it be understood, that the powers implied in the specified 
powers, have an immediate and appropriate relation to 
m, aS means necessary and proper for carrying them 


ering nl 
on whic 


tains the 
‘ and eve 
amon de 


orate nto execution, questions, on the constitutionality of laws 
place. passed for this purpose, will be of a nature sufficiently 
Lager © oe and determinate for judicial cognizance and con- 
" weated ® rol. If, on the other hand, congress are not limited in 
¢ choice of means by any such appropriate relation of 
ost tol hem to the specified powers; but may emplov all such 
t.” is the neans they may deem fitted to prevent as well as to pu- 
congress sh crimes subjected to their authority; such as may have 
proper oe re | only to promote an object for which they are 
rs, and ale s orised to provide; every one must perceive that ques- 
mm gover” |) tons relating to means of this sort, must be questions for 
t or office Bs policy and expediency; on which legislative discre- 
'on alone can decide, and from which the judicial inter- 

gress shal SFr ee and control are completely excluded. 
necessait ° The next point which the resolution requires to 
he expres) amy Proved is, that the power over the press exercised by 
ment of the = sedition aet, is positively forbidden by one of the 

everal a endments of the constitution. 


he amendment stands, in these words— ‘congress shall 


t mere! a “Xe No law respecting an establishment of religion, or 
Ny hat the —s the free exercise thereof, or abridging the 
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freedom of speech, or of the press, or the right of the peo- 
ple peaceably to assemble, and petition to the govern- 
ment for a redress of grievances.” 

In the attempts to vindicate the ‘‘sedition act,” it has 
been contended, 1. That-the ‘‘freedom of the press” is 
to be determined by the meaning of these terms in the 
common law. 2 That the article supposes the power 
over the press to be in congress, and prohibits them only 
from abridging the freedom allowed to it by the com- 
mon law. 

Although it will be shewn, on examining the second of 
these positions, that the amendment is a denial to con- 
gress of all power over the press, it may not be useless 
to make the following observations on the first of them, 

It is deemed to be a sound opinion, that the sedition 
act in its definition of-some of the crimes created, is an 
abridgment of the freedom of publication, recognized by 
principles of the common law in England. 

The freedom of the press, under the common law, is in 
the defences of the sedition act, made to consist in an exemp-= 
tion from all previous restraint on printed publications, by 
persons authorised to inspect or prohibit them, It ap- 
pears to the committee, that this idea of the freedom of 
the press, can never be admitted to be the American idea 
of it: since a law inflicting penalties on printed publiea- 
tions, would have a similar effect with a law authorising 
a previous restraint on them. It would seem a mockery 
to say, that no laws should be passed, preventing publica- 
tions from being made, but that laws might be passed, 
for punishing them in case they should be made. 

The essential difference between the British govern- 
ment, and the American constitutions will place this sub- 
ject in the clearest light. 

In the British government, the danger of encroachments 
on the rights of the people, is understood to be eonfined 
to the executive magistrate. The representatives of the 
people in the legislature, are not only exempt themselves, 
from distrust, but are considered as sufficient guardians 
of the rights of their constituents against the danger from 
the executive. Hence, it is a principle, that the parlia- 
ment is unlimited in its power; or, in their own language, 
is omnipotent. Hence, too, all the ramparts for protect- 
ing the rights of the people, such as their magna charta, 
their bill of rights, &c. are not reared against the parlia- 
ment, but against the royal prerogative. ‘They are mere- 
ly legislative preeaution, against executive usurpation. 
Under such a government as this, an exemption of the 
press from previous restraint by licensers appointed by 
the king, is all the freedom that can be secured to it, 

In the United States, the case is altogether different. 
The people, not the government, possess the absolute 
sovereignty. The legislature, no less than the executive, 
is under limitations of power. Encroachments are re- 
garded as possible from the one, as well as from the 
other. Hence, in the United States, the great and es- 
sential rights of the people are secured against legislative, 
as well as executive ambition. ‘They are seenred not by 
laws paramount to prerogative, but by constitutions para- 
mount to laws. This security of the freedom of the 
press requires, that it should be exempt, not only from 
previous restraint by the executive, as in Great Britain; 
but from legislative restraint also; and this exemption, 
to be effectual, must be an exemption, not only from the 
previous inspection of licenses, but from the subsequent 
penalty of laws. 

The state of the press, therefore, under the common law, 
cannot in this point of view, be the standard of its free- 
dom in the United States. 

But there is another view, under which it may be ne- 
cessary to consider this subject. It may be alledged that, 
although the security for the freedom of the press, be 
different in Great Britain and in this country; being a le- 
gal security only in the former, and a constitutional secu- 
rity in the latter; and althongh there may be a further 
difference, in an extension of the freedom of the press 
here, beYond an exemption from previous restraint, to 
an exemption from subsequent penalties also; yet the ac- 
tual legal freedom of the press, under the common law, 
must determine the degree of freedom, which is: meant 
by the terms, and which is constitationally secured against 
both previous and subsequent restraints. 








The committee are not unaware of the difficulty of all 
general questions, which may turn on the proper bounda- 
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between the liberty and licentiousness of the press. ; will never be admitted that the meaning of the former in 
will leave it therefore for consideration only, how | the common law of England, is to limit their meaning in 

far the difference between the nature of the British go- | the United States. 
vernment, and the nature of the American governments, Whatever weight may be allowed to these considerations 
and the tice under the latter, may shew the de- | the committee do not, however, by any means intend to rey 
of rigor in the former, to be inapplicable to, and not | the question on them. They contend that the article of 


es in the latter. the amendment, instead of supposing ii congress a power 


nature of governments elective, limited and re-| that might be exercised over the press, provided its free. 
sponsible, in all their branches, may well be supposed to | dom was not abridged, was meant as a positive denial to 
uire a greater freedom of asimadversion, than might | congress, of any power whatever on the subject. 
be tolerated by the genius of such a government as that of ‘To demonstrate that this was the trne object of the art}. 
Great Britain. In the latter, it isa maxim, that the king, | cle, it will be sufficient to recall the circumstances which 
an hereditary, not a responsible magistrate, can do no| led to it, and to refer to the explanation accompany ing 
wrong; and that the legislature, which in two-thirds of | the article. : 
its composition is also hereditary, not responsible, can When the constitution was under the discussions which 
do what it pleases. In the United States, the executive | preceded its ratification, it is well known, that great aps 
magistrates are not held to be infallible, nor the legisla-| prehensions were expressed by many, lest the omission 
tures to be omnipotent; and both being elective, are both | of some positive exception from the powers delegated, 
responsible. Is it not natural and necessary, under such | of certain rights, and of the freedom ot the press particu. 
different circumstances, that a different degree of freedom, | larly, might expose them to danger of being drawn by 
in the use of the press, should be contemplated? construction within some of the powers vested in congress; 
Is not such an inference favored by what is observable | more especially of the power to make all laws neces. 
in Great Britain itself? Notwithstanding the- general | sary and proper for carrying their other powers into 
doctrine of the common law, on the subject of the press, | execution. In reply to this objection, it was invaria B® | 
and the occasional punishment of those, who use it with a} bly urged to be a fundamental and eharacteristic princi- 
freedom, offensive to the government, it is well known, | ple of the constitution, that all powers not given by it 
that with respect to the responsible measures of the go-| were reserved; that no powers were given beyond those 
vernment, where the reasons operating here, become ap- | enumerated in the constitution, and such as were fairly 
plicable there, the freedom exercised by the press, and | incident to them; that the power over the rights in ques- 
protected by public opinion, far exceeds the limits pre-| tion, and particularly over the press, was neither among 
scribed by the ordinary rules of law. ‘The ministry, who | the enumerated powers, nov incident to any of then; 
are responsible to impeachment, are at all times, animad- | and consequently that an exercise of any such power, 
verted on, by the Frage with peculiar freedom; and dur-| would be manifest usurpation. It is painful to remark 
ing the elections for the house of commons, the other | how much the arguments now employed in behalf of the 
responsible part of the government, the press is empioy- | sedition act, are at variance with the reasoning which then 
ed withas little reserve towards the candidates. justified the constitution, and invited its ratification, 
The practice in America must be entitled to much| From this posture of the subject, resulted the interest- 
more respect. In every state, probably, in the union, | ing question in so many of the conventions, whether the 
the press has exerted a freedom in canvassing the merits | doubts and dangers ascribed to the constitution, should 
and measures of public men, of every description, which | be removed by any amendments previous to the ratifica- 
has not been confined to the strict limits of the common | tion, or be postponed, in confidence that as far as they 
law. On this footing the freedom of the press has stood; | might be proper, they woud be introduced in the form 
on this foundation it yet stands. And it will not be a| provided by the constitution. The latter course was — 9% % 
breach, either of trath or of candor, to say, that no per-| adopted; and in most of the states, ratifications were fol- 
sons or presses are in the habit of more unrestrained ani- | lowed by the propositions and instructions for rendering 
madversions on the proceeding and functionaries of the | the constitution more explicit, and more safe to the rights 
state governments, than the persons and presses most| not mcant to be delegated by it. Among those rights the 
zealous in vindicating the act of congress for punishing | freedom of the press, in most instances, is particularly 
similar animadversions on the government of the United and emphatically mentioned. The firm and very pointed 
States. manner in which it is asserted in the proceedings of the 
The last remark wil} not be understood, as claiming | convention of this state will be hereafter seen. 
for the state governments, an immunity greater than| In pursuance of the wishes thus expressed, the firs 
they have heretofore enjoyed. Some degree of abuse is.| congress that assembled under the constitution, proposed 
inseparable from the proper use of every thing; and in| certain amendments, which have since, by the necessary 
no instance is this more true, than in that of the press. | ratifications, been made a part of it; among which amend- 
It has accordingly been decided by the practice of the | ments is the article containing, among other prohibitions 
states, that it is better to leave a few of its noxious | on the congress, an express declaration that they should —- 
branches to their luxuriant growth, than by pruning} make no law abridging the freedom of the press. a: 
them away, to injure the vigor of those yielding the pro-| Without tracing farther the evidence on this subject, it J 9 b 
fruits. And can the wisdom of this policy be doubt- | would seem searcely possible to doubt, that no power 
ed by any one who reflects, that to the press alone, che-| whatever over the press, was supposed to be delegated 
uered as it is with abuses, the world is indebted for all | by the constitution, as it originally stood; and that the 
the triumphs which have been gained by reason and hu- | amendment was intended as a positive and absolute reser- J 
manity, over error and oppression; who reflect, that to| vation of it. . 
the same beneficent source, the United States owe much But the evidence is still stronger. "The proposition of F © hi 
of the lights which conducted them to the ranks of a free | amendments made by congress, is introduced in the fol- 
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and independent nation; and which have improved their | lowing terms: 


litical system, into a shape so auspicious to their hap- ‘The conventions of a number of the states having a 
iness. Had ‘‘sedition acts,” forbidding every publication | the time of their adopting the constitution expressed 4 

that might bring the constituted agents into contempt or | desire, to order to prevent misconstructions or abuse 
disrepute, or that might excite the hatred of the people | its powers, that further declaratory and restrictive clauses 
against the authors of unjust or pernicious measures, been | should be added; and as extending the ground of public 
uniformly enforced against the press; might not the | confidence in the government, will best insure the bene- 
United States have been languishing at this day, under | ficent ends of its institutions. ” 
the infirmities of a sickly confederation? Might they| Here is the most satisfactory and authentic proof, that | 
not, possibly, be miserable colonies, groaning under a fo- | the several amendments proposed, were to be considered 
feign yoke? __ | as either declaratory or restrictive; and whether the one © 

Fo these observations one fact will be added, which | or the other, as corresponding, with the desire express 
demonstrates that the common law cannot be admitted as | ed by a number of the states, and as extending the ground 
the universal expositor of American terms, which may | of public confidence in the government. 
be the same with those contained in that law. The free- nder any other construction of the amendment relat- 
dom of conscience, and of religion, are found in the same | ing to the press, than that it declared the press to be 
instruments which assert the freedom of the press: it! wholly exempt from the power of congress, the amend- 
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nent could neither be said to correspond with the desire 
expressed by a number of the states, nor be calculated to 
extend the ground of public confidence in the govern- 
ent. 
“ia more; the construction employed to justify the 
«sedition act,” would exhibit a phenomenon, without a 
arrallel in the political world. It would exhibit a num- 

r of respectable states, as denying first, that any power 
over the press was delegated by the constitution, as pro- 
posing next, thatan amendment to it should explicitly 
declare that no such power was delegated, and finally as 
concurring in an amendment actually recognizing or 
delegating such a power. 

Is then the federal government, it will be asked, desti- 
tute of every authority for restraining the licentiousness 
of the press, and for shielding itself against the libellous 
attacks which may be made on those who administer it? 

‘The constitution alone can answer this question. If no 
such power be expressly delegated, and if it he not both 
necessary and proper to carry into execution an express 
power; above all, if it be expressly forbidden, by a de- 
claratory amendment to the constitution, the answer must 
be that the federal government is destitute of all such au- 
thority. 

ian might it not be asked in turn, whether it is not 
more probable, under all the circumstances which have 


> been reviewed, that the authority should be withheld by 


the constitution, than that it should be Jeft to a vague and 
violent construction; whilst so much pains were bestowed 
in enumerating other powers, and so many less impor- 
tant powers are included in the enumeration? 

Might it not be likewise asked, whether the anxious 
cireumspection which dictated so many peculiar limita- 
tions on the general authority, would be unlikely to ex- 
empt the press altogether from that authority? The pe- 
culiar magnitude of some of the powers necessarily com- 
mitted to the federal government; the peculiar duration 
required for the functions of some of its departments; 
the peculiar distance of the seat of its proceedings from 
the great body of its constituents; and the peculiar diffi- 
culty of cireulating an adequate knowledge of them 
through any other channel; will not these considerations, 
some or other of which produced other exceptions from 
the powers of ordinary governments, altogether, account 
for the policy of binding the hand of the federal govern- 
ment, from touching the channel which alone can Five 


} efficacy to its responsibility to its constituents; and of 


leaving those who administer it, to a remedy for their 
injured reputations, under the same laws, and in the same 
tribunals, which protect their lives, their liberties, and 
their properties. 

But the question does not turn either on the wisdom of 
the constitution, or on the policy which gave rise to its 
particular organization. It turns on the actual meaning 
of the instrument; by which it has appeared, that a pow- 
er over the press is clearly excluded, from the number 
of powers delegated to the federal government. 

3. And, in the opinion of the committee, well may it 
be said, as the resolution concludes with saying, that the 
constitutional power exercised over the press by the 
“sedition act,” ought, ‘‘more than any other, to produce 
universal alarm; because it is levelled against that right 
of freely examining public characters and measures, and 
of free communication among the people thereon, which 
has ever been justly dccnsed the only effectual guardian 
of every other right.” 

Without scrutinizing minutely into all the provisions 
of the “‘sedition act,” it will be sufficient to cite so much 
of section 2, as follows:—*‘And be it further enacted, that 
if any person shall write, print, utter, or publish, or 
shall cause or procure to be written, printed, uttered, or 


p published, or shall knowingly and willingly assist or aid 


in writing, printing, uttering, or publishing any false, 
scandalous, and malicious writing or writings against the 
s°vernment of the United States, or either house of the 
cougress of the United States, with an intent to defame 

said gowernment, or either house of the said congress, 
or the president, or to bring them, or either of them into 
contempt or disrepute; or to excite against them, or either or 
re of them, the hatred of the gooc people of the United 
hefy Sc. Then such persons being thereof convicted 
, * ed € any court of the United Rite, having jurisdiction 

cof, shall be punished by a fine not exceeding two 
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thousand dollars, and by imprisonment noi exceeding two 
ears.” 

, On this part of the act, the following observations pre- 

sent themselves: 

1. The constitution supposes that the president, the 
congress, and each of its houses, may not discharge their 
trusts, either from defect of judgment or other causes.— 
Hence they are all made responsible to their constitu- 
ents, at the returning periods of elections; and the presi- 
dent, who is singly entrusted with very great powers, is, 
as a further guard, subjected to an intermediate impeach- 
ment. 

2. Should it happen, as the constitution supposes it may 
happen, that either of these branches of the government 
may not have duly discharged its trust; it is natural and 
proper, that according to the cause and degree of their 
faults, they should be brought into contempt or disre- 
pute, and incur the hatred of the people. 

3. Whether it has, in any case happened that the pro- 
ceedings of either, or all of those branches evinces such a 
violation of duty as to justify a contempt, a disrepute, or 
hatred among the people, can only be determined by a 
free examination thereof, and a free communication 
among the people thereon. 

4. Whenever it may have actually happened, that pro- 
ceedings of this sort are chargeable on all or either of the 
branches of the government, it is the duty as well as the 
right of intelligent and faithful citizens to discuss and 
promulge them freely, as well to control them by the 
sonacnare of the public opinion, as to promote a remedy 
according to therules of the constitution. And it cannot 
be avoided, that those who are to apply the remedy must 
feel, in some degree, a contempt or hatred against the 
transgressing party. 

5. Asthe act was passed on July 14, 1798, and is to 
be in force until March 3, 1801, it was, of course, that 
during its continuance, two elections of the entire house 
of representatives, an election of a part of the senate, and 
an election of a president were to take place. 

6. That consequently, during all these elections in- 
tended by the constitution, to preserve the purity, or to 
purge the faults of the administration, the great remedial 
rights of the people were to be exercised, and the re- 
sponsibility of their publie agents to be skreened, under 
the penalties of this act. 

May it not be asked of every intelligent friend to the 
liberties of his country, whether the power exercised ins 
such an act as this, ought not to produce great and uni- 
versal alarm? Whether a rigid execution of such an act 
in time past, would not have repressed that information 
and communication among the people which is indispen- 
sable to the just exereise of their electoral rights? And 
whether such an act, if made perpetual, and enforced 
with rigor, would not, in time to come, either destroy 
our free system of government, or prepare a convulsion 
that might prove equally fatal to it? 

In answer to such questions it has been pleaded that 
the writings and publications forbidden by the act, are 
those only which are false and malicious, and intended to 
defame; and merit is claimed for the Legis 8 allowed 
to authors to justify, by proving the truth of their publi- 
cations, and for the limitations to which the sentence of 
fine and imprisonment is subjected. 

To those who concurred in the act under the extraordi- 
nary belief that the option lay between the passing of 
such an act, and leaving in foree the common law of li- 
bels, which punishes truth equally with falsehood; and 
submits fine and imprisonment to the indefinite diseretion 
of the court, the merit of good intentions ought surely 
not to be refused. A like merit may perhaps be due for 
the discontinuance of the corporal frunishment, which the 
common law also leaves to the diseretion of the court.— 
This merit of intention, however, would have been great- 
er, if the several mitigations had not been limited.to so 
short a period; and the apparent inconsistency would have 
been avoided, between justifying the act at one time, by 
contrasting it with the rigors of the common law other-~ 
wise in force; and at another time, by appealing to the 
nature of the crisis, as requiring the temporary rigor ex- 
erted by the act. ete P 

But, whatever — have been the meritorious inten- 
tions of all or any who contributed to the sedition act, a 
very few reflections will prove, that its baleful tendency 
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is little diminished by the privilege of giving in evidence 
the truth of the matter contained in political writings. 

In the first place, where simple and naked facts are 
alone in question, there is sufficient difficulty in some 
Cases, a sufficient trouble and vexation in all, of meet- 
ing a prosecution from the government, with the full and 
formal proof necessary in a court of law. 

But in the next place, it must be obvious to the plain- 
est minds, that opinions and inferences, and conjectural 
observations, are not only in many eases inseparable from 
the facts, but may often be more the objects of the pro- 
secution than the facts themselves; or may even be alto- 
gether abstracted from particular facts; and that opinion 
and inferences, and conjectural observation, cannot be 
subjects of that kind of proof which appertains to facts, 
before a court of law. 


Again: it is no less obvious that the intent to defame oF 
to bring into contempt or disrepute, or hatred, which iS 
made a condition of the offence created by the act, cannot 
prevent its pernicious influence on the freedom of the 
press. For, omitting the inquiry, how far the malice of 
the intent is an inference of the law from the mere pub- 
lication; it is manifestly impossible to punish the intent 
to bring those who administer the government into disre- 
pute or contempt; without striking at the right of freely 
discussing public characters and measures; because those 
who engage in such discussions, must expect and intend 
to excite those unfavorable sentiments, so far as they 
may be thought to be deserved. ‘To prohibit, the intent 
to excite those unfavorable sentiments against those who 
administer the government, is equivalent to a prohibition 
of the actual excitement of them; and to prohibit the ac- 
tual excitement of them, is equivalent to a prohibition of 
discussions having that tendency and effect; which, again, 
is equivalent to a protection of those who administer the 
government, if they should at any time deserve the con- 
tempt or hatred of the people, against being exposed 
to it, by free animadversions on their characteis and con- 
duct. Nor can there be a doubt, if those in public trust 
be shielded by penal laws from such strictures of the 

ress as may expose them to contempt or disrepute, or 
Lied, where they may deserve it, that in exact propor- 
tion as they may deserve to be exposed, will be the cer- 
tainty and criminality of the intent to expose them and 
the vigilanee of prosecuting and punishing it; nora doubt 
that a government thus iIntrenelhed in penal statutes, 
against the just aud natural effeets of a culpable adminis- 
tration, will easily evade the responsibility which is es- 
sential to a faithful discharge of its duty. 


Let it be recollected lastly, that the right of electing 
the members of the government constitutes more paiti- 
cularly the essence of a free and responsible government. 
The value and efficacy of this right, depends on the know- 
ledge of the comparative merits and demerits of the can- 
didates for public trust; and on the equal freedom, con- 
sequently of examining and discussing these merits and 
demerits of the candidates respectively. It has been seen 
that a number of important elcotions will take place 
while the act is in force; although it should not. be 
continued beyond the term to which it is limited.— 
Should there happen then, as it is extremely probable in 
relation to some or other of the branches of the govern- 
ment, to be competitions between those who are, and 
those who are not members of the government, what will 
be the situations of the competitors’? Not equal; because 
the characters of the former will be covered by the “se- 
dition act” from animadversions exposing them to disre- 
pute among the people, whilst the latter may be exposed 
to the contempt and hatred of the people, without a vio- 
lation of the act. What will be the situation of the peo- 
ple? Not free; because they will be compelled to make 
their election between competitors, whose pretentions 
they are not permitted by the act equally to examine, to 
disexss, and toascertain. And from both these situations 
will not those in power derive an undue advantage for 
continuing themselves in it; which by impairing the right 
of election, endangers the blessings of the government 
founded on it? 

It is with justice, therefore, that the general assembly 
have affirraed in the resolution, as well that the right of 
freely examining public characters and measures, and of 
communication thereon, is the only effectual guardian of 
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every other right; as that this oy er right is levelled 
at, by the power exercised in the ‘‘sedition act.” 

The resolution next in order is as follows: 

That this state hav ng by its convention, which ratified 
the federal constitution, expressly declared, that amonx 
other esseniial rights, ** the liberty of conscience and 5 
the W Poy cannot be cancelled, abridged, restrained or 
modified by any authority of the United States,” and 

from its extreme anxiety to guard these rights from every 
possible attack from sophisiry and ambition, having, with, 
other states, recommended an amendment far that purpose 
which amendment was in due time annexed to the consti. 
tution; it would mark a reproachful inconsistency, and 
criminal degeneracy, if an indifference were not shown 
to the inost palpable violation of one of the rights thus de. 
clared and secured; and to the establishment of a prece- 
dent, which may be fatal to the other. 

To place this resolution in its just light, it will be ne- 
cessary to recur to the act of ratification by Virginia, 
which stands in the ensuing form: 

‘‘We, the delegates of the people of Virginia, duly 
elected in pursuance of a recommendation from the ge- 
neral assembly, and now met in convention, having fully 
and freely investigated and discussed the proceedings of 
the federal convention, and being uranawell od well as the 
most mature deliberation hath enabled us, to decide 
thereon; DO, in the name and in behalf of the people of 
Virginia, declare and make known, that the powers 
granted under the constitution, being derived from the 
people of the United States, may be resumed by them, 
wheresoever the same shall be perverted to their injury 
or oppression; and that every power not granted there- 
by, remains with them, and at their will. That there- 
fore, no right of any denomination can be cancelled, 
abridged, restrained or modified by the congress, by the 
senate or house of representatives acting in any capacity, 
by the president, or any department or officer of the 
United States, except in those instances in which power 
is given by the constitution for those purposes; and that 
among other essential rights, the liberty of conscience, 
aud of the press, cannot be cancelled, abridged, restrain- 
ed or modified by any authority of the United States.” 

Here is an express and solemn declaration by the eon- 
vention of the state, that they ratified the constitution in 
the sense that no right of any denomination can be can- 
celled, abridged, restrained, or modified by the govern- 
ment of the United States, or any part of it, except in 
those instances in which power is given by the constitu- 
tion; and in the sense particularly, ‘‘that among other es- 
sential rights, the liberty of eonscience and freedom of 
the press cannot be cancelled, abridged, restrained or 
modified by any authority of the United States.” 

Words could not well express, in a fuller or more for- 
cible manner, the understanding of the convention, that 
the liberty of conscience and the Reston of the press, were 
equally and completely exempted from all authority what- 
ever of the United States. 

Under an anxiety to guard more effectually these rights 
against every possible danger, the convention, after rati- 
fying the constitution, proceeded to prefix to certain 
amendments proposed by them, a declaration of rights, 
in which are two articles providing, the one for the liber- 
ty of conscience, the other forthe freedom of speech, and 
of the press. 

Similar reeommendations having proceeded from a 
number of other states; and congress, as has been seen, 
having in consequence thereof, and with a view to extend 
the ground of public confidence, proposed among other 
declaratory and restrictive clauses, a clause expressly se- 
curing the liberty of conscience and of the s; and 
Virginia having concurred in the ratifieations which made 
them a part of the constitution, it will remain with a can- 
did public to decide, whether it would not mark an in- 
consistency and degeneracy, if an indifference were not 
shown to a palpable violation of one of those rights, the 
freedom of the press; and to a precedent therein, which 
may be fatal to the other, the free exercise of religion. 

That the precedent established by the violation of the 
former of these rights, may, as is affirmed by the resolu- 
tion, be fatal to the latter, appears to be demonstrable, 
by a comparisen of the grounds on which they respective- 
ly rest; and from the scope of reasoning, by which the 





power of the former has been vindicated, 
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First, Both of these rights, the liberty of conscience 
and of the press, rest equally on the original ground of 
not being delegated by the constitution, and consequently 
withheld from the government. Any construction there- 
fore, that would attack this original security for the one, 
must have the like effeet on the other. 

Secondly, They are both equally secured by the sup- 

Jement to the constitution; being both included in the 
same amendment, made at the same time, and by the 
same authority. Any construction or argument then, 
which would turn the amendment into a grant or acknow- 
iedgment of power with respect to the press, might be 
equally applied to the freedom of religion. 

Thirdly, Xf it be admitted that the extent of the free- 
dom of the press, seeured by the amendment, is to be 
measured by the common law on this subject; the same 
authority may be resorted to, for the standard which is 
to fix the extent of the ‘‘free exercise of religion.” It 
cannot be necessary to say what this standard would be; 
whether the common law be taken solely as the unwrit- 
ten, or as varied by the written law of England. 

Fourthly, If the words and phrases in the amendment 
are to be considered as chosen with a studied disecrimi- 
nation, which yields an argument for a power over the 
press, under the limitation that its freedom be not abridg- 
ed; the same argument results from the same considera- 
tion, for a power over the exercise of religion, under the 
limitation that its freedom be not prohibited. 

For, if congress may regulate the freedom of the press 
provided they do not abridge it, because it is said only, 
‘they shall not abridge it,” and is not said, ‘‘they shall 
make no law respecting it:” the analogy of reasoning is 
conclusive, that congress may regulate and even abridge 
the free exercise of religion, provided they do not pro- 
hibit it; because it is said only ‘‘they shall not prohibit 
it;” and is not said, ‘‘they shall make no law respecting, 
or no law abridging it.” 

The general assembly were governed by the clearest 
reason, then, in considering the ‘‘sedition act,’”? which 
legislates on the freedom of the press, as establishing a 
precedent that may be fatal to the liberty of conscience: 
and it will be the duty of all, in proportion as they value 
the security of the latter, to take the alarm at every en- 
eroachment on the former. 

The two concluding resolutions only remain to be ex- 
amined. They are in the words following— 

“‘That the good people of this commonwealth, having 
ever felt, san continuing to feel, the most sincere affec- 
tion for their brethren of the other states, the truest anxic- 
ty for establishing and perpetuating the union of all; and 
the most scrupulous fidelity to that constitution, which 
is the Hee of mutual friendship, and the instrument of 
mutual happiness, the general assembly doth solemnly ap- 
peal to the like dispositions in the other states, in confi- 
dence that they will concur with this commonwealth in de- 
claring, as it does hereby declare, that the acts aforesaid 
are unconstitutional; ol that the necessary and proper 
measures will be taken by each, for co-operating with this 

state, in maintaining unimpaired, the authorities, rights, 
and or reserved to the states respectively, or to the 
people. 

“That the governor be desired to transmit a copy of 
the foregoing resolutions to the executive authority of 
each of the other states, with a request that the same may 
be communicated to the legislature thereof; and that a 
copy be furnished to each of the senators and representa- 
tives, representing this state in the congress of the Unit- 
ed States.” 

_ The fairness and regularity of the course of proceed- 

ing here pursued, have not protected it against objec- 

tons even from sources too respectable to be disregarded. 

_It has been said that it belongs to the judiciary of the 
United States, and not to the state legislatures, to declare 
the meaning of the federal constitution. 

But a declaration, that proceedings of the federal 
government are not warranted by the constitution, is a 
hovelty neither among the citizens, nor among the legis- 
latures of the states; nor are the citizens or the legisla- 
ture of Virginia, singular in the example of it. 

Nor ean the declarations of either, whether affirming 
or denying the constitutionality of measures of the fede- 

ral government; or whether made before or after judicial 


assumption of the office of the yudge. The declarations 
in such cases, are expressions of opinion, unaccompanied 
with any other effect than what they may produce on 
opinion, by exciting reflection. The expositions of the 
judiciary, on the other hand, are carried into immediate 
effect by force. The former may lead to a change in the 
legislative expression of the general will; possibly to a 
change in the opinion of the judiciary; the latter enforces 
the general will, whilst that will and that opinion con- 
tinue unchanged. , 3 

And if there be no impropriety in declaring the un- 
constitutionality of proceedings in the federal govern- 
ment, where can there be the impropriety of communi- 
cating the declaration to other states, and inviting their 
concurrence in a like declaration? What is allowable for 
one, must be allowable for all; and a free communication 
among the states, where the eonstitution imposes no re- 
straint, is as allowable among the state governments, as 
— other public bodies or private citizens.—This 
consideration derives a weight, that cannot be denied to 
it, from the relation of the state legislatures to the fede- 
ral legislature as the immediate constituents of one of 
its branches. 

The legislatures of the states have a right also to ori- 
ginate amendments to the constitution, by a concurrence 
of two-thirds of the whole number, in applications to 
congress for the purpose. When new states are to be 
formed by a junction of two or more states or parts of 
states, the legislatures of the states concerned, are, as 
well as congress, to concur in the measure. The states 
have a right also to enter into agreements or compacts, 
with the consent of congress. In all such cases a com- 
munication among them results from the object which is 
common to them. 

It is lastly to be seen, whether the confidence express- 
ed by the resolution, that the necessary and proper mea- 
sures would be taken by the other states for co-operating 
with Virginia in maintaining the rights reserved to the 
states, or to the people, be in any degree liable to the 
objections which have been raised against it. 

If it be liable to objections it must be because either 
the object or the means are objectionable. 

The object being to maintain what the constitution has 
ordained is in itself a laudable object. 

‘The means are expressed in the terms ‘‘the necessary 
and proper measures.”? A proper object was to be pur- 
sued by meuans both necessary and proper. 

To find an objection, then, it must be shown that some 
meaning was annexed to these general terms, which was 
not proper; and for this purpose, either, that the means 
used by the general assembly were an example of impro- 
per means, or, that there were no proper means to which 
the terms could refer. 


In the example given by the state, of declaring the 
alien and sedition acts to be unconstitutional, and of 
communicating the declaration to other states, no trace 
of improper means has appeared. And if the other 
states, had concurred in making a like declaration, sup- 
ported too, by the numerous applications flowing imme- 
diately from the people, it can scarcely be doubted, that 
these simple means would have been as sufficient, as they 
are unexceptionable. 


It is no less certain that other means might have been 
employed, which are strictly within the limits of the 
constitution. ‘The legislatures of the states might have 
made a direct representation to congress, with a view to 
obtain a rescinding of the two offensive acts; or, they 
might have represented to their respective senators in 
congress, their wish that two-thirds thereof would pro- 
pose au explanatory amendment to the constitution; or 
two-thirds of themselves, if such had been their option, 
might by an application to congress, have obtained a con- 
vention for the same object. 

These several means, though not equally eligible in 
themselves, nor probably to the states, were all con- 
stitutionally open for consideration. And if the general 
assembly, after declaring the two acts to be unconstitu- 
tional, the first and most obvious proceeding on the sub- 
ject, did not undertake to point out to the other states 
a choice among the farther measures that might become 








decisions thereon, be deemed in any point of view, an 


necessary and proper, the reserve will not be miscone- 
strued by liberal minds into any culpable imputation. 
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These observations appear to form a satisfactory reply 
to every objection which is not founded on a misconcep- 
tion of the terms employed in the resolutions. There 
is one other, however, which may be of too much import- 
ance not to be added, It cannot be forgotten, that among 
the ments addressed to those who apprehended danger 
to liberty from the establishment of the general govern- 
ment over so ta country, the appeal was emphatically 
made to the intermediate existence of the state govern- 
ments, between the people and that government to the 
vi ce with which they would desery the first symp- 
toms of usurpation, and to the promptitude with which 
they would sound the alarm to the public. This argu- 
ment was probably not without its ctheet; and if it wasa 
proper one then, to recommend the establishment of the 
constitution, it must be a proper one now, to assist in its 
iaterpretation. 

The only pect of the two concluding resolutions that 
remains to be noticed, is the repetition in the first of 
that warm affection to the union and its members, and 
of that scrupulous fidelity to the constitution, which have 
been invariably felt by the people of this state. As the 
proceedings were introduced with these sentiments, they 
could not be more properly closed than in the same 
manner. Should there be any so far ntisled as to call in 
question the sincerity of these professions, whatever re- 
gret may be excited by the error, the general assembly 
cannot descend into a discussion of it. Those who have 
listened to the suggestion, can only be left to their own 
recollection of the part which this state has borne in the 
establishment of our national independence, in the es- 
tablishment of our national constitution, and in main- 
taining under it the authority and laws of the union, 
without a single exception of internal resistance or com- 
motion. By spc ede | to the fucts, they will be able to 
convince themselves, that the representatives of the peo- 
ple of Virginia, must be above the necessity of opposing 
any other shield to attacks on their national patriotism, 

than their own conscientiousness, and the justice of an 
enlightened public; who will perceive in the resolutions 
themselyes, the strongest evidence of attachment both to 
the constitution and the union, since it isonly by maintain- 
ing the different governments and the departments within 
their respective limits, that the blessings of either can 
be perpetuated. 
he extensive view of the subject, thus taken by the 
committee, has led them to report to the house, as the 
result of the whole, the following resolution: 

Resolved, That the general assembly, having care- 
fully and respectfully attended to the proceedings of a 
number of the states, 72 answer to the resolutions of Decem- 
ber 21, 1798, and having accurately and fully re-ex- 
amined and re-considered the latter, find it to be their 
indispensable duty to ADHERE TO THE SAME as founded in 
truth, as CONSONANT WITH THE CONSTITUTION, and as 
CONDUCIVE TO ITS PRESERVATION; and more especially 
to be their duty to renew, as they do hereby renew their 
protest against ‘‘the alien and sedition acts,” as PALPA- 
BLE AND ALARMING INFRACTIONS OF THE CON- 
STITUTION. 

From the United Siates Telegraph. 

We have been permitted to lay before our readers the 
‘following important extract trom a letter written to the 
Hon. Warren R. Davis, by Mr. Jefferson’s grandson and 
executor: 

Richmond, March 8, 1832. 

Dear Sir: Last spring, when I had the pleasure of 
meeting you in Washington, you inquired of me if I had 
any evidence in my possession whieh would show whether 
Mr. Jefferson was, or was not, the author of the resolu- 
tions offered by Mr. Breckenridge in the Ky. legislature 
in 98. I have examined and compared the MSS. in my 
possession with both the resolutions offered by Nicholas 
and Breckenridge: the first I find almost verbatim, as far 
as they go; the second, in part the ideas, but not the lan- 
guage. The MS. contains nine resolutions. Nicholas 
adopted seven entire, and part of the eighth. Breeken- 
ridge took the ideas in part of the omitted resolutions. — 
I send you that omitted by Nicholas, you can best de- 
termine how far it concurs with Breckenridge’s. 


passed on the 14 


—e 


delegated power, the members of the general gover), 
ment being chosen by the people, a change by the people 
would be the constitutional remedy: but where powers 
are assumed, which have not been delegated, a nullifica. 
tion of the act is the rightful remedy: that every state 
has a natural right in cases not within the compact, | cas, 
non. federis| to nullify, of their own authority, all as. 
sumptions of power by others within their limits; tha; 
without this right, they will be under the dominion, ab. 
solute and unlimited, of whomsoever might exercise thi, 
right of judgment for them: that nevertheless this com. 
monwealth, from motives of regard and respect for its 
co-states, has wished to communicate with them on the 
subject: that with them alone it is proper to communi. 
cate, they alone being parties to the compact, and solely 
authorised to judge in the last resort of the power exer- 
cised under it. Congress being not a party, but merely 
the creature of the compact, and subject, as to its as. 
sumptions of power, to the final judgment of those by 
whom, and for whose use, itself and its powers were ail 
created and modified.” 

Again, towards the conclusion of the same resolution, 
after the words, ‘‘and will each,” add, ‘‘take measures 
of its own, for providing that neither these acts, nor any 
others of the general government, not plainly and inten- 
tionally authorised by the constitution, shall be exercised 
within their respective territories.” 

**9. Resolved, That the said committee be authorised 
to communicate by writing or personal conference, at 
any time or place whatever, with any person or persons 
who may be appointed by any one or more of the co- 
states, to correspond or confer with them; and that they 
vd their proceedings before the next session of assem- 

? 

The above will give the whole of the MSS. omitted 
in the first Kentucky resolutions.—The variations in 
those resolutions are merely such as would occur in copy- 
ing or printing. You will perceive the sentence contain- 
ing the word ‘‘nullification,” nearly resembling an ex- 
pression in the second resolution, and that many of the 
ideas are the same. 


ORIGINAL DRAUGHT, IN THE HAND WRITING OF Mar. 
JEFFERSON, OF THE KENTUCKY RESOLUTIONS OF "98 
AND 99. 
1. Resolved, That the several states composing the 
United States of America, are not united on the princi- 
ple of the unkimited submission to the general govern- 
ment; but that by a compact under the style and title ofa 
constitution for the United States, and of amendments 
thereto, they constituted a general government for special 
purposes; delegated to that government certain definite 
powers, reserving each state to itself, the residuary 
mass of right to their own self-government; and that 
whensoever the general government assumes undelegated 
powers, its acts are unauthoritative, void, and of no force; 
that to this compact, each state acceded as a state, and is 
an integral party; its co-states forming, as to itself, the 
other party: that the government created by this com- 
pact, was not made the exclusive or final judge of the 
extent of the powers delegated to itself: since that would 
have made its discretion, and not the constitution, the 
measure of its powers; but that, as in all other cases of 
compact among powers having no common judge, each 
party has an eqnal right to judge for itself; as well of 
infractions as of the mode and measure of redress. 
2. Resolved, That the constitution of the United States 
having delegated to congress a power to punish treason; 
counterfeiting the securities and current coin of the 
United States; piracies and felonies committed on the 
high seas, and offences, against the law of nations, and 
no other crimes whatsoever; and it being true as a ge- 
neral principle, and one of the amendments to the con- 
stitution having also declared, that ‘‘the powers not de- 
legated to the United States by the constitution, nor pro- 
hibited by it to the states, are reserved to the states re- 
spectively, or the people;” therefore, the act of congress 
July, 1798, and entitled, ‘‘an act in 


addition to the act, entitled an act for the punishment of 
certain crimes against the United States;” as also the 
act passed by them on the —— day of June, 1798, en 





Resolution eight, after the word, ‘‘no man or body of 
men on earth,” add, “‘that in eases of the abuse of the 


titled, ‘‘an act to punish frauds committed on the bank 
of the United States;” {and all other their acts which 
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reate, define, or punish crimes, other than 
those so enumerated in the constitution,} are altogether 
yoid and of no force, and that the power to create, define 
and punish such other crimes 1s reserved, and of right 
appertains solely and exclusively to the respective states, 
each within its own territory. isc 
3. Resolved, That it is true, as a general principle, 
and is also expressly declared, by one of the amendments 
to the constitution that the powers not delegated to the 
U. States by the constitution, nor prohibited by it to the 
states, were reserved to the states respectively, or to the 
ople; and that no power over the freedom of religion, 
freedom of speech, or freedom of the press being de- 
legated to the U. States by the constitution, nor pro- 
hibited by it to the states, all lawful powers respecting 
the same did of right remain, and were reserved to the 
states or the people; that thus was manifested their de- 
termination to retain to themselves the right of judging 





' how far the lieentiousness of speech and of the press may 


be abridged without lessening their useful freedom, and 
how far those abuses which cannot be separated from 
their use, should be tolerated, rather than the use be de- 
stroyed; and thus also they guarded agaiust all abridg- 
ment by the United States, of the freedom of religious 
opinions and exercises, and retained to themselves the 


' right of protecting the same: as this state, by a law 


passed on the general demand of its citizens, had already 
protected them from all human restraints or interference, 
and that in addition to this general principle and ex- 


' press declaration, another and more special provision 


has been made by one of the amendments to the constitn- 


tion, which expressly declares that ‘‘congress shall make 


no law respecting an establishment of religion, or pro- 
a the free exercise thereof, or abridging the free- 
dom of speech or of the press;” thereby guarding in the 
same sentence and under the same words, the freedom 
of religion, of speech, and of the press; insomuch that 
whatever violates either, throws down the sanctuary 
which covers the others, and that libels, falsehood, and 
defamation, equally with heresy and false religion, are 
withheld from the cognizance of federal tribunals, that 
therefore the act of the congress of the United States, 
passed on the 14th day of July, 1798, entitled ‘‘an act in 
addition to an act, entitled an act for the punishment of 
certain crimes against the United States,” which does 
abridge the freedom of the press, is not law, but is alto- 
gether void and of no force. 

4. Resolved, That alien friends are under the juris- 
diction and protection of the laws of the state wherein 
they are; that no power over them has been delegated to 
the United States; nor prohibited to the individual states, 
distinct from their power over citizens; and its being true 
as a general principle, and one of the amendments to the 
constitution having also declared, that ‘‘the powers not 
delegated to the United States by the constitution, nor 
prohibited by it to the states, are reserved to the states 
respectively, or to the people,” the act of the congress 
of the United States, passed the day of July, 1798, 
entitled ‘‘an act concerning aliens,” which assumes pow- 
ers over alien friends not delegated by the constitution, 
is not law, but is altogether void and of no force. 

5. Resolved, That, in addition to the general principle, 
as well as the express declaration, that powers not dele- 
gated are reserved, another and more special provision, 
inserted in the constitution from abundant eaution, has 
declared that “the migration or importation cf such 
persons as any of the states now existing shall think pro- 
per to admit, shall not be prohibited by the congress 
prior to the year 1808; that this commonwealth does 
admit the emigration of alien friends, described as the 
subjects of the said act concerning aliens; that a provi- 
sion against prohibiting their migration, is a provision 
against all acts equivalent thereto, as it would be nuga- 
tory; that, to remove them when emigrated, is equivalent 
0a prohibition of their migration; and is, therefore, 
Me yg to the said provision of the constitution and 
oid. 

6. Resolved, That the imprisonment of a person un- 
der the protection of the laws of this commonwealth, on 
his failure to obey the simple order of the president, to 
depart out of the United States, as is undertaken by the 
said act, entitled ‘an act concerning aliens,” is con- 
ary to the constitution, one amendment of which has 





provided, that ‘no person shall be deprived of liberty 
without due process of law;” and that, another havin 

provided that, ‘‘in all criminal prosecutions the aceus 

shall enjoy the right toa public trial by an impartial 
jury; to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses 
in his favor; and to have the assistance of counsel for his 
defence.” The same act undertaking to authorise the 
president of the United States to remove a person out of 
the United States who is under the protection of the law, 
on his own snspicion, without accusation, without jury, 
without public trial, without confrontation of the wit- 
nesses against him, without hearing witnesses in his favor, 
without defence, without counsel, is contrary to these 
provisions, also, of the constitution; is, therefore, not 
law, but utterly void and of no force; that, transferring 
the power of judging any person, who is under the pro- 
tection of the law, from the courts to the president of 
the U. States, as is undertaken by the same act concern- 
ing aliens, is against the article of the constitution, which 
provides that ‘tthe judicial power of the United States 
shall be vested in courts, the judges of which shall hold 
their offices during good behaviour;” and that the said act 
is void for that reason also; and it is further to be noted, 
that this transfer of judiciary power is to that magistrate 
of the general government who already possesses all the 
executive, and a negative, on all the legislative powers. 

7. Resolved, That the construction applied by the ge- 
neral government, (as is evidenced by sundry of their pro- 
ceedings) to those parts of the constitution of the United 
States, which delegate to congress a power ‘‘to lay and col- 
lect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defence and general welfare of 
the United States, and to make all laws which shall be 
necessary and proper for carrying into execution the 
powers vested by the constitution in the government of 
the United States, or in any department or officer there- 
of,” goes to the destruction of all the limits preseribed 
to their power by the constitution; that words meant by 
that instrument to be subsidiary only to the execution 
of limited powers, ought not to be so construed as them- 
selves to give unlimited powers, nor a part to be so 
taken, as to destroy the whole residue of that instru- 
ment; that the proceedings of the general government 
under color of these articles, will be a fit and necessa- 
ry subject of revisal and correction, at a time of greater 
tranquillity, while those specified in the preceding reso- 
lutions call for immediate redress. 

8. Fesolved, That a committee of conference and cor- 
respondence be appointed, who shall have in charge to 
communicate the preceding resolutions to the legislature 
of the several states; to assure them that this common- 
wealth continues in the same esteem for their friendship 
and union which it has manifested from that moment at 
which a common danger first suggested a common union; 
that it considers union, for specified national purposes, 
and particularly for those specified in their late federal 
compact, to be friendly to the peace, happiness, and 
prosperity of all the states; that faithful to that compact, 
according to the plain intent and meaning in which it was 
understood and acceded to by the several parties, it is 
sincerely anxious for its preservation; that it does also be- 
lieve that to take from the states all the powers of self- 
government, and transfer them to a general and con- 
solidated government, without regard to the special 
delegations and reservations solemnly agreed to in that 
compact, is not for the peace, happiness, or prosperit 
of these states; and that, therefore, this commonwealth is 
determined, as it doubts not its co-states are, to submit 
to undelegated and consequently unlimited powers in no 
man, or body of men, on earth; that in cases of an abuse 
of the delegated powers, the members of the general 
government being chosen by the people, a change by the 
people would be the constitutional remedy; but where 
powers are assumed which have not been delegated, a 
nullification of the act ts the right remedy; that every state 
has a natural right, in cases not within the compaet, 
feasus non fuederis,] to nullify of their own authority all 
assumptions of power by others within their limits; that 
without their right they would be under the dominion, 
absolute and unlimited, of whatsoever might exercise this 








right of judgment for them; that, nevertheless, this com- 
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monwealth, from motives of regard and respect for its 
eo-states, has wished to communicate with them on the 
subject; that with them alone it is proper to communi- 
eate, they alone being parties to the compact, and solely 
authorised to judge in the last resort of the powers exer- 
cised under it, congress being not a party, but merely the 
creature of the compact, and subject, as to its assump- 
tion of power, to the final judgment of those by whom, 
and for whose use, itself and its powers were all created 
and modified; that, if the acts before specified should 
stand, these conclusions would flow from them, that the 
general government may P noe any act they think proper 
on the list of crimes, and punish it themselves, whether 
enumerated or not enumerated by the constitution as cog- 
nizable by them; that they may transfer its cognizance to 
the president, or any other person, who may himself be 
the accuser, counsel, judge, and jury, whose suspicions 
may be the evidence, his order the sentence, his officer 
the executioner, and his breast the sole record of the trans- 
actions; that a very numerous and valuable description of 
the inhabitants of these state, being, by this precedent, 
reduced as outlaws to the absolute esalaion of one man, 
and the barrier of the constitution thus swept away for us 
all, no rampart now rémains against the passions and the 
power of a majority in congress to protect from a like ex- 
tion, or other more grievous punishment, the minor- 
ity of the same body, the legislatures, judges, governors, 
and counsellors of the states, nor their other peaceable 
inhabitants, who may venture to reclaim the constitutional 
rights and liberties of the states and people, or who, for 
other causes, good or bad, may be obnoxious to the 
views, or marked by the suspicion of the president, or be 
thought dangerous to his or their elections, or other in- 
terests, public or personal; that the friendless alien has 
indeed been selected as the safest subject of a first ex- 
riment, but the citizen will soon follow; rather, has al- 
ready followed; for already hasa sedition act marked him 
as its prey: that these and successive acts of the same 
character, unless arrested at the threshold, necessarily 
drive these states into revolution and blood, and will fur- 
nish new calumnies against republican governments, and 
new pretexts for those who wish it to be believed that 
man cannot be governed but by a rod of iron; that it would 
be a dangerous delusion were a confidence in the men of 
our choice to silence our fears for the safety of our 
rights: that confidence is every where the parent of des- 
ism. Free government is founded in jealousy and not 
in confidence; it is jealousy and not confidence which pre- 
scribes limited constitutions, to bind down those whom 
we are obliged to trust with power: that our constitution 
has accordingly fixed the limits to which, and no further 
our confidence may go. And let the honest advocate of 
confidence read the afien and sedition acts, and say if the 
eonstitution has not been wise in fixing limits to the go- 
vernment it created, and whether we should be wise in 
destroying those limits? Let him say what the govern- 
ment is, if it be not a tyranny, which the men of our 
choice have conferred on our president, and the presi- 
dent of our choice has assented to and accepted over, the 
friendly strangers to whom the mild spirit of our country 
and its laws had pledged hospitality and protection; that 
the men of our Makbe have more respected the bare suspi- 
cions of the president, than the solid rights of innocence, 
the claims of justification, the sacred foree of truth, and 
the forms and substance of law and justice; in questions 
of power, then, let no more be heard of confidence in 
man, but bind him down from mischief by the chains of 
the constitution: that this commonwealth does, therefore, 
call on its co-states for an expression of their sentiments 
on the acts concerning aliens, and for the punishment of 
certain crimes heretubefore specified; plainly declaring 
whether these acts are, or are not, authorised by the 
federal compact? And it doubts not that their sense will 
be so enounced as to prove their attachment unaltered to 
limited government, whether general or particular; and 
that the rights and liberties of their co-states will be ex- 
posed to no dangers by remaining embarked in a com- 
mon bottom with their own; that they will coneur with 
this commonwealth in considering the said acts as so pal- 
pably against the constitution as to amount to an undis- 
po declaration that that compact is not meant to 
the measure of the powers of the general government: 
but that it will proceed in the exercise over these states, of 











all powers whatsoever; that they will view this as Seizing 
the rights of the states, and consolidating them in t)° 
hands of the general government, with a power assumed * 
bind the states (not merely in the cases made federal, 

[casus federis|) but in all cases whatsoever, by lay, 
made, not with their consent, but by others against their 
consent; that this would be to surrender the form of " 
vernment we have chosen, and to live under one derivin 
its powers from its own will, and not from our authority. 
aud that the co-states recurring to their natural right, in 
cases not made federal, will concur in declaring these acts 
void and of no force, and will each take measures of jt, 
own for providing that neither these acts, nor any others 
of the general government, not plainly and intentiona}} 
authorised by the constitution, shall be exercised within 
their respective territories. 

9. desolved, That the said committee be authorised 
to communicate, by writing or personal conferences, 9 
any times or places whatever, with any person or per. 
sous who may be appointed by any one or more of the 
co-states to correspond or confer with them, and that 
they lay their proceedings before the next session of 4s- 
sembly. 

Richmond, March 21, 1832. 

I havecarefully compared this copy with the MSS. of 
these resolutions in the handwriting of Thomas Jefferson 
and find it a correct and full copy. ‘ 

TH. JEFFERSON RANDOLPH. 
PENNSYLVANIA LEGISLATURE. 
House of representatives, March, 1, 1809. 
Report on the Governor’s Message relative to the man- 
damus of the supreme court of the United States, in 
the case of Gideon Olmstead. 

‘Fhe committee to whom was referred the message of 
the governor of the 27th February—report, 

‘That the subject referred to them, has not failed to en- 
gage their most serious reflection. They have viewed 
it in every point of light in which it could be consider- 
ed. It is by no means a matter of indifference. In 
whatever way the legislature may decide, it will be in 
the highest degree important. We may purchase peace 
by a.surrender of right, or exhibit to the present times, 
and to late prosperity, an awful lesson in the conflicts to 
preserve it. It becomes a sacred duty we owe to our 
common country, to diseard pusillanimity on the one 
hand, and rashness on the other. In either ease we shall 
furnish materials for history; and future times must judge 
of our wisdom, or our weakness. Ancient history furnishes 
no parallel to the constitution of this united republic. 
And should this great experiment fail, vain may be every 
effort to establish rational liberty. ~The spirit of the 
times gives birth to jealousy of power; it is interwoven 
in our system, and is, perhaps, essential to perfeet free- 
dom and the rights of mankind. But this jealousy urged 
to the extreme, may eventually destroy even liberty it- 
self. As connected with the federal system, the state 
alg with their inherent rights, must, at every 

azard, be preserved entire; otherwise the general go- 
vernment may assume a character, never contemplated 
by its framers, which may change its whole nature.” 

The committee then proceed to give a detailed and 
minute account of all the facts and circumstances from 
the commencement of Olmstead’s case, until they come 
to the resolution of congress sustaining the jurisdiction 
of the United States admiralty court of appeals, upon 
which they make the following observations: 

‘But it had no effeet upon Pennsylvania, tenacions of 
her own rights resting upon her own laws, and under- 
standing, as well as any other state, the eactent of the 
power of congress, and the authority she had consented 
to vest in that body. Committees were appointed to con- 
fer with a committee of eongress, but every conference 
was ineffectual: and on the Stst January, 1780, by an 
unanimous voice of the general assembly, the follow- 
ing decisive instructions were transmitted to the Penn- 
sylvania delegation in congress: 

_“It is the proper business, and the strict right of je- 
ries to establish facts; yet the court of appeals took up- 
on them to violate this essential part of jury trial and 
to reduce in effect this mode of jurisprudence to the 
course of the civillaw; a proceeding to which the state 
of Pennsylvania cannot yield.” 
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«‘Althou h the committee, in common with every 
member of the hose reverence the constitution of the 
United States, and its lawful authorities, yet there isa 
respect due to the solemn and public acts, and to the 
honor and dignity of our own state, and the unvarying 
assertion of her right-for a period of thirty years. Your 
committee therefore offer the following resolutions: 

«Resolved by the senate and house of representatives 
of the commonwealth of Pennsylvania, Sc. That as a 
member of the federal unioa the legislature of Peunsyl- 
yania acknowledges the supremacy, and will cheerfully 
submit to the auihority of the general government, as fur 
as that authority is deleguted by the constitution of the 
United Siutes. But, whilst they yicld to this authority, 
when exercised WITHIN CONSTITUTIONAL LIMItTs, they 
trust they will not be considered as acting hostile to the 
general goverument, when AS GUARDIANS OF STATE 
RicHTs, they cannot PERMIT AN INFRINGEMENT OF THOSE 
picuts, by an unconstitutional exercise of power in the 
United Sta‘es couris. :, 

“ Resolved, That in a government like that of the Unit- 
ed States, where there are powers granted to the ge- 
neral government, and rights reserved to the states, it is 
impossible, from the imperfection of language, so to de- 
fine the limits of each, that difficulties should not some- 
times arise from a collision of powers; and it is to be la- 
mented that 29 provision is made in the constitation, for 
determining disputes between the general and stute go- 
vernments by an impartial tribunal, when such cases 
occur, 

‘* Resolved, That from the construction the United 
States courts give to their powers, the harmony of the 
states, if they resist encroachments on their rights, will 
frequently be interrupted: and 7f to prevent this evil, 
they should, on all occasions, yield io stretches of power, 
the reserved rights of the stutes will depend on the arbi- 
trary power of the couris. 

‘* Resolved, That, should the independence of the states, 
as secured by the constitution, be destroyed, the liberties 
of the people, in so extensive a country, cannot long sur- 
vive. To suffer the United States courts to decide on 
state rights, will, from a bias in favor of power, necessa- 
rily destroy the federal part of our government; and 
whenever the government of the United States becomes 
consolidated, we may learn, from the history of nations, 
what will be the eveut.” 

= 8B Bt 
MR. MADISON’S OPINIONS 

Of nullification, state rights, and federal powers. _ 

[Observing, of late, many references to two letters of 
Mr. Madison, explanatory of his views of nullification, 
ke. neither of which has been heretofore published by 
us, we have thought it would be agreeable to our readers, 
just now, to see them both in the Intelligencer, and we 
accordingly insert them below. The first was addressed 
to the Hon. Edward Everett, and was published origi- 
nally in the North American Review, of October, 1850; 
the other was addressed to C. J. Ingersoll, esq. and 
was published in the newspapers of the day.) 

Mr. Madison to Mr. E. Everett. 
** Montpelier, August, 1830, 

“Dear str: I have duly received your letter, in which 
you refer to the ‘nullifying doctrime,’ advoeated, as a 
constitutional right, by some of our distinguished fellow 
citizens; and to the proceedings of the Virginia legisla- 
ture in 798 and °99, as appealed to in behalf of that doc- 
trine; and you express a wish for my ideas on those sub- 
jects. 

“I am aware of the delicacy of the task in some re- 
spects, and the difficulty in every respect, of doing full 
justice to it. But having, in more than one instance, 
complied with a like request from other friendly quar- 
ters, I do not decline a sketch of the views which L have 
been led to take of the doctrine in question, as well as 
some others connected with them; and of the grounds 
from which it appears, that the proceedings of Virginia 
have been misconceived by those who have appealed to 
them. In order to understand the true character of the 
constitution of the United States, the error, not uncom- 
mon, must be avoided, of viewing it through the me- 
dium, either of a consolidated government, or of a con- 
federated government, whilst it is neither the one nor the 


the similitudes and analogies applicable to other systems 
of government, it must, more than any other, be its own 
interpreter, according to its text and the facts of the case. 
**From these it will be séen that the characteristic 
culiarities of the constitution are, 1, the mode of its for- 
mation; 2, the division of the supreme powers of govern- 
ment between the states in their united capacity, and the 
states in their individual capacities. 

“1. It was formed, not by the governments of the com- 
ponent states, as the federal government for which it was 
substituted was formed. Nor was it formed by a ma- 
jority of the people of the United States, as a single eom- 
munity, in the manner of a consolidated government, 

‘**It was formed by the states; that is, by the people in 
cach of the states, acting in their highest sovereign capa- 
city; and formed consequeutly by the same authority 
which formed the state constitutions. 

“Being thus derived from the same source as the cone 
stitutions of the states, it has, within each state, the same 
authority as the constitution of the state; and is as much 
a coustiution, in the strict sense of the term, within its 
preseribed sphere, as the constitutions of the states are, 
within their respective spheres: but with this obvious 
and essential difference, that being a compact among the 
states in their highest sovereign capacity, and constitut- 
ing the people thereof one people for certain purposes, 
it cannot be altered or annulled at the will of the states 
individually, as the constitution of a state may be at its 
individual will, = <——~ 

“2. And that it divides the supreme powers of govern- 
ment, between the government of the United States, and 
the government of the individual states, is stamped on 
the tace of the instrument; the powers of war and of 
taxation, of commerce and of treaties, and other enu- 
merated powers vested in the government of the United 
States, being of as high and sovereign a character, as any 
of the powers reserved to the state governments. 

“Nor is the government of the United States, ereated 
by the constitution, less a government in the strict sense 
of the term, within the sphere of its powers, than the 
governments created by the constitutions of the states 
ave, within their several spheres. It is like them or- 
ganized into legislative, executive, and judiciary de- 
partments. It operates, like them, directly on persons 
and things. And, like them, it has at command a physi- 
eal force for executing the powers committed to it. The 
concurrent operation in certain eases, is one of the fea- 
tures marking the pecniiarity of the system. 

‘‘Between these different constitutional governments, 
the one operating in all the states, the others operating 
separately in each, with the aggregate powers of govern- 
ment divided between them, it could not escape at- 
tention, that controversies would arise concerning the 
boundaries of jurisdiction; and that some provision ought 
to be made for such oceurrences. A political system 
that does not provide for a peaceable and authoritative 
termination of occurring controversies, would not be 
more than the shadow of a government; the object and 
end of a real government being, the substitution of law 
and order, for uncertainty, confusion, and violence. 

‘That, to have left a final decision, in such cases, to 
each of the states, then thirteen, and already twenty-four, 
could not fail to make the constitution and laws of the 
United States different in different states, was obvious; 
and not less obvious, that this diversity of independent 
decisions must altogether distraet the government of the 
union, and speedily put an end,to the union itself. An 
uniform authority of the laws, is in itself a vital princi- 
ple. Some of the most important laws could not be 
partially executed. They must be executed in all the 
states, or they could be duly executed in none. An 
impost, or an excise, for example, if not in foree in some 
states, would be defeated in others. It is well known 
that this was among the lessons of experience, which 
had a primary influence in bringing about the existin 
constitution. ~ A loss of its general authority woul 
moreover revive the exasperating questions between the 
states holding ports for foreign commerce, and the ad- 
joini.g states without them; to which are now added all 
the inland states, necessarily carrying on their foreign 
commerce through other states. 

<“T’o have made the decisions under the authority of the 











other; but a mixture of both. And having, in no model, 
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under the authority of the United States, would unavoid- 
ably produce collisions incompatible with the peace of 
society, and with that regular and efficient administra- 
tion, which is of the essence of free governments. 
Scenes could not be avoided, in which a ministerial 
officer of the United States, and the correspondent officer 
of an individual state, would have rencontres in executing 
conflicting decrees; the result of which would depend on 
the eomparative force of the local posses attending them; 
and that, a casualty depending on the political opinions 
and party feelings in different states. 

“To have referred every clashing decision, under the 
two authorities, for a final decision, to the states as par- 
ties to the constitution, would be attended with delays, 
with inconveniences, and with expenses, amounting to 
a prohibition of the expedient; not to mention its ten- 
dency to “eg the salutary veneration for a system re- 
quiring such frequent interpositions, nor the delicate 
questions which might present themselves as to the form 
of stating the appeal, and as to the quorum for decid- 
ing it. 

FL have trusted to negotiation for adjusting disputes 
between the government of the United States and the 
state governments, as between independent and separate 
sovereignties, would have lost sight altogether of a con- 
stitution and government for the union; and opened a 
direct road from a failure of that resort, to-the ultima 
ratio between nations wholly independent of and alien 
to each other. If the idea had its origin in the process 
of adjustment, between separate branches of the same 

overnment, the analogy entirely fails. In the case of 

isputes between independent parts of the same govern- 
ment, neither part being able to consummate its will, 
nor the government to proceed without a concurrence of 
the parts, necessity brings about an accommodation. In 
disputes between a state government, and the govern- 
ment of the United States, the case is practically, as well 
as theoretically, different; each party possessing all the 
departments of an organized government, legislative, ex- 
ecutive, and judiciary; and having each a physical force 
to support its pretensions. Although the issue of nego- 
tiation might sometimes avoid this extremity, how often 
would it happen among so many states, that an unaccom- 
modating spirit in some would render that resource un- 
availing’ A contrary supposition would not accord with 
a knowledge of human nature, or the evidence of our 
own — history. 

**The constitution, not relying on any of the preceding 
modifications, for its safe and successful operation, has 
expressly declared, on the one hand—1, ‘that the cov- 
stitution, and the laws made in pursuance thereof, and all 
treaties made under the authority of the United States, 
shall be the supreme law of the land; 2, that the judges 
of every state shall be bound thereby, any thing in the 
constitution and laws of any state to the contrary not- 
withstanding; 3, that the judicial power of the United 
States shall extend to all cases in law and equity arising 
under the constitution, the laws of the United States, and 
treaties made under their authority, &e.’ 

**On the other hand, as a security of the rights and 
powers of the states; in their individual capacities, against 
an undue preponderance of the powers granted to the 

vernment over them in their united capacity, the con- 
stitution has relied on—1, the responsibility of the sena- 
tors and representatives in the legislature of the United 
States to the legislatures and people of the states; 2, 
the responsibility of the president to the people of the 
United States; and 3, the liability of the executive and 
judicial functionaries of the United States, to impeach- 
ment by the representatives of the people of the states, 
in one branch of the legislature of the United States, 
and trial by the representatives of the states, in the 
other branch: the state functionaries, legislative, exeeu- 
tive, and judicial, being, at the same time, in their ap- 
pointment and responsibility, altogether independent of 
the —_— or authority of the United States. 

**How far this structure of the government of the Unit- 
ed States is adequate and safe for its objects, time alone 
can absolutely determine. Experience seems to have 
shewn, that, whatever may grow out of future stages of 
our national career, there is, as yet, a sufficient control, 


tion laws were passed in contravention to the opinion, 
and feelings of the community, the first elections that 
ensued put an end to them. And whatever may have been 
the character of other acts, in the judgment of many 
us, it is but true, that they have generally accorded wit, 
the views of a majority of the states and of the people 
At the present day, it seems well understood, that th. 
laws whivh have created most dissatisfaction, have had, 
like sanction without doors; and that, whether continued 
varied, or repealed, a like proof will be given of ty. 
sympathy and responsibility of the representative bod 
to the constituent body. Indeed, the great complain 
now is, against the results of this sympathy and respoy. 
sibility, in the legislative policy of the nation. 

“With respect to the judicial power of the United 
States, and the authority of the supreme court in relation 
to the boundary ef jurisdiction between the federal anq 
the state governmetits, I may be permitted to refer to the 
thirty-ninth number of the ‘federalist,’* for the light jn 
which the subject was regarded by its writer, at the pe- 
riod when the constitution was depending; and it is be. 
lieved, that the same was the prevailing view then taken 
of it, that the same view has continued to prevail, and 
that it does so at this time, notwithstanding the eminent 
oo to it. 

“But it is perfectly consistent with the concession of 
this power to the supreme court, in cases falling within 
the course of its functions, to maintain that the power 
has not always been rightly exercised. ‘To say nothing 
of the period, happily a short one, when judges in their 
seats did not abstain from intemperate and party ha- 
rangues, equally at variance with their duty and their 
dignity; there have been occasional decisions from the 
bench, which have incurred serious and extensive disap- 
probation. Still it would seem, that, with but few ex. 
ceptions, the course of the judiciary has been hitherto 
sustained by the predominant sense of the nation. 

‘Those who have denied or doubted the supremacy of 
the judicial power of the United States, and denounce at 
the same time a nullifying power in a state, seem not to 
have sufficiently adverted to the inefficiency of a supre- 
macy ina law of the land, without a supremacy in the 
exposition and execution of the law; nor to the destruc- 
tion of all equipoise between the federal government and 
the state governments, if, whilst the functionaries of the 
federal government are direetly or indirectly elected by 
and responsible to the states, and the functionaries of the 
states are in their appointment and responsibility wholly 
independent of the United States, no constitutional con- 
trol of any sort belonged to the United States over the 
states. Under such an organization, it is evident that it 
would be in the power of the states, individually, to pass 
unauthorised laws, and to carry them into complete effect, 
any thing in the constitution and laws of the United 
States to the contrary notwithstanding. This would be 
a nullifying power in its plenary character; and whether 
it had its final effect, through the legislative, executive, 
or judiciary organ of the state, would be equally fatal to 
the constituted relation between the two governments. 

‘‘Should the provisions of the constitution as here re- 
viewed, be found not to secure the government and 
rights of the states against usurpation and abuses on the 
part of the United States, the final resort, within the 
purview of the constitution, lies inan amendment of the 
constitution, accorcing to a process applicable by the 
States. 

‘And in the event of a failure of every constitutional 
resort, and an accumulation of usurpations and abuses, 





*No. 39. ‘It is true that in controversies, relating ‘0 
the boundary between the two jurisdictions, the tribunal 
which is ultimately to decide, 1s to be established under 
the general government. But this does not change the 
principle of the case. The decision is to be impartially 
made, according to the rules of the constitution; and all 
the usual and most effectual precautions are taken to se- 
cure this impartiality. Some such tribunal is clearly es 
sential to prevent an appeal to the sword, and a dissolu- 
tion of the compact; and that it ought to be established 
under the general, rather than under the local gover?- 
ments; or, to speak more properly, that it could be safe- 





in the popular will, over the executive and legislative 
departments of the government. When the alien and sedi- 


ly established under the first alone, is a position not 
likely to be combatted.” 
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rendering passive obedience and non-resistance a greater 
evil than resistance and revolution, there can remain but 
one resort, the last of all; an sppeal from the cancelled 
obligations of the constitutional compact, to the original 
rights, and the law of self-preservation. This is the ul- 
tima ratio under all governments, whether consolidated, 
confederated, or a compound of both; an:l it cannot be 
doubted, that a single member of the union, in the ex- 
tremity supposed, but in that only, would have a right, 
as an extra and ultra constitutional right, to make the 
appeal. 

‘This brings us to the expedient lately advanced, which 
claims for a single staté a right to appeal. against an ex- 
ercise of power by the government of the United States 
decided by the siate to be unconstitutional, to the parties 
to the constitutional compact; the decision of the state to 
have the effect of nullifying the act of the government of 
the United States, unless the decision of the state be re- 
versed by three-fourths of the parties. 

‘The distinguished names and high authorities which 
appear to have asserted and given a practical scope to 
this doctrine, entitle it toa respect which it might be dif- 
ficult otherwise to feel for it. 

‘If the doctrine were to be understood as requiring the 
three-fourths of the states to sustain, instead of that pro- 
portion to reverse the decision of the appealing state, the 
decision to be without effect during the appeal, it would 
be sufficient to remark, that this extra-constitutional 
course might well give way to that marked out by the 
constitution, which authorises two-thirds of the states to 
institute and three-fourths to effectuate an amendment of 
the constitution, establishing a permanent rule of the 
highest authority, in place of an irregular precedent of 
construction only. 

‘‘But it is understood that the nullifying doctrine im- 
ports that the decision of the state is to be presumed 
valid, and that it overrules the law of the United States, 
unless overruled by three-fourths of the states. 

“Can more be necessary to demonstrate the inadmissi- 
bility of such a doctrine, than that it puts it in the power 
of the smallest fraction over one-fourth of the United 
States, that is, of seven states out of twenty-four, to give 
the law and even the constitution to seventeen states, 
each of the seventeen having, as — to the constitu- 
tion, an equal right with each of the seven, to expound 
it, and to insist on the exposition? That the seven might, 
in particular instanees be right, and the seventeen wrong, 
is more than possible. But to establish a positive and 
permanent rule giving such a power, to such a minority, 
over such a majority, would overturn the first principle 
of free government, and in practice necessarily overturn 
the government itself. 

‘It is to be recollected that the constitution was pro- 
posed to the people of the states as a whole, and unani- 
mously adopted by the states as a whole, it being a part 
of the constitution that not less than three-fourths of the 
states should be competent to make any alteration in 
what had been unanimously agreed to. So great is the 
caution on this point, that in two cases where peculiar 
interests were at stake, a proportion even of three-fourths 
is distrusted, and ananimity required to make an altera- 
tion. 

‘‘When the constitution was adopted asa whole, it is 
certain that there were many parts, which, if separately 
proposed, would have been promptly rejected. It is far 
from impossible, that every part of a constitution might 
be rejected by a majority, and yet taken together as a 
whole be unanimously accepted. Free constitutions will 
rarely if ever be formed, without reciprocal concessions; 
without articles conditioned on and balancing each other. 
Is there a constitution of a single state out of the twenty- 
four that would bear the experiment of having its com- 
ponent parts submitted to the people and separately de- 
cided on? 

‘*What the fate of the constitution of the United States 
would be if a small proportion of the states could ex- 
punge parts of it particularly valued by a large majority, 
can have but one answer. 

“The difficulty is not removed by limiting the doctrine 
to eases of construction. How many cases of that sort, 
involving cardinal provisions of the constitution, have oc- 
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— to the privilege of a decision in the mode pro- 
rose | 

‘ **Is it certain that the principle of that mode would not 
reach further than is contemplated. If a single state can 
of right require three-fourths of its co-states to overrule 
its exposition of the constitution, because that proportion 
is authorised to amend it, would the plea be less plausi- 
ble that, as the constitution was unanimously established, 
it ought to be unanimously expounded? 

*“The reply to all such suggestions seems to be una- 
voidable and irresistable; that the constitution is a com- 
pact, that its text is to be expounded according to the 
provisions for expounding it—making a rk of the com- 
pact; and that none of the parties can rightfully renounce 
the expounding provision more than any other part. 
When such a right accrues, as may accrue, it must grow 
out of abuses of the compact releasing the sufferers from 
their fealty to it. 

**In favor of the nullifying claim for the states, indivi- 
dually, it appears, as you observe, that the proceedings 
of the legislature of Virginia, in 98 and 99, against the 
alien and sedition acts, are much dwelt upon. 

“It may often happen, as experience proves, that errone- 
ous constructions, not anticipated, may not be sufficiently 
guarded against, in the language used; and it is due to 
the distinguished individuals, who have misconeeived the 
intention of those proceedings, to suppose that the mean- 
ing of the legislature, though well comprehended at the 
time, may not now be obvious to those unacquainted with 
the contemporary indications and impressions. 


**But it is believed that by keeping in view the distine- 
tion between the governments of the states, and the states 
in the sense in which they are parties to the constitution; 
between the rights of the parties, in their concurrent and 
in their individual capacities; between the several modes 
and objects of interposition against the abuses of power, 
and especially between interpositions within the purview 
of the constitution, and interpositions appealing from the 
constitution to the rights of nature paramount to all con- 
stitutions; with an intention, always of explanatory use, 
to the views and arguments which were combatted, the 
resolutions of Virginia, as vindicated in the report on 
them, will be found entitled to an exposition, showing a 
consistency in their parts, and an inconsistency of the 
whole with the doctrine under consideration. 


*“That the legislature could not have intended to sane- 
tion such a doetrine, is to be inferred from the debates in 
the house of delegates, and from the address of the two 
houses to their constituents, on the subject of the resolu- 
tions. ‘The tenor of the debates, which were ably conduet- 
ed, and are understood to have been revised for the press 
hy most, if not all, of the speakers, discloses no reference 
whatever toa shane ont right in an_individual state to 
arrest by foree the operation of a law of the United 
States. Concert among the states for redress against the 
alien and sedition laws, as acts of usurped power, was a 
leading sentiment, and the attainment of a concert, the 
immediate object of the course adopted by the legisla- 
ture, which was that of inviting the other states ‘to concu™ 
in declaring the acts to be uneonstitutional, and to co- 
operate, by the necessary and proper measures, in main- 
taining unimpaired the authorities, rights, and liberties 
reserved to the states respectively, and to the people.”* 
That by the necessary and proper measures to be concur- 
rently and co-operatively taken, were meant measures 
known to the constitution, particularly the ordinary eon- 
trol of the people and legislatures of the states, over the 
government of the United States, cannot be doubted; and 
the interposition of this control, as the event showed, 
was equal to the occasion. 


“It is worthy of remark, and explanatory of the inten- 
tions of the legislature, that the words ‘not law, but ut- 
terly null, void, and of no foree or effect,’ which had 
followed, in one of the resolutions, the word ‘unconsti- 
tutional,’ were struck out by common consent. Though 
the words were in fact synonymous with ‘unconstitution- 
al,’ yet to guard against a misunderstanding of this 
phrase as more than declaratory of opinion, the word 
‘unconstitutional’ alone was retained, as not liable to 


that danger. 








curred? How many now exist? How many may hereafter 


spring up? How many might be ingeniously created, if 


* See the concluding resolution of 1798. 
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‘*The published address of the legislature to the people, 
their constituents, affords another conclusive evidence of 
its views. ‘The address warns them against the encroach- 
ing spirit_of the general government, argues the nucon- 
stitutionality of the alien and sedition acts, points to 
other instances in which the constitutional limits had 
been overleaped; dwells upon the dangerous mode of de- 
riving power by implication; and in general presses the 
necessity of watching over the consolidating tendency of 
federal policy. But nothing is said that can be under- 
stood to look to means of maintaining the rights of the 
states, beyond the regular ones, within the forms of th 
constitution. : 

“If any further lights on the subject could be needed, 
a very strong one is reflected in the answers to the reso- 
tions, by the states which protested against them, The 
main objection of these, beyond a few general complaints 
of the inflammatory tendency of the resolutions, was di- 
rected against the assumed authority of a state legislature 
to declare a law of the United States unconstitutional, 
which they pronounced an uanwarrantable interference 
with the exclusive jurisdiction of the supreme court of 
the United States. Had the resolutions been regarded as 
avowing and maintaining a right, in an individual state, 
to arrest by force the execution of a law of the United 
States, it must be presumed that it would have been a 
conspicuous object of their denunciation. 


**With cordial salutations, JAMES MADISON. 
Mr. E, Everetr.” 


Mr. Madison to Mr. Ingersoll. 
Montpelier, June 25, 1831. 

Dear Sin:—I have received your friendly letter of the 
18th instant. The few lines which answered your for- 
mer one, of the 21st of January last, were written in haste 
and in bad health: but they expressed, though without 
the attention in some respects due to the occasion, a dis- 
sent from the views of the president, as to a bank of the 
United States, and a substitute for it; to which I cannot 
but adhere. The objections to the latter have appeared 
to me to preponderate greatly over the advantages ex- 
pected from it, and the constitutionality of the former I 
still regard as sustained by the considerations to which I 
yielded in giving my assent to the existing bank. 

The charge of inconsistency between my objection to the 
eonstitutionality of such a bank in 1791, and my assent in 
1817, turns on the question, how far legislative prece- 
dents, expounding the constitution, ought to guide sue- 
eeceding legislatures, and to overrule individual opinions. 

Some obscurity has been thrown over the question, by 
confounding it with the respect due from one legislature 
to laws passed by preceding legislatures. But the two cases 
are essentially different. A constitution being derived 
from a superior authority, is to be expounded and obey- 
ed, not controlled or varied, by the subordinate authority 
of a legislature. A law, on the other hand, resting on no 
higher authority than that possessed by every suceessive 
legislature, its expediency as well as its meaning is with- 
in the scope of the latter. 

"Phe case in question has its true analogy in the obliga- 
tion arising from judicial expositions of the law on sue- 
ceeding judges; the constitution being a law to the legis- 
jator, as the law is a rule of decision to the judge. 

And why are judicial precedents, when formed on due 
discussion and consideration, and deliberately sanctioned 
by reviews and repetitions, regarded as of binding influ- 
ence, or rather of authoritative force, in settling the 
meaning ofa law? It must be answered, Ist. Because it 


tsareasonable and established axiom, that the good of 


society requires, that the rules of conduct of its members 
shonid be certain and known, which would not be the 
ease if any judge, disregarding the decisions of his pre- 
decessors, should vary the rule of law according to his 
individual interpretation of it. Misera est servitus ubi 
jus est aut vaguin aut ineognitum. 2d. Because an expo- 


sition of the law, publicly made, and repeatedly confirmed 


by the constituted authority, carries with it by fair infer- 
ence the sanction of those who, having made the law 
through their legislative organ, appear, under such cir- 
cumstances, to have determined its meaning through their 
judiciary organ. 

Can it be of less consequence that the meaning of a 
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meaning of a law should be so? Can, indeed, a law be 
fixed in its meaning and operation, unless the coustity. 
tion be so? On the coutrary, if a particular legislature 
differing in the construction of the constitution from . 
series of preeeding constructions, proceed to act on that 
difference, they not only introduce uncertainty and jy. 
stability in the constitution, but in the laws themselves. 
inasmuch as all laws preceding the new construction and 
inconsistent with it are not only annulled for the future 
but virtually pronounced nullities from the beginning, 
But it is said that the legislator, having sworn to SUp- 
port the constitution, must supportit in his own construe. 
tion of it, however different from that put on it by his 
predecessors, or whatever be the consequences of the 
construction. And is not the judge under the same oath 
to support the law? yet has itever been supposed that he 
was required, or at liberty to disregard all precedents, 
however solemnly repeated and regularly observed; and, 
by giving effect to his own abstract and individual opi- 
nious, to disturb the established course of practice in the 
business of the coiummunity? Has the wisest and most 
conscientious judge ever scrupled to acquiesce in deci- 
sions in which he has been overruled by the mature 
opinions of the majority of his colleagues, and subse- 
quently to conform himself thereto, as to authoritative 
expositions of the law? And is it not reasonable that the 
same view of the official oath should be taken by a le- 
gislator, acting under the constitution, which is his guide 
us is taken by a judge, acting under the law, which is 
his? 
There is in fact, and in common understanding, a neces- 
sity of regarding a course of practice, as above charac- 
terised, in the light of a legal rule of interpreting a law: 
and there is a like neeessity of considering it a constitu 
tional rule of interpreting a constitution. 


That there may be extraordinary and peculiar circum- 
stances controlling the rule in both cases, may be adinit- 
ted: but with such exceptions, the rule will force itself 
upon the practical judgment of the most ardent theorist. 
He will find it impossible to adhere to, and act officially 
upon, his solitary opinions as to the meaning of the law 
or constitution, in opposition to a construction reduced 
to practice, during a reasonable period of time: move 
especially where no prospect existed of a change of con- 
struction by the public or its agents. And if a reasona- 
ble period of time, marked with the usual sanctions, 
would not bar the individual prerogative, there could be 
no limitation to its exercise, although the danger of error 
must increase with the increasing oblivion of explanato- 
ry circumstances, and with the continual changes of the 
import of words and phrases. 

Let it then be left to the decision of every intelligent 
and candid judge, which, on the whole, is most to be 
relied on for the true and safe construction of a constitu 
tion—that which has the uniform sanetion of successive 
legislative bodies through a period of years, and under 
the varied ascendency of parties; or that which depends 
upon the opinions of every new legislature, heated as it 
may be by the spirit of party, eager in the pursnit of 
some favorite object, or led astray by the eloquence and 
address of popular statesmen, themselves, perhaps, under 
the influence of the same misleading causes. 


It was in couformity with the view here taken of the 
respeet due to deliberate and reiterated precedents, that 
the bank of the United States; though on the original 
question held to be unconstitutional, received the exceu- 
tive signature in the year 1817. The act originally es- 
tablishing a bank had undergone ample diseussions in its 
passage through the several branches of the government. 
It had been carried into execution throughout a period of 
twenty years, with annual legislative recognitions; in one 
instance, indeed, with a positive ramification of it into a 
new state; and with the entire acquiescence of all the 
local authorities, as well as of the nation at large, to all 
of which may be added, a decreasing prospect of any 
change in the public opinion adverse to the constitution- 
ality of such an institution. A veto from the executive 
under these cireumstances, with an admission of the ex- 
pediency and almost necessity of the measure, would 
have been a defiance of all the obligations derived from 
a course of precedents amounting to the requisite ev! 





constitution should be fixed and known, than that the 


dence of the national judgment and intention. 
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It has been contended that the authority of precedents 
was in that case invalidated by the consideration, that 
they proved only a respect for the stipulated duration of 
the bauk, with a toleration of it until the law should ex- 

ire, and by the casting vote given In the senate by the 
vice president in the year 1811, against a bill for estab- 
lishing a national bank, the vote being expressly given 
oa the ground of unconstiiutionality. But if the law it- 
self was unconstitutional, the stipulation was void, end 
could not be constitutionally fulfilled or tolerated. And 
as to the negative of the Senate by the casting vote of ihe 
presiding officer, it is a fact well understood at the time, 
that it resulted not from an equality of opinions in that 
assembly on the power of congress to establish a bank, 
but froma junction of those who admitted the power but 
disapproved the pian, with those who denied the power. 
On a simple question of constitutionality there was a de- 
cided majority in favor of it. JAMES MADISON. 

Mr. JNGERSOLL. 


COMMON DEFENCE AND GENERAL WEL- 
FARE. 
[From the Richmond Enquirer. | 
“To pay the debts of the United States was the first 
of the objcets tor which, by the constitution of the United 
States, the power to lay and collect taxes, duties, im- 
posts, and excises, was conferred — congress—to pro- 
vide for the common defence and general welfare was 
the second object: and these expressions, broad and com- 
wehensive in their import, far from being without mean- 
ing in the intention of the founders of the constitution, 
embraced the great purposes for which the constitution 
itself was formed. ‘They are introduced in that solemn 
preamble, by which the whole people of the United 
States, speaking in the first person, ‘*We the people of 
the United States” announce the great purpose for which 
they do ordain and establish this constitution; they are 
emphatically repeated in the eighth section of the first 
article, containing the grants to congress of power; and 
they are not only grants of power, but trusts to be exe- 
cuted—duties to be discharged for the common defence 
and general welfure of the union.” 
[ Mr. Adams’ report on manufactures. 
We have this morning a very important letter of Mr. 
Madison to lay before our readers. The history of it is 
soon told. Some time in the course of the year 1830, 
Mr. Stevenson, the speaker of the house of representa- 
tives, being on a visit to Mr. Madison, some conversa- 
tion took place on the general phrases in the constitution, 
‘the common defence and general welfare.”? Mr. M. 
shed so much light, and produced so many new facts, 
upon the subject, that Mr. g' subsequently determined to 
write him, and to obtain his views, for the purpose of 
laying them before the public. Mr. Madison, complied 
—but the letter has never yet been published. As soon, 
however, as we had read Mr. Adams’ late report, to the 
house of representatives, we thought the time had come, 
when Mr. M’s. letter should be ealled forth. A case 
had occurred, which would justify its publication. It 
was the dignus vindice nodus. 
Montpelier, Nov. 27, 1830. 
Dear sin: I have received your friendly favor on the 
2th inst. in which you refer to a conversation when I 
had lately the pleasure of a visit from you, in which you 
mentioned your belief that the terms ‘*common defence 
and general welfare,” in the 8th section of the first arti- 
cle of the constitution of the United States, were still re- 
garded by some as conveying to congress a substantive 
and indefinitive power; and in which [communicated my 
views of the introduction and occasion of the terms, as 
precluding that comment on them; and you expressed a 
wish that | would repeat those views in the answer to 
your Jetter, ~° 
However disinclined to the discussion of such topics 
ata time when it is so difficult to separate in the minds 
of many, questions purely constitutional from the party 
polemics of the day, I yield to the precedents which you 
think I have imposed on myself, and to the consideration 
that without relying on my personal recollection, which 
your partiality overvalues, I shall derive my construction 
of the passage in question, from sourees of information 


impowtance of the subject, and are disposed to. give it a 

patient examination. 

In tracing the history and determining the import of 
the terms ‘*common defence and general welfare,” as 

found in the text of the constitution, the following lights 

are furnished by the priuted journal of the convention 

which formed it. 

The terms appear in the general propositions offered 

May 29th as a basis for the incipient deliberations; the 

first of which ‘‘resolved that the articles of the eonfede- 

ration ought to be so corrected and enlarged as to accom- 

plish the ohjcets proposed by their institution, namely: 

common defence, security of liberty and general wel- 
fare.” On the day following, the proposition was ex- 

changed for ‘resolved that an union of the states merely 

federal will not accomplish the objects proposed by the 
articles of confederation, namely: common defence, secu- 
rity of liberty and general welfare. ”’ 

The inference from the use here made of the terms, 

and from the proceedings on the subsequent proposition 
is, although common defence and general welfare were 
objects of the confederation, they. were limited objects, 
which ought to be enlarged by an enlargement of the 
particular powers to which they were limited, and ac- 
eomplished by a change in the structure of the union, 
from a form merely federal to one partly national; and 
as these terms are prefixed in the like relation to the se- 
veral legislative powers in the new charter, as they were 
in the old, they must be understood to be under like 
limitations in the new as in the old. 

In the course of the proceedings between the 30th of 
May and the 6th of August, the terms ‘‘common defence 
and general welfare,” as well as other equivalent terms, 
must have been dropped; for they do not appear in the 
draft for a constitution reported on the day, by a com- 
mittee appointed to prepare one in detail; the clause in 
which those terms were afterwards inserted, being in the 
draft simply ‘‘the legislature of the United States shall 
have power to lay and collect taxes, duties, imposts and 
excises. ”’ 

The manner in which the terms became translated 
from the old, into the new system of government, is ex- 
plained by a course somewhat adveutitiously given to 
the proceedings of the convention. 

On the 18th of August, among other propositions re- 
ferred to the committee which had reported the draft, 
was one ‘‘to secure the payment of the public debt,” and 

On the same day, was appointed a committee of eleven 
members, (one from each state) ‘‘to consider the neces- 
sity and expediency of the debis of the several states, 
being assumed by the United States,” 

On the 2ist of August this last committee reported a 
clause in the words following : ‘“Che legislature of the 
United States shall have power to fulfil the engagements, 
which have been entered into by congress, and to dis- 
charge as well the debts of the United States, as the debts 
incurred by the several states, during the late war, for 
the common defence and general welfure;” conformin 
herein to the 8th of the artitles of the confederation, the 
language of which is that ‘‘all charges of war and all 
other expenses that shall be incurred for the common 
defence and general welfare, and allowed by the United 
States in congress assembled, shall be defrayed out of a 
common treasury,” &e. 

On the 22d of August, the committee of five reported 
among other additions to the clause giving power ‘to lay 
and collect taxes, imposts and excises,” a clause in the 
words following: ‘‘for payment of the debts and necessary 
expenses,” with a proviso qualifying the duration of the 
revenue laws. 

This report being taken up, it was moved, as an 
amendment, that the clause should read ‘the legisla- 
ture sha/l fulfil the engagements and discharge the debts 
of the United States.” 

It was then moved to strike out ‘*discharge the debts,” 
and insert ‘‘liquidate the claims,” which being rejected, 
the amendment was agreed to as proposed, viz: ‘‘the le- 
gislatnre shail fulfil the engagements and discharge the 
debts of the United States.” 

On the 25d of August the clause was made toread **the 
legislature shall fulfil the engagements and discharge the 





and evidence known of accessible to all, who feel the 


debts of the United States, and shall have the power to 
lay and collect taxes; duties, imposts and exeises;” the 
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two powers relating to taxes and debts being merely 
transposed. 

On the 25th of August, the clause was again altered so 
as to read ‘‘all debts contracted and engagements entered 
into by or under the authority of congress [the revolu- 
ti meress) shall be as valid under the constitution 
as under the confederation.” 


This amendment was followed by a proposition, refer- 
pe the powers to lay and collect taxes, &e. and to 
discharge the debts, [o/d debts,} to acd ‘‘for payment of 
said debts, and for defraying the expenses that shall be 
incurred for the common defence and general welfare.” 
The proposition was disagreed to, one state only voting 
for it. 

Setember 4.—The committee of eleven reported the 
following modification—‘‘the legislature shall have power 
to lay and collect taxes, duties, imposts and excises, to 

y the debts and provide for the common defence and 
general welfare;” thus retaining the terms of the articles 
of confederation, and covering by the general term ‘‘debts”’ 
those of the old congress, 


A special provision in this mode could not have been 
necessary for the debts of the new congress: for a power 
to provide money, and a power to perform certain acts of 
which money is the ordinary and appropriate means, 
must of course, carry with them, a power to pay the ex- 

se of performing the acts. Nor was any special pro- 
vision for debts proposed till the case of the revolutiona- 
debts was brought into view; and it is a fair presump- 
tion, from the course of the varied propositions which 
have been noticed, that but for the old debts, and their 
association with the terms ‘‘common defence and general 
welfare,” the clause would have remained as reported in 
the first draft: of a constitution, expressing generally ‘‘a 
power in congress to lay and collect taxes, duties, im- 
posts, and excises;” without any addition of the phrase 
**to provide for the common defence and general wel- 
fare.”? With this addition, indeed, the language of the 
clause being in conformity with that of the clause in the 
articles of confederation, it would be qualified, as in 
those articles, by the specification of powers subjoined to 
it. But there is sufficient reason to suppose that the 
terms in question would not have been introduced but for 
the introduction of the old debts, with which they hap- 
ned to stand in a familiar though inoperative relation. 
“hus introduced, however, they passed undisturbed 
through the subsequent stages of the constitution. 

If it be asked why the terms ‘‘common defence and 
general welfare,” if not meant to convey the comprehen- 
sive power which, taken literally, they express, were not 
qualified and explained by some reference to the particu- 
lar power subjoined, the answer is at hand, that although 
it might easily have been done, and experience shows it 
might be well if it had been done, yet the omission Is ae- 
counted for by an inattention to the phraseology, occa- 
sioned, doubtless, by its identity with the harmless cha- 
racter attached to it in the instrument from which it was 
borrowed. 


But may it not be asked with infinitely more propriety, 
and without the possibility of a satisfactory answer, why, 
‘if the terms were meant to embrace not only all the 

wers particularly expressed, but the indefinite power 
which has been claimed under them, the intention was 
not so declared; why on that supposition so much eriti- 
cal labor was employed in enumeratiag the particular 
powers and in defining and limiting their extent? 

The variations and vicissitudes in the modification of 
the clause in which the terms ‘‘common defence and ge- 


neral welfare” appear, are remarkable; and to be no|’ 


otherwise explained than by differences of opinion con- 
cerning the necessity of the form of a constitutional pro- 
vision for the debts of the revolution; some of the mem- 
bers apprehending improper claims for losses by depre- 
ciated bills of credit; others an evasion of proper claims 
if not positively brought within the authorised functions 
of the new government; and others again considering the 

st debts of the United States as sufficiently secured by the 
principle that no change in the government could change 
the obligations of the nation. Besides the indications in 
the journal, the history of the period sanctions this ex- 


planation. 
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But, it is to be emphatically remarked, that in the 
multitude of motions, propositions and amendme 
there is not a single one having reference to the terms 
“common defence and general welfare,” unless we were 
so to understand the proposition containing them, made 
on August 25th, which was disagreed to by all the states 
except one. 

The obvious conclusion to which we are brought js 
that these terms copied from the articles of confederation’ 
were regarded in the new, as in the old instrument 
merely as general terms, explained and limited by the 
subjoined specifications, and therefore requiring no er}- 
tical attention or studied precaution. 

If the practice of the revolutionary congress be pleaded 
in Opposition to this view of the case, the plea is met hy 
the notoriety that on several accounts the practice of that 
body is not the expositor of the ‘‘articles of confeders- 
tion.” These articles were not in force till they were 
finally ratified by Maryland in 1781. Prior to that event 
the power of congress was measured by the exigencies of 
the war, and derived its sanction from the acquiescence 
of the states. After that event, habit, and a continued 
expediency, amounting often to a real or apparent neces. 
sity, prolonged the exercise of an undefined authority, 
which was the more readily overlooked, as the members 
of the body held their seats during pleasure, as its acts, 
particularly after the failure of the bills of credit, de- 
pended for their efficacy on the will of the states; as its 
general impotency became manifest. Examples of de- 
parture from the prescribed rule, are too well known to 
require proof. The case of the old bank of North Ame- 
rica might be cited as a memorable one. The ineorpo- 
rating ordinance grew out of the inferred necessity of 
such an institution to carry on the war by aiding the 
finances which were starving under the neglect or ina- 
bility of the states to furnish their assessed quotas. Con- 
gress was at the time so much aware of the deficient au- 
thority, that they recommended it to the state legislatures 
to pass laws giving due effect to the ordinanee, which was 
done by Pennsylvania and several other states. 

Mr. Wilson, justly distinguished for his intellectual 
powers, being deeply impressed with the importance of 
a bank at such a crisis, published a small pamphlet, en- 
titled ‘‘considerations on the bank of North America,” 
in which he endeavored to derive the power from the 
nature of the union, in whieh the colonies were declared 
and became independent states; and also from the tenor 
of the ‘‘articles of confederation” themselves. But what 
is particularly worthy of notice, is, that with all his anxi- 
ous search in those articles for such a power, he never 
glanced at the terms ‘‘common defence and general wel- 
fare,”? as a source of it. He rather chose to rest the 
claim on a recital in the text, ‘‘that for the more conve- 
nient management of the genera/ interests of the United 
States, delegates shall be annually appointed to meet in 
congress,” which he said implied that the United States 
had general rights, general powers, and general obliga- 
tions, not derived from any particular state, nor from al! 
the particular states, taken separately, but “resulting 
from the wnion of the whole;” these general powers, not 
being controlled by the article declaring that each state 
retained al/ powers not granted by the articles, because 
**the individual states never possessed and could not re- 
tain a general power over the others.” 

The authority and argument here resorted to, if prov- 
ing the ingenuity and patriotic anxiety of the author, on 
one hand, shew sufficiently on the other that the terms 
‘common defence and general welfare,” could not, ac- 
cording to the known aeceptation of them, avail his ob- 
ject. 

That the terms in question were not suspected in the 
convention which formed the constitution, of any such 
meaning as has been constructively applied to them, may 
he pronounced with entire confidence. For it exceeds 
the possibility of belief, that the known advocates in the 


nts, 


convention for a jealous grant and cautious definition of 


federal powers, should have silently permitted the in- 
troduction of words or phrases, in a sense rendering 
fruitless the restrictions and definitions elaborated by 
them. 

Consider for a moment the immeasurable difference 
between the constitution, limited in its powers to the 
enumerated objects; and expanded as it would be by the 
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import claimed for the phraseology in question. The 
difference is equivalent to two constitutions, of charac- 
ters essentially contrasted with each other; the one pos- 
sessing powers confined to certain specified cases; the 
other extended to all cases whatsoever. For what is the 
case that would not be embraced by a general power to 
raise money, a power to provide for the general welfare, 
and a power to pass all laws necessary and proper to 
carry these powers into execution; all such provisions 
and laws superseding at the same time, all local laws and 
constitutions at variance with them? Can less be said 
with the evidence before us, furnished by the journal of 
the convention itself, than that it is impossible that such 
a constitution as the latter, would have been recommend- 
ed to the states by all the members of that body whose 
names were subscribed to the instrument? 

Passing from this view of the sense in which the terms, 
common defence and general welfare, were used by the 
framers of the constitution, let us look for that in which 
they must have been understood by the conventions, or 
rather by the people, who, through the conventions, ac- 
cepted and ratified it. And here the evidence is, if pos- 
sible, still more irresistible, that the terms could not 
have been regarded as giving a scope to federal legisla- 
tion, infinitely more objectionable, than any of the speci- 
fied powers which produced such strenuous opposition, 
and calls for amendments which might be safeguards 
against the dangers apprehended from them. 

Without recurring to the published debates of those 
conventions, which, as far as they can be relied on for 
accuracy, would, it is believed, not impair the evidence 
furnished by their recorded proceedings, it will suffice to 
consult the lists of amendments proposed by such of the 
conventions as considered the powers granted to the go- 
yernment too extensive, or not safely defined. 

Besides the restrictive and explanatory amendments to 
the text of the constitution, it may be observed, that a 
long list was premised under the name and in the nature 
of *‘declarations of rights;” all of them indicating a jea- 
lousy of the federal powers, and an anxiety to multiply 
securities against a constructive enlargement of them.— 
But the appeal is more particularly made to the number 
and nature of the amendments, proposed to be made 
specific and integral parts of the constitutional text. 

No less than seven states, it appears, concurred in add- 
ing to their ratifications, a series of amendments, which 
they deemed requisite. Of these amendments, nine were 
proposed by the convention of Massachusetts; five by 
that of South Carolina; twelve by that of New Hamp- 
shire; twenty by that of Virginia; thirty-three by that of 
New York; twenty-six by that of North Carolina; twenty- 
one by that of Rhode Island. 

Here are a majority of the states, proposing amend- 
ments, in one instance thirty-three by a single state; all 
of them intended to circumsecribe the power granted to 
the general government, by explanations, restrictions, or 
prohibitions, without including a single proposition from 
a single state referring to the terms, common defence 
and general welfare; which if understood to convey the 
asserted power, could not have failed to be the power 
most strenuously aimed at, because evidently more alarm- 
ing in its range, than all the powers objected to put to- 
gether. And that the terms should have passed, alto- 
gether unnoticed by the many eyes which saw danger in 
terms and phrases employed in some of the most minute 
and limited of the enumerated powers, must be regarded 
as a demonstration, that it was taken for granted, that 
the terms were harmless, because explained and limited, 
as in the “‘articles of confederation,” by the enumerated 
powers which followed them. 

A like demonstration, that these terms were not under- 
stood in any sense that could invest congress with powers 
not otherwise bestowed by the constitutional charter, 
may be found in what passed in the first session of the 

rst congress when the subject of amendments was taken 
up, with the conciliatory view of freeing the constitution 
from objections, which had been made to the extent of 
its powers, or to the unguarded terms‘employed in de- 
scribing them. Not only were the terms ‘‘common de- 
fenee and general welfare,” unnoticed in the long list of 
amendments brought forward in the outset; but the jour- 
nals of congress shew that in the progress of the discus- 
‘tons, not a single proposition was made in eitherbranch 








of the legislature, which referred to the phrase as ad- 
mitting a constructive enlargement of the granted powers, 
rand requiring an amendment guarding against it. Such 
a forbearance and silence on such an occasion, and among 
so many members who belonged to the part of the na- 
tion which called for comape? and restrictive amend- 
ments, and who had been elected as known advocates for 
them, cannot be accounted for, without supposing that 
the terms ‘‘common defence and general welfare,” were 
not at that time deemed susceptible of any such construc- 
tion as has since been applied to them. 

It may be thought perhaps, due to the subject, to ad- 
vert to a letter of October 5th, 1787, to Samuel Adams, 
and another of October 16th, of the same year, to the 
vernor of Virginia, from R. H. Lee, in both which, it is 
seen that the terms had attracted his notice, and were 
apprehended by him ‘‘to submit to congress every obj 
of hana legislation.” But it is axtiontiell wade of 
remark, that although a member of the senate of the U. 
States, when amendments to the constitution were before 
that house, and sundry additions and alterations were 
there made to the list sent from the other, no notice was 
taken of those terms, as pregnant with danger. It must 
be inferred the opinion formed by the distinguished mem- 
ber, at the first view of the constitution, and before it 
had been fully discussed and elucidated, had been changed 
into a conviction that the terms did not fairly admit the 
construction he had originally put on them; and there- 
fore needed no explanatory precaution against it, 

I close these remarks, which I fear may. be found 
tedious, with assurances of my great esteem and best re- 
gards. JAMES MADISON, 

Mr. STEVENSON. , 

= @ PO Bc 
MR. MADISON TO MR. LIVINGSTON. 


The Washington Globe furnishes the following ex- 
tracts: 

A paragraph is going the rounds of the nullifying pa- 
pers, by which it is asserted that Mr. Madison had ex- 
pressed his disapprobation of the doctrines contained in 
the president’s proclamation. We have no means of 
knowing what opinions that venerable patriot has express- 
ed on the subject; whatever those opinions may be, they 
are entitled to the highest respeet. His memory, judg- 
ment, and reasoning faculties are unimpaired, and his 
love of country is as ardeut as in the brightest days of 
his life. We repeat that we are not acquainted with the 
judgment he may have passed on the proclamation: but 
from the opinions he has given on the most important 
doctrine in it, we are led entirely to disbelieve the asser- 
tion contained in the paragraph to which we allude. 

His letter to Mr. Everett, lately republished contains 
a triumphant refutation of the nullifying dogmas which 
were attempted to be deduced from his resolutions of 798. 
The following extract from a letter written nearly three 
years since, taken in connexion with the speech to which 
it alludes, we think goes further: 

[ Copy of a letter to Mr. Livingston. | 
Montpelier, May 8, 1830. 

You have succeeded better in your interpretation of the 
Virginia proceedings in ’98—’99, than those who have 
seen in taem a coincidence with the nullifying doctrine 
so called. ‘This doctrine, new to me as it was to you, 
derives no support from the best cotemporary elucida- 
tions of those proceedings—the debates on the resolutions 
—ithe address of the legislature to its constituents, and 
the scope of the objections made by the legislatares of 
other states, whose concurrence was invited and refused. 

The error in the late comments on the Virginian pro- 
ceedings has arisen from a failure to distinguish between 
what is declaratory of opinion, and what is ipso facto exe- 
cutory; between the rights of the parties and of a single 
party; and between resorts within the purview of the con- 
stitution, and the ultima ratio which appeals from a con- 
stitution cancelled by its abuses, to criginal rights, para- 
mount to all constitutions. 


(Signed) JAMES MADISON, 


Nothing can be more beautifully concise and conclusive 
than these few lines. ‘They contain almost in the com- 


pass of a maxim the true republican doctrine and the 





reason why it has been misunderstood. 
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_ We have not room for the speech of Mr. Livingston, 
but give the following extract from it in which he sums 
up ils argument aod pronounces his ‘deliberate 4 Oe 
of the nature and consequences of the construction hither- 
to given of the federal compact, and the obligations and 
rights of the states under it;”” which he deems ‘‘erroneous 
and in the highest degree dangerous to the union:” 

I think that the constitutional result of a compact en- 
tered into by the several states by which they surrender- 
ed a part of their sovereignty to the union, and vested the 
part so surrendered in a general government. ' 

That this government is partly popular, acting direct- 
ly on the citizens of the several states; partly federative, 
depending for its existence and action on the several 
states. 

That by the institution of this government, the states 
have unequivocally surrendered every constitutional right 
of impeding or resisting the execution of any decree or 
judgment of the supreme court in any case of law or 
equity between persons or on matters of whom or on 
wh 1, that court has jurisdiction, even if such a deeree 
or judgment should in the opinion of the states, be un- 
constitutional. 

That, in cases in which a law of the United States may 
infringe the constitutional right of a state, but which, in 
its operation, cannot be brought before the supreme 
court under the terms of the jurisdiction expressly given 
to it over particular persons or matters, that court is not 
created the umpire between a state that may deem itself 
aggrieved and the general government. 

Phat among the attributes of sovereignty retained by 
the states, is that of watching over the operations of the 

eneral government, and protecting its citizens against 
their unconstitutional abuse; and that this can be legally 
done— : rif 

First, in the case of an act in the opinion of the state 
palpably unconstitutional, but affirmed in the supreme 
court in the legal exercise of its functions; 

By remonstrating against it to congress; 

By an address to the people in their elective functions 
to change or instruct their representatives; — 

By a similar address to the other states, in which they 
will have a right to declare that they consider the act as 
unconstitutional and therefore void; sion va 

By proposing amendments to the constitution in the 
manner pointed out by that instrument; ; 

And finally, if the act be intolerably oppressive, and 
they find the general government persevere in enforeing 
it, by a resort to the natural right which every people 
have to resist extreme oppression. : aS 

Secondly, if the act be one of those few which, in its 
operation, cannot be submitted to the supreme court, and 
be one that will, in the opinion of the state, justify the 
risk of a withdrawal from the union, that this last ex- 
treme remedy may at once be resorted to. 

That the right of resistance to the operation of an act of 
congress, in the extreme cases above alluded to, is not a 
right derived from the constitution, but can be justified 
only on the supposition that the constitution has been 
broken, and the state absolved from its obligation; and 
that, whenever resorted to, it must be at the risk of all 
the penalties attached to an unsuccessful resistance es- 
tablished autherity. 

That the alleged right of a state to puta veto on the 
execution ofa law of the United States, which such State 
may declare to be unconstitutional, attended (ss, if it ex- 
ist, it must be) with a correlative obligation on the partof 
the general government, to refrain from executing it; 
and the*further alleged obligation on the part of that 
government, to submit the question to the states, by pro- 
posing amendments, are not given by the constitution, 
nor do they grow out of any of the reserved powers. 

That the exercise of the powers last mentioned, would 
introduce a feature in our government, not expressed in 
the constitution, not implied from any right of sovereign- 
ty reserved to the states; not suspected to exist by the 
friends or enemies of the constitution, when it was fram- 
ed or adopted; not warranted by practice or contempo- 
raneous exposition, nor implic (l by the true construction of 
the Virginia resolutions in 98. 

That the introduction of this feature in our government 
would totally change its nature, make it inefficient, invite 
to dissension, and end, at no distant period, in separation, 





and that, if it had been proposed in the form of an expli- 
cit provision in the constitution, it would have been 
unanimously rejected, both in the convention which fram. 
ed that instrument, and in those which adopted it. 

‘That the theory of the federal government, being the 
result of the general will of the people of the United 
States in their aggregate capacity, and founded, in no de. 
gree, on compact between the states, would tend to the 


most disastrous practical results; that it would place 


three-fourths of the states at the me rey of one-fourth, and 


lead inevitably to a consolidated government, and, final- 
ly to monarchy, if the doctrine were generally admitied: 
aud if partially so, and opposed, to civil dissension. 
a EF B10 
THF OLMSTEAD AFFAITR. 
Mr. Madison to Mr. Snyder, dated Washington, April 
13th, 1809. 

Sir,—I have received your letter of the 6th instant, ac- 
companied by certain acts of the legislature of Penusyl- 
vania, which will be laid before congress according to 
the desire expressed. 

Considering our respective relations to the subject of 
these communications, it would be unnecessary, if not im- 
proper, to enter into any examination of the questions 
connected with it. Itis sufficient in the actual posture of 
the case to remark, that the executive of the United 
States is not only unauthorised to prevent the execution 
of a decree, sanctioned by the supreme court of the Unit- 
ed States, but is expressly enjoined by statute to carry 
into effect any such deeree, where opposition may be 
made to it. 

It is a propitious cireumstanee, therefore, that whilst 
no legal discretion lies with the exeeutive of the United 
States to decline steps which might lead to a very pain- 
ful issue, a provisiou has been made by the legislative act 
transmitted by you, adequate to a removal of the existing 
difficulty; and feel great pleasure in assuring myself that 
the authority which it gives will be exercised in a spirit 
corresponding with the patriotic character of the state 
over which you preside. 

Be pleased, sir, to accept assurances of my respectful 
consideration, 

(Signed) 
His excellency gov. Snyder. 
= OD Bees. — 
LETTERS OF MR. MADISON. 
From the National Intelligencer, Dec. 23, 1828. 

The history of the two letters which we are about to 
publish is briefly as follows: 

These letters were not originally written for the press, 
but are now authorised to be published, on the earnest 
representations of some of the friends of Mr. Madison, 
to whom the publication appeared to be of great interest, 
aud of deep importance to the nation. 

In the present state of our country, these papers cannot 
but be highly acceptable to the public. The opinions of 
the distinguished author, one of the framers of the con- 
stitution, if not the father of it, cannot but earry with 
them great weight. They are of greater authority, from 
his having been appealed to hy those who sustain doc- 
trines Opposite to those which he avows and defends. 
He stands, in this respect, as the arbiter between contend- 
ing parties; and it is hoped that hislucid expositions will 
go far to convince many who have heretofore seriously 
questioned the power of congress which he maintains. 

In the calm philosophy of his retirement from the tur- 
moil of the world, the judgment which he has deliberate- 
ly formed, and now argumentatively sustains, cannot be 
suspected of being influcneed by any political bias or ca- 
sual excitement. His is the wisdom of. age—the fruit of 
experience, plucked from the tree of knowledge. 

LETTER I. 
Montpelier, Sept. 18, 1828. 

Dian str—Your late letter reminds me of our conver- 
sation on the constitationality of the power in congress to 
impose a tariff for the encouragement of manufactures; 
and of my promise to sketeh the grounds of the confident 
opinion | had expressed, that it was among the powers 
vested in that body. TI had not forgotten my promise, and 
had even begun the task of fulfilling it; but frequent in- 
terruptions from other causes, being followed by 4 
bilious indisposition, I have not been able sooner to com- 
ply with your request. The subjoined view of the subject 


JAMES MADISON. 
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| might have been advantageously expanded, but I leave 


that improvement to yourown reflections and researches. 

The constitution vests in congress, expressly, ‘‘the 

wer to lay and collect taxes, duties, imposts, and ex- 
eises;” and “the power to r late trade.” ' 

That the former power, if not particularly expressed, 
would have been included in the latter as one of the ob- 
‘ects of a general power to regulate trade, is not necessa- 
rily impugned by its being sO expressed. Examples of 
this sert cannot sometimes be easily avoided, and are to 
be seen elsewhere in the constitution. Thus the power 
‘to define and punish offences against the law of nations,” 
includes the power, afterwards particularly expressed, 
‘¢9 make rules concerning captures, &c. from offending 
neutrals.” So also a power ‘‘to coin money” would 
doubtless include that of ‘regulating its value,” bad not 


the latter power been expressly inserted. The term 


taxes, if standing alone, would certainly have included 
In another clause it is said, 
‘no tax or duties shall be laid on exports, &e.” Here 
the two terms are used as synonymous. And in another 
clause, where it is said, ‘*no state shall lay any imposts 
or duties, &c.”’ the terms imposts and duties are synony- 
mous. Pleonasms, tautologics, and the promiscuous use 


of terms and phrases, differing in their shades of mean- 


ing, (always to be expounded with reference to the con- 
text, and under the control of the general character and 
manifest scope of the instrument in which they are found), 
are to be ascribed, sometimes to the purpose of greater 
caution—sometimes to the imperfections of language, 
and sometimes to the imperfection of man himself. In 
this view of the subject, it was quite natural, however 
certainly the general power to regulate trade might in- 
clude a power to impose duties on it, not to omit it ina 
clause enumerating the several modes of revenue autho- 
rised by the constitution. In few cases could the ‘‘ex 
majori cautela” occur with more claim to respect. 
Nor can it be inferred, that a power to regulate trade 
does not involve a power to tax it, from a distinction 
made in the original controversy with Great Britain, be- 
tween a power to regulate trade with the colonies, and a 
power totax them. A power to regulate trade between 
different parts of the empire, was confessedly necessary; 


' and was admitted to lie, as far as that was the case, in 


the British parliament; the taxing part being at the same 
time denied to the parliament, and asserted to be neces- 
sarily inherent in the colonial legislatures, as sufficient, 
and the only safe depositories of the taxing power. So 
difficult was it, nevertheless, to maintain the distinction 
in practice, that the ingredient of revenue was occasional- 
ly overlooked or disregarded in the British regulations, 
as in the duty on sugar and molasses imported into the 
colonies. And it was fortunate that the attempt at an in- 
ternal and direct tax, in the case of the stamp act, produc- 
ed a radical examination of the subject before a regula- 
tion of trade with a view to revenue had grown into an 
established authority. One thing at least 1s certain, that 
the main and admitted object of the parliamentary regu- 
lations of trade with the colonies, was the encouragement 
of “ge ape in Great Britain. 

But the present question is unconnected with the 
former relations between Great Britain and her colonies, 
which were of a peculiar, a complicated, and, in several 
respects, of an undefined character. It is a simple ques- 
tion under the constitution of the United States, whether 
“the power to regulate trade with foreign nations” asa 
distinct and substantive item in the enumerated powers, 
embraces the object of encouraging by duties, restrictions 
and prohibitions, the manufactures and products of the 
country? And the affirmative must be inferred from the 
following considerations: 

1. The meaning of the phrase ‘‘to regulate trade,” must 
be sought in the general use of it; in other words, in the 
e power was generally understood to 

> applicable, when the phrase was inserted in the con- 
stitution, 

2. The power has been understood and used by all 
commercial and manufacturing nations, as embracin 
ing manufactures. It is believe 


| that not a single exception can be named. 


r 
u 
a 


3. This has been particularly the case with Great Bri- 

lain, whose commercial vocabulary is the parent of ours. 

Primary objeet of her commercial regulations is well 
Scr, ro Vor. XLMWI—Sre. 5. 





known to have been the protection and encouragemen 
of her manufactures. 

4. Such was understood to be a proper use of the pow- 
er by the states most prepared for manufacturing indus- 
try, whilst retaining the power over their foreign trade. 

5. Such a use of the power, by congress, accords with 
the intention and expectation of the states, in transferring” 
the power over trade from themselves to the government 
of the United States. ‘This was emphatically the ease in 
the eastern, the more manufacturing members of the 
confederacy. Hear the language in the eonyention of 
Massachusetts. . 

By M. Dawes, an advocate for the constitution, it was 
observed, ‘‘our manufactures are another great subject 
which has received no encouragement by national duties 
on foreign manufactures, and they never can by any autho- 
rity in the oldconfederation.” Again, ‘tif we wish to en- 
courage our own manufactures, to preserve our Own 
commerce, to raise the value of our own lands, we must 
give congress the powers in question.” 

By Mr. Widgery, an opponent: ‘‘all we hear is, that 
the merchant and farmer will flourish, and that the me- 
chanic and tradesman are to make their fortunes direetly, 
if the constitution goes down.” 

The convention of Massachusetts was the only one in 
New England whose debates have been preserved. But 
it cannot be doubted that the sentiment there expressed 
was common to fhe other states in that quarter, more es- 
pecially to Conneeticut and Rhode Island, the most 
thickly peopled of all the states, and having of course 
their thoughts most turned to the subject of manufactures. 
A like inference may be confidently applied to New Jer- 
sey, whose debates in convention have not been preserv- 
ed. Inthe populous and manufacturing state of Penn- 
sylvania, a partial account only of the debates having been 
published, nothing certain is known of what had passed 
in her convention on this point. But ample evidence 
may be found elsewhere, that regulations of trade, for 
the encouragement of manufactures, were considered as 
within the power to be granted to the new eongress, as 
well as within the scope of the national poliey. Of the 
states south of Pennsylvania, the only two in whose con- 
ventions the debates have been preserved are Virginia 
and North Carolina, and from these no adverse inferences 
ean be drawn. Nor is there the slightest indication that 
either of the two states farthest south, whose debates in 
convention, if preserved, have not been made public, 
viewed the encouragement of manufactures, as not with- 
in the general power over trade to be transferred to the 
government of the United States. 


. 6. If congress have not the power, it is annihilated for 
the nation; apoliey without example in any other nation, 
and not within the reason of the solitary one in our own, 
The example alluded to, is the prohibition of a tax on 
exports, which resulted from the iy eng” impossibility 
of raising, in that mode, a revenue from the states pro- 

ortioned to the ability to pay it—the ability of some be- 
ing derived, in a great measure, not from their exports, 
but from their fisheries, from their freights and from 
commerce at large, in some of its branches altogether 
external to the United States; the profits from all which, 
being invisible and intangible, would eseape a tax on ex- 
ports. A tax on imports, on the other hand, being a tax 
on consumption, which is in proportion to the ability of 
the consumer whencesocver derived, was free from that 
inequality. 

7. If revenue be the sole object of a legitimate impost, 
and the eneouragement of domestic articles be not within 
the power of regulating trade, it would follow that no 
monopolizing or unequal regulations of foreign nations 
could be counteracted; that neither the staple articles of 
subsistence, nor the essential impliments for the publie 
safety, could, under any circumstances, be insured or fos- 
tered at home, by regulations of commerce, the usual 
and most convenient mode of providing for both, and 
that the American navigation, though the scource of na- 
val defence, of a cheapening competition in carrying our 
valuable and bulky articles to market, and of an inde- 
pendent carriage of them during foreign wars, when a 
foreign navigation might be withdrawn, must be at once 
abandoned, or speedily destroyed; it heing evident that a 
tonnace duty in foreign ports against our vessels, and an 
exemption from such a duty in our ports, in favor of fo- 
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reign vessels, must have the inevitable effect of banishing 
ours from the ocean. 

To assume a pone to protect our navigation, and the 
cultivation and fabrication of all articles requisite for the 
public safety, as incident to the war power, would be a 
more latitudinary construction of the text of the constitu- 
tion, than to consider it embraced by the specified power 
to regalate trade; a power which has been exercised by 
all nations for those purposes, and which effects those 
‘purposes with less of interference with the authority and 
conveniency of the states, than might result from internal 
and direct modes of encouraging the articles, any of 
which modes would be authorised, as far as deemed ‘‘ne- 
eessary and proper,” by considering the power as an in- 
cidental power. 


8. That the encouragement of manufactures was an 
object of the power to regulate trade, is proved by the 
use made of the power for that object, in the first session 
of the first congress under the constitution; when among 
the members present were so many who had been mem- 
bers of the federal convention which framed the constitu- 
tion, and of the state conventions which ratified it; each 
of these classes consisting also of members who had op- 
posed and who had espoused the constitution, in its actual 
orm. It does not appear from the printed proceedings 
of congress on that occasion, that the power was denied 
by any of them. And it may be remarked, that members 

Virginia, in particular, as well of the anti-federal as 
the federal party, the names then distinguishing those 
who had epeeeed aud those who had approved the consti- 
tution, did not hesitate to propose duties and to suggest 
even prohibitions in favor of several articles of her pro- 
duction. By one a duty was proposed on mineral coal, 
in favor of Virginia coal pits; by another a duty on hemp 
was proposed, to encourage the growth of that article; 
and by a third, a prohibition even of foreign beef was sug- 
omg as a measure of sound policy. [See Lloyd’s de- 

ates. | 

A further evidence in support of the constitutional 
power to protect and foster manufactures by regulations of 
trade, an evidence that ought, of itself, to settle the ques- 
tion, is the uniform aud practical sanction given to the 
power, by the general government, for nearly forty 
years; with a concurrence or acquiescence of every state 
government, throughout the same period; and, it may be 
added, through all the vicissttudes of party which mark- 
ed the wiped: No novel construction, however ingeni- 
ously devised, or however respectable and patriotic its 
patrons, can withstand the weight of such authorities, or 
the unbroken carrent of so prolonged and universal a 
practice. And well it is that this cannot be done, with- 
out the intervention of the same authority which made 
the constitution. If it could be so done, there would be 
an end to that stability in government and in laws, which 
is essential to good government and good laws, a stabili- 
ty, the want of which is the imputation which has at all 
times been levelled against republicanism, with most ef- 
fect, by its most dexterous adversaries. ‘The imputation 
ought never therefore, to be countenanced by innovating 
constructions without any plea of a precipitancy, or a 
paucity of the constructive precedents they oppose, with- 
out any appeal to material facts newly brought to light; 
and without any claim to a better knowledge of the ori- 
ginal evils and inconveniences, for which remedies were 


needed, the very best keys to the true object and meaning 
of all laws and constitutions. 


And may it not be fairly left to the unbiased judgment 
of all men of experience and of intelligence, to decide, 
which is most to be relied on for a sound and safe test of 
the meaning of a constitution, a uniform interpretation 
by all the successive authorities under it, commencing 
with its birth, and continued*for a long period, through 
the varied state of political contests; or the opinion of 
every new legislature, heated as it may be by the strife 
of parties—or warped, as often happens, by the eager 

suit of some favorite object—or carried away, possi- 
bly, by the powerful eloquence or captivating address of 
a few popular statesmen, themselves, perhaps, influenced 
by the same misleading causes’ If the latter test is to 
prevail, every new legislative opinion might make a new 
‘eonstitution, as the foot of every new chancellor would 
make a new standard of measure. 


. s +4 
It is seen with no little surprise, that_an attempt has 


been made, in a highly respectable quarter, and at length 
reduced to a resolution, formly proposed in congress to 
substitute for the power of congress to ’ 


regulate twade g 
as to encourage manufactures, a power in the severa| 
states to do 80, with the consent of that body; and thi, 


expedient is derived from a clause in the tenth section 
of article first of the constitution, which says: ‘no state 
shall, without the consent of congress, lay any imposts o; 
duties on imports or exports, except what may be abso. 
lutely neces for executing its inspection laws; ang 
the net produce of all duties, and imposts laid by an 

state on imports and exports, shall be for the use of the 
treasury of the United States; and all such Jaws shall be 
subject to the revision and control of the congress.” 

‘o say nothing of the clear indications in the joumal 
of the convention of 1787 that the clause was intended 
merely to provide for expenses incurred by particula; 
states, in their inspeetion laws, and in such improvements 
as they might choose to make in their harbours and 5}. 
vers, with the sanction of congress—objects to which the 
reserved power has been applied in several instances, at 
the request of Virginia and Georgia—how could it ever 
be imagined that any state would wish to tax its own trace 
for the encouragement of manufactures, if possessed of 
the authority, or could, in fact, do so, if wishing it? 


A tax on imports would be a tax on its own consam 
tion; and the net proceeds going, according to the claus, 
not into its own treasury, but into the treasury of the U, 
States, the state would tax itself separately for tie 
equal gain of all other states; and as far as the manufac. 
tures, so encouraged, might succeed in ultimately jn. 
creasing the stock in market, and lowering the price by 
competition, this advantage, also, procured at the sole 
expense of the state, would be common to all the others 

But the very suggestion of such an expedient to any 
state, would have an air of mockery, when its experienced 
impracticability is taken into view. No one, who recol- 
leets or recurs to the period when the power over com- 
merce was In the individual states, and separate attempts 
were made to tax, or otherwise regulate it, need be 
told that the attempts were not only abortive, but by de. 
monstrating the necessity of general and uniform regula 
tions, gave the original impulse to the constitutional re- 
form which provided for such regulations. 


To refer a state, therefore, to the exercise of a power, 
as reserved to her by the constitution, the impossibility of 
wise | which was an inducement to adopt the consti- 
tion, is of all remedial devices, the last that ought to be 
brought forward. And what renders it the more extr- 
ordinary, is, that, as the tax on commerce, as far as it 
could be separately collected, instead of belonging to the 
treasury of the state, as previous to the constitution, 
would be a tribute to the United States, the state would 
be in a worse condition, after the adoption of the consti 
tution, than before, in reference to an important interes, 
the improvement of which was a particular object in 
adopting the constitution. 


Were congress to make the porecnes declaration of 
consent to state tariffs in favor of state manufactures, and 


the permitted attempts did not defeat themselves, whl 
would be the situation of states deriving their foreign sup- 
plies through the ports of other states’ It is evident that 
they might be compelled to pay, in their consumption d 
particular articles imported, a tax for the eommon treast- 
ry, not eommon to all the states, without having 2! 


manufacture or product of their own, to partake of the 
contemplated benefit. 


Of the impracticability of separate regulations of trade, 
and the resulting necessity of general regulations, 
state was more sensible than Virginia. She was accoré: 
ingly among the most earnest for granting to congress! 
power adequate to the object. On more occasions tha 
one in the proceedings of her legislative councils, It ¥™ 
recited ‘that the relative situation of the states had beet 
found, on tria/, to require uniformity in their comme” 
cial regulations as the only effectual policy for obtain''$ 
in the ports of foreign nations a stipulation of privilege 
reciprocal to those enjoyed by the subjeets of such ™ 








animosities whieh eannot fail to arise among the seve 
states from the interference of partial and separate res’ 





me Tet 


IPAS 5 ee 


tions in the ports of the United States; for prevent". D 


ELIS SG 9 ti cc 


ee 


Fe a ahaa a. els i UE See 


wy Tarra 








NILES’ REGISTER—MR. MADISON’S OPINIONS. $5 











—~ 

has lations; and for deriving from commerce such aids to the | to bring their measures to the test of justice and of the 
agth public revenue as it ought to contribute, &c.” general good. With great esteem and cordial regard, 

to During the delays and discouragements experienced in JAMES MADISON. 
ve the attempts to invest congress with the necessary powers, | Jos. C. Cadell, esq. | 

wal the state of Virginia made various trials of what eould be — 

this Be done by her individual laws. She ventured on duties and LETTER II. 

tion jmposts as @ source ofrevenue. Resolutions were passed Montpelier, Oct. 30, 1828. 
stale BF) ot one time to cneourage and protect her own navigation| Dar str—In my letter of Sept. 18, 1 stated briefly 
Sor Be and ship yciaty and in consequence of complaints and | the grounds on which I rested my opinion, that a power 
bso. FF yetitions from Norfolk, Alexandria, and other places, | to impose duties and restrictions on imports, with a view 
and & against the monopolizing navigation laws of Great Britain, | to encourage domestic productions, was constitutionally 
any 


| articularly in the trade between the United States and | lodged in congress. In the observations then made was 
the the British West Indies, she deliberated, with a purpose | involved the opinion, also, that the power was properly 


H be controlled only by the inefficacy of separate measures, on | there lodged. As this last opinion necessarily implies 
the experimeut of forcing a reciprocity by prohibitory re- | that there are cases in which the power may be usefully 
ha 


nded gulatious of her own. [See journal of house of delegates | exercised by congress, the only body within our political 


in 1785. } system capable of exercising it with effect, you may think 
cular The eifeet of her separate attempts to raise revenue by | it incumbent on me to point out cases of that deserip- 
0s BF duties on imports, soon appeared in representations from | tion. 
rie > her merchants, that the commerce of the state was ba- [ will premise that I coneur in the opinion, that, as a 
hthe BD nished by them into other channels, especially of Mary- | geveral rule, individuals ought to be deemed the best 
* at BH and, where imports were less burdened than in Virginia. | judges of the best application of their industry and re- 
ever B) [See do. for 1786.) sources. 
trade Sucha tendency of separate regulations was indeed too| Iam ready to admit, also, that there is no country in 
ed of ~ manifest to escape anticipation. Among the projects | which the application may, with more safety, be left to 
i prompted by the want of a federal authority over com- | the intelligence and enterprise of individuals, than in 
amp- F  +—merce, was that of a concert first proposed on the part of | the United States. 
aus, Maryland for a uniformity of regulations between the two| Finally, I shall not deny, that in all doubtful eases, it 
vl, EE states, and commissioners were appointed for that pur- | becomes every government to lean rather to a confidence 
the pose. It was soon perceived, however, that the concur- | in the judgment of individuals, than to interpositions con- 
ufac- rence of Pennsylvania was as necessary to Maryland as of | trolling the free exercise of it. 
ly ine & Maryland to Virginia, and the concurrence of Pennsylva-| With all these concessions, I think it can be satisfacto- 
ceby B nia was accordingly invited. But Pennsylvania could no | rily shown, that there are exceptions to the general rule, 
> sole [  j|§.more coneur without New York than Maryland without | now expressed by the phrase ‘“‘let us alone,” forming 
thers. Pennsylvania, nor New York without the concurrence | cases which eal] for interpositions of the competent au- 
pany & of Boston, &e. thority, and which are not inconsistent with the generali- 
enced F These projects were superseded for the moment by | ty of the rule. : 
recole —s that of the convention at Annapolis in 1786, and for- 1. The theory of ‘‘Iet us alone” supposes that all na- 
com ever by the convention at Philadelphia in 1787, and the | tions concur in # perfeet freedom of commercial inter- 
-mpts «constitution which was the fruit of it. course. Were this the case, they would, in a commer- 
do be Ee There is a passage in Mv. Necker’s work on the finance | cial view, be but one nation, as much as the several dis- 
y dee : of France, which affords a signal illustration of the diffi- | wicts composing a particular nation; and the theory would 
rgule culty of collecting, in contiguous communities, indireet | be asapplicable to the former asto the latter. But this 


al re JP ‘taxes, when not the same in all, by the violent means re- | golden age of free trade has not yet arrived; nor is there 
sorted to against smuggling from one to another of them. | a single nation that has set the example. No nation can, 


sage 


ower, @—- Previous to the late revolutionary war in that country, the | indeed, safcly do so, until a reciprocity, at least, be en- 
lityot B= “xe8 Were of very different rates in the different pro-| sured to it. Take for proof, the familiar case of the na- 
onstie  Yinees; particularly the tax on salt, which was high in | vigationemployed ona foreign commerce. Ifa nation, ad- 
‘tohe fe) ‘he interior provinces and low in the maritime; and | hering to the rule of never interposing a countervailing 
ext. IE the tax_ on tobacco, which was very high, in general, | protection of its vessels, admits foreign vessels into its 
rast ) Whilst in some of the provinces the use of the article was | ports free of duty, whilst its own vessels are subject to a 
tothe B ) altogether free. The consequence was, that the standing | duty, in foreign ports, the ruinous effect is so obvious, 
‘ution, Ee BTM of patrols against smuggling had swollen to the num- | that the warmest advocate for the theory in question must 
would @ bev of twenty-three thousand; the annual arrest of men, | shrink from a wniversal application of it. 
sonstic women, and children, engaged in smuggling, to five thou-| A nation leaving its foreign trade, in all cases, to regu- 
teres, 88nd five hundred and fitty; and the number annually ar- | late itself, might soon find it regulated by other nations 
ect in rested on account of salt and tobacco alone, to seventeen | into a subserviency to a foreign terest. In the interval 
; or eighteen hundred, more than three hundred of whom | between the peace of 1783 and the establishment of the 
es were consigned to the terrible punishment of the gallies. | present constitution of the United States, the want of a 
thon iL _ May it not be regarded as among the providential bles- | general authority to regulate trade, is known to have had 
Pa, ” : sings to these states, that their geographical relations, | this consequence. And have not the pretensions and 
» wen multiplied as they will be by artifcia ehannels of inter- | policy latterly exhibited by Great Britain, given warnin 
sn ya > course, give such additional force to the many obligations | of a like result, from a renunciation of all countervailing 
“eg > © cherish that union which alone secures their peace, | regulations on the part of the United States? Were she 
on 6 their safety, and their prosperity? Apart fromthe more | permitted, by conferring ou certain portions of her do- 
pl obvious and awful consequences of their entire separation | main the name of colonies, to open from these «trade for 
e. te into independent sovereignties, it is worthy of special | herself, to foreign countries, and ta exclude, at the same 


consideration, that, divided from each other as they must | time, « reciprocal trade to such colonies, by foreign 
| be by narrow waters and territorial lines merely, the facili- | countries, the use to be madd-+ of the monopoly need not 
trade, ty of surreptitious intraductions of contraband articles, | be traced. Its character qill be placed in a just relief, 





ns, no would defeat every attempt at revenue in the easy | by supposing that one of the colonial islands, instead of 
ccord: and indireet modes of impost and excise; so that whilst | its present distance, happened to be in the vicinity of 
sie their expenditures would be necessarily and vastly in- | Great Britain; or that one of the islands in that vieinity 
Ss than F creased by their new situation, they would, in providing for | should receive the name and be regarded in the light of a 
it was them, be limited to direct taxes on land or other proper- | colony, with the peculiar privileges claimed for colonies. 
id beet ty, to arbitrary assessments on invisible funds, and to the | Is it not manifest, that, in this case, the favored island 
wml odious tax on persons. might be made the sole medium of the commercial in- 
taining You will observe that I have confined myself, in what|}tercourse with foreign nations, and the parent coun 
vileges has been said, to the constitutionality and expediency | thence enjoy every essential advantage, as to the terms of 
ch ne of the power in congress to encourage domestic pro-| it, which would flow from an wnreciprocal trade from her 
venting Fe duets by regulations of commerce. In the exercise of | other ports, with other nations? 
sever!) E the power, they are responsible to their constituents;} Fortunately, the British claims, however speciously 
e reg’) whose right aud duty it is, in that as in all other cases, ! colored or adroitly managed, were repelled at the com. 
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mencement of our conimercial career as an independent 
people, and at successive epochs under the existing con- 
stitution, both in legislative discussions and in diplomatic 
negotiations. The claims were repelled on the solid 
ground that the colonial trade, as a rightful monopoly, 
was limited to the intercourse between the parent coun- 

and its colonies, and between one colony and another; 
the whole being, strictly, in the nature of a coasting trade 
from one to another port of the same nation; a trade with 
which no other nation has aright tointerfere. It follows, 
of necessity, that the parent country, whenever it opens a 
eolenial pert for a direct trade to a foreign country, de- 
parts, itself, from the principle of colonial monopoly, 
and entitles the foreign country to the same reciprocity in 
every respect, as in its intereourse with any other ports of 
the nation. 

This is common sense and common right. It is still 
more, if more could be required. It is in conformity 
with the established usage of al] nations, other than Great 
Britain, which have colonies. Some of those nations are 
known to adhere to the monopoly of their colonial trade, 
with all the rigor and constancy which circumstances 
permit. But itis also known, that, whenever, and from 
whatever cause, it has been found necessary or expedient 
to open their colonial ports to a foreign trade, the rule 
of reciproeity in favor of the foreign party was not refus- 
ed, nor, as is believed, a right to refuse it pretended. 

It cannot be said that the reciprocity was dictated by a 
aleficiency of the commercial marine. France, at least, 
eould not be, in every instance, governed by that consi- 
deration—and Holland still less: to say nothing of the 
navigating states of Sweden and Denmark, which have 
rarely, if ever, enforced a colonial monopoly. The re- 
mark is, indeed, obvious, that the shipping liberated 
from the usual conveyance of supplies from the parent 
country to the colonies might be employed in the new 
channels opened for them, in supplies from abroad. 

Reciprocity, or an equivalent for it, is the only rule of 
intercourse among independent communities; and no na- 
tion ought to admit a doctrine, or adopt an invariable 
policy, which would preclude the counteracting measures 
necessary to enforce the rule. 

2. The theory supposes, moreover, a perpetual peace; 
a supposition, it is to be feared, not less chimerical than 
a universal freedom of commerce. 

The effect of war among the commercial and manufac- 
turing nations of the world, in raising the wages of labor, 
and the cost of its produets; with a like effect on the 
charges of freight and insurance, need neither proof nor 
explanation. In order to determine, therefore, a ques- 
tion of economy, between depending on foreign supplies, 
and encouraging domestic substitutes, it is necessary to 
compare the probable periods of war with the probable 
periods of peace; and the cost of the domestic encourage- 
ment in times of peace, with the cost added to foreign ar- 
ticles in times of war. 

During the last century, the periods of war and peace 
have been nearly equal. The effect of a state of war in 
raising the price of imnported artieles, cannot be estimat- 
ed with exactness. It is certain, however, that the in- 
creased price of particular articles may make it cheaper 
to manufacture them at home. 

Taking, for the sake of illustration, an equality in the 


“two periods, and the cost of an imported yard of cloth in 


time of war to be nine and a half dollars, and in time of 
peace to be seven dollars, whilst the same could at all 
dimes be manufactured at home for eight dollars, it is evi- 
deut that a tariff of one dollar and a quarter on the im- 
ported yard would protect the home manufacture in time 
of peace, and avoid a tax of one dollar and a half impos- 
ei) by a state of war. 

Ht cannot be said that the manufactories which could 
not support themselves against foreign competition in 
periods of peree, wold spring up of themselves at the 
reeurrence of war priees. It must be obvious to every 
one, that, apart from the difficulty of great and sudden 
changes of employment, no prudent capitalist would en- 
gage in.expensive establishments of any sort, at the com- 
eaencement of a war of uncertain duration, with a certain- 
ty of having them crushed by thereturn of peace. 

The strictest economy therefore suggests, as exceptions 
to the general rule, an estimate, in every given ease, of 
iods and prices, with inferences there- 


war and peace 
from, of the pt ne of a tariff which might be afforded 


: . oa eg 
during peace, in order to avoid the tax resultin fro 
war. And it will oceur at once, that the in oom 
will be strengthened by adding, to the supposition of * 
wholly foreign, that of wars in which our own cou) ‘ 
might be a party. "y 

3. It is an opinion in which all must agree, that no ng 
tion ought to be unnecessarily dependent on others fe 
the munitions of public defence, or for the materials es. 
sential toa naval foree, where the nation has a mari. 
time frontier or a foreign commerce to protect. Ty, 
this class of exceptions to the theory may be added the 
instruments of agriculture, and of the mechanic art, 
which supply the other primary wants of the community 
The time has been when many of these were derive; 
from a foreign source, and some of them might relapse 
into that dependence, were the encouragement to the fy. 
brication of them at home withdrawn. But, as all fo. 
reign sources must be liable to interruptions too incon. 
venient to be hazarded, a provident policy would favor an 
internal and independent source, as a reasonable exce 
tion to the general rule of consulting cheapness alone, 

4. There are cases where a nation may be so far ad. 
vanced in the prerequisites for a particular branch of 
manufactures, that this, if once brought into existence 
would support itself; and yet, unless aided in its nascent 
state, by public encouragement and a confidence in pub. 
lic protection, might remain, if not altogether, for a long 
time unattempted, or attempted without success. Is not 
our cotton manufacture a fair example? However favor. 
ed by an advantageous command of the raw material, 
and a machinery which dispenses in so extraordinary a 
proportion with manual labor, it is quite probable, that 
without the impulse given by a war cutting off foreign 
supplies, and the patronage of an early tariff, it might not 
even yet have established itself; and pretty certain, that 
it would be far short of the prosperous condition which 
enables it to face, in foreign markets, the fabrics of a na- 
tion that defies all other competitors. The number must 
be small, that would now pronounce this manufacturin 
boon not to have been cheaply purchased by the tart 
which nursed it into its present maturity. 

5. Should it happen, as has been suspected, to be an 
object, re not of a foreign government itself, of its 
great manufacturing capitalists, to strangle in the cradle 
the infant manufactures of an extensive customer, or an 
anticipated rival, it would surely, in such a case, be in- 
cumbent on the suffering party, so fur to make an excep- 
tion to the ‘‘let us alone” policy, as to parry the evil by 
opposite regulations of its foreign commerce. 

6. It isa common objection to the publie encourage: 
ment of particular branches of industry, that it calls of 
laborers from other branches found to be more profits 
ble; and the objection is in general a weighty one. But 
it loses that character in proportion to the effect of the 
encouragement in attracting skilful laborers from abroat. 
Something of this sort has already taken place among our- 
selves, and much more of it is in prospect; and as far as 
it has taken or may take place, it forms an exception to 
the general policy in question. 

The history of manufactures in Great Britain, the 
greatest manufacturing nation in the world, informs us 
that the woollen branch, till of late her greatest branch, 
owed doth its original and subsequent growths to per- 
secuted exiles from the Netherlands; and that her silk 
manufactures, now a flourishing and favorite branch, 
were not less indebted to emigrants flying from the pet- 
secuting edicts of France. 

[ Anderson’s History of Commerce. 

It appears, indeed, from the general history of manu- 
facturing industry, that the prompt and successful intro- 


omlerer ne from countries in which manufactures had 
gradually grown up to a prosperous state, as into Italy on 
the fall of the Greek empire, from Italy into Spain and 
Flanders, on the loss of liberty in Florence and other ci- 
ties; and from Flanders and France, into England 48 
above noticed. [Franklin’s Canada pamphlet. 

In the selection of cases here made, as exceptions to 
the “Jet alone” theory, none have been included whieh 
were deemed controvertible. And if Ihave viewed them, 
or a part of them only, in their true light, they show, what 





was to be shown, that the power granted to congress: to 
encourage domestic products by regulations of foresg™ 


duction of it into new situations, kas been the result of 
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—- 
was properly granted, inasmuch as the power is, 
pig et tondned to that body, and may, when exercised 


with a sound legislative discretion, provide the better 
for the safety og mda of the nation. With great 
esteem and regard, JAMES MADISON. 

Jos. C. Cabell, esq. 

LETTERS FROM MR. JEFFERSON. 
The following letters from Mr. Jerrenson to Mr. Lei- 
, in 1809, and Mr. Austin, in 1815, are published for 
the simple purpose of a ready reference to his opinions 
on the particular point against which ‘‘nullification, as a 
rightful remedy,”’ was lately designed to act. On other 
occasions, he went even so far as to recommend ‘‘pro- 
uiBITIONS”’ that domestic manufactures might be built up 
and sustained. And it may be added, that, in hisable re- 
port on the fisheries, [Feb. 1, 1791] which may be found 
inthe Reerster, vol. VI. page 283, the protective sys- 
tem was as clearly acknowledged by THomas JErrenson, 
as it ever since has been by Henry Cray: and in hisreport 
on “commercial restrictions,” of 23d February, 1793, 
Mr. JEFFERSON said— 

“Where a nation imposes high duties on our produc- 
tions, or prohibits them altogether, it may be proper for 
us to do the same by theirs, first burdening or excluding 
those productions which they bring here in competition 
with our own of the same kind, imposing on those du- 
ties lighter at first, but heavier and heavier afterwards, 
as other channels of supply open. 

“When a nation refuses to receive in our vessels any 

uction but our own, we may refuse to receive in 
theirs any but their productions. 

“Where a nation refuses to our vessels the carriage 
even of our own productions to certain countries under 
their domination, we might refuse to theirs of every 
description the carriage of the same productions to the 
same countries. ’” 

Here the full power given by the constitution to 
“regulate commerce” is assumed—but in years after, this 
power was exerted in eatremis, by president JEFFERSON, 
and the power to ‘‘regulate trade,” was, by non-inter- 
course, non-importation and embargo laws, nade out tobe 
a power to PROHIBIT trade with particular nations, or 
with all the world—forbidding even the export of domes- 
tic productions! Epiror. 


Washington, April 27, 1830. 
To the editor of the Upland Union: 

Asa letter from Mr. Jerrerson to my father has par- 
tially been made public, I send you a copy of the origi- 
nal, ingny possession. Will you be pleased to give it an 
insertion in your paper. 

In haste, I am very respectfully, your obedient ser- 
vant, GEORGE G. LEIPER. 

Washington, Jan. 21, 1809. 

Dean srr: Your Ietter of the 15th, was duly received; 
and before that, Towers’ book, which you had been so kind 
as to lend me, had come to hand, for which I pray you 
to receive my thanks. You judge rightly that here, I 
have no time to read. A cursory view of the book, shows 
me that the author is a man of much learuing in his line. 
lhave heard of some other late writer (the name I for- 

t), who has undgrtaken to prove contrary events from 
the same sourees; and particularly, that England is not 
to be put down; and that this is the favorite author in 
that country. As to myself, my religious reading has 
been long confined to the moral branch of religion, which 
is the same in all religions; while in that branch which 
consists of dogmas, all differ, all have a different sect— 
the former instructs us how to live well and worthily in 
society; the latter are made to interest our minds in 
the support of the teachers who inculeate them; hence 
for one sermon ona moral subject, you hear ten on the 
logmas of the sect. However, religion is not the sub- 

Ject for you and me; neither of us know the religious 
opinions of the other; that is a matter between our ma- 
ker and ourselves; we understand one another better in 
polities, to which, therefore, I will proceed. ‘The house 
of representatives passed, last night, a bill for a meeting 
of congress on the 22d of May; this substantially decides 
the course they mean to pursue, that is to let the embar- 
£° continue till then, when it will cease, and letters of 





marque and reprisal be issued against such nations as 
shall not then have repealed their obnoxious edicts; the 
great majority seem to have made up their minds on 
this, while there is considerable diversity of opinion on 
the details of reparation, to wit, naval force, volunteers, 
army, non-intercourse, &e. I write freely to you, be- 
cause I know that in stating facts, you will not quote 
names. You know that every syllable uttered in my 
name, becomes a text for the federalists to torment the 
mublic mind on, by their paraphrases and perversions. 
| have lately inculcated the encouragement of manufac- 
tures, to the extent of our own consumption, at least in 
all articles of which we raise the raw material. On 
this the federal papers and meetings have sounded the 
alarm of Chinese policy, destruction of commerce, &c. 
that is to say, the iron which we make must not be 
wrought here into ploughs, axes, hoes, &c. in order that 
the ship owner may have the profit of praltdy it to Eu- 
rope and bringing it back in a manufactured form; as if 
after manufacturing our own raw materials for our own 
use, there would not bea surplus produce sufficient to em- 
ploy adue proportion of navigation in carrying it to mar- 
ket, and exchanging it for those articles of which we 
have not the raw material; yet this absurd hue and ery 
has contributed much to federalise New England; their 
doctrine goes to the sacrificing agriculture and manufac- 
tures to commerce; to the calling all our people from 
the enterior country to a sea-shore to turn merchants; and 
to convert this great agricultural country into a city of 
Amsterdam. But I trust the good sense of our country 
will see, that its greatest prosperity depends on a due 
balance between agriculture, manufactures, and com- 
merce; and not in this protuberant navigation, which has 
kept us in hot water from the commencement of our 
government, and is now engaging usin a war. ‘That this 
may be avoided, if it can be done, without a surrender of 
rights, is my sincere prayer. 

Accept the assurances of my constant esteem and res- 


pect. (Signed) TH: JEFFERSON. 
M-. Leiper. _ 
Letter from Benjamin Austin, esq. to the hon. Thomas 


Jefferson. 
Boston, December 9, 1815. 

Str: Since the return of gen. , from his visit 
to Monticello, I am highly gratified in hearing that you 
enjoy your health, and that you are so happily situated in 
your domestic retirement. 

During the convulsions in Europe, and the events 
which have taken place in our country, a person of your 
accurate observation must have experienced the most 
anxious solicitude, for the result of these important con- 
troversies. As to France, we are all disappointed in the 
termination of a revolution which promised a relief from 
the tyranny of establishments, which have been inconsi- 
derately advocated in the federal papers as ‘‘legitimate.” 
But the ‘‘ways of heaven are dark and intricate,” and we 
are obliged to submit to the decrees of Providence, how- 
ever contrary to what we may think,- are productive to 
the general happiness of mankind. As France has fallen 
by an alliance of foreign despots, America must expect 
to rise by a unton of freemen, acting in their constitution- 
al capaeity. The destiny of France should be a lesson of 
admonition to the. United States. 

It must afford you the highest consolation to find, that 
the honor and glory of our republic have been promot- 
ed by the very meaus which our enemies had predicted 
would be ruinous and destructive. Nothing but the in- 
terposition of Providence could have produced so much 
good, from what was considered by some as produetive 
of so much evil. The United States were parece into a 
controversy in defence of their marine rights, which if 
they had failed in vindicating would have checked, if not 
terminated their future prospects as an independent na- 
tion. At the beginning of the conflict, the prospect was 
gloomy and perilous. Repeated disasters appalled the 
timid in-the prosecution, while the disaffected were daily 
attempting to counteract our natioual efforts, by syste. 
matic combination, and illegitimate conventions—Amiddst 
these complicated difficulties, we have succeeded in our 
‘*,apPFAL TO HEAVEN,” and every real American must feel 
a pride in contemplating, that the energies of an admini- 
stration, beset with such a phalanx of opposition, have 
triumphed, not only over a foreign enemy, but have 
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baffled the wily projects of a more dangerous body of in- 
ternal foes. I would not wish to be censorious, but the 
fact is too evident to be denicd. Not that we consider 
every nominal federalist was thus inimical, but the artful 
proceedings of certain leaders urged many honest men to 
adopt those resolutions which have produced numberless 
serious evils.—We can easily distinguish between the 
enticers and the enticed. 

As the present state of our country demands some ex- 
traordinary efforts in congress to bring forward the agri- 
cultural and mantufaciuring interests of the United States, 
1 am induced to mention a plea often used by the friends 
of England, that the work-shops of Europe are recommend- 
ed by you, as the most proper to furnish articles of manu- 
facture to the citizens of the United States, by which 
they infer that it is your opinion, the mancracrureEs of 
this country are not proper objects for congressional pur- 
suits. ‘They frequeytly enlarge on this idea as corres- 
ponding with your sentiments, and endeavor to weaken 
our exertions in this particular, by quoting you as the 
advocate of foreign manufactures, to the exclusion of 
domestic. Not that these persons have any friendly mo- 
tive towards you, but they think it will answer their pur- 
poses, if such sentiments can be promulgated with an ap- 
pearance of respect to your opinion. Lam sensible that 
rmouny of these persons mean to misrepresent your real 
intentions, being convinced that the latitude they take 
with your remarks on manufactures, is far beyond what 
you contemplated at the period they were written, The 
purity of your mind could not lead you to anticipate the 

erfidy of foreign nations, which has since taken place— 

f you had, it is impossible that you would have discou- 
raged the manufactures of a nation, whose ficlds have 
since been abundantly covered with merino sheep, flax 
and cotton, or depended on looms at 6,000 miles distance, 
to furnish the citizens with clothing, when their internal 
resources were adequate to produce such necessaries by 
their domestic industry. You will pardon my remarks, 
and excuse my freedom in writing to you on this subject. 
But it would be an essential service at this erisis, when 
the subject of manufactures will come so powerfully be- 
fore congress, by petitions from various establishments, 
if you would condescend to express more minutely, your 
idea of the ‘‘work-shops of Europe,” in the supply of 
such articles as can be manufactured among ourselves. 
An explanation from you on this subject would greatly 
contribute to the advancement of those manafactures, 
which have risen during the late war to a respectable 
state of maturity and improvement. Domestic manu- 
factures is the object contemplated; instead of establish- 
ments under the sole control of capitalists, our children 
may be educated under the inspection of their parents 
while the habits of industry may be duly inculeated. 

If the general idea should prevail that you prefer fo- 
reign wor k-shops to domestic, the high character you sus- 
tain among the friends of our country, may lead them to 
a discouragement of that enterprise which is viewed by 
many as an essential object of our national independence. 
I should not have taken the freedom of suggesting my 
ideas, but being convinced of your patriotism, and devo- 
tedness to the good of your country, have urged me to 
make the foregoing observations; your eandcr will ex- 
euse me if they are wrong. 

I shall be happy in receiving an answer to this letter, 
for in the present state of political controversy and in- 
trigue, the real republicans must rely on our ‘‘long-tried 

triots,” (among whom you stand pre-eminently) to 
guide and dircet in the future pursuits of the govern- 
ment.—Though retired from public life, yet your private 
counsel is essential, and we must solicit your aid to help 
the administration to substantiate by wise measures in 
in peace, what we have obtained in war, The patriot is 
always called on duty, while the exigencies of his coun- 
try need his advice, and his exertions are required to 
earry his principles into operation. We are limited but 
to a few years, to discharge our trust as citizeps, and we 
must become more active as the period shortens. The 
real patriot never sacrificed prinetples to policy--Wash- 
ington, Adams, Hancock, Madison and beech rose su- 
perior to such a degradation. The old patriots, if not 
oy ed in conducting the ship, yet they are viewed as 
BEACONS, by which helmsmen may steer to the haven 
of safety. 


= 








I remain, sir, with sentiments of the highest respect 
and cordial wishes for your happiness, your undeviating 
friend, BENJAMIN AUSTIN” 

Hien. Thomas Jefferson. 


Mr. Jefferson’s answer. 
“Monticello, Jan. 9, 1816, 


Dear sin: I acknowledge with pleasure your letter of 


the 9th Dee. last. 

Your opinions on the events which have taken place i, 
France are entirely just, so far as these events are ye 
developed. But we have reason to suppose, that they 
have not reached their ultimate termination. There is 
still an awful void between the present, and what is to be 
the /ast chapter of that history; and I fear it is to be filled 
with abominations as frightful, as those which have al. 
ready disgraced it. That nation is too high minded, has 
too much innate force, intelligence and elasticity, to re. 
main quiet under its present compression. Sampson wil] 
arise in his strength, and probably will ere long bury 
asunder the cords and the webs of the Philistines. By 
what are to be the scenes of havoc and horror, and how 
widely they may spread between the brethren of one 
family, our ignorance of the interior feuds and antips. 
thies of the country, places beyond our ken. Whiatevey 
may be the convulsions, we cannot but indulge the pleas. 
ing hope they will end in the permanent establishment of 
a representative government; a government in which the 
will of the people will be an effective ingredient. This 
important element has taken root ia the European mind, 
and will have its growth. Their rulers sensible of this, 
are already offering this modification of their govern. 
ments, under the plausible pretence, that it is a volunt:- 
ry concession on their part.—Had Bonaparte used his le- 
gitimate power honestly for the establishment and sup- 
port of a free government, France would now have been 
in prosperity and rest, and her example operating for 
the benefit of mankind; every nation in Europe would 
eventually have founded a government over which the 
will of the people would have had a powerful control. 
flis improper conduet, however, has checked the salutary 
progress of principle; but the object is fixed in the eye of 
nations, and they will press to its accomplishment, and to 
the general amelioration of the condition of man. What 
a germ have the freemen of the United States, and how 
faithfully should they cherish the parent tree at home. 
Chagrin and mortification are the punishments our ene- 
iuies receive, 

You tell me I am quoted by those who wish to continue 
our dependence on England for manufactures, There 
was atime when [ might have been so quoted with more 
cander. But within the thirty years which have since 
elapsed, how are circumstances changed? We were then 
in peace—our independent place among nations was ac- 
knowledged. A coramerce which offered the raw mat- 
rials in exchange for the same material, after receiving 
the last touch of industry, was worthy the attention of all 
vations. It was expected, that those especially to whom 
manufacturing industry was important, would cherish the 
friendship of such customers by every favor, and particu- 
larly cultivate their peace by every act of justice and 
friendship. Under this prospect the question seemed le- 
gitimate, whether with such an immensity of unimproved 
land, courting the hand of husbandry, the industry 9 
agriculiure, or that of manufactures, would add most 
the national wealth? And the doubt on the utility of 
American manufactures was entertained on this conside- 
ration chiefly, that to the labor of the hushandman a vast 
addition is made by the spontaneous energies of the earth 
on which it is employed. For one grain of wheat com- 
mitted to the earth, she renders 20, 30, and even 50 fold— 
whereas the labor of the manufacturer falls in most i 
stances vastly below this profit. Pounds of flax in his 
hands, yield but pennyweights of lace. This exchange 
too, laborious as it might seem, what a field did it pro 
mise for the occupation of the ocean—what a nursery for 
that class of citizens who were to exercise and maintain 
our equal rights on that element?—This was the state of 
things in 1785, when the Notes on Virginia were first pub 
lished; when the ocean being open to all nations, and 
their common rights on it acknowledged and exeretse 
under regulations sanctioned by the assent and usage © 
all, it was thought that the doubt might elaim some cot 
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sideration. But who in 1785, could forsee the rapid de- 
pravity which was to render the close of that century a 
disgrace to the history of civilized society? Who could 
have imagined that the two most distinguished in the 
rank of nations, for science and civilization, would have 
suddeuly descended from that honorable eminence, and 
setting at defiance all those laws established by the Author 
of Nature between nation and nation, as between man 
and man, would cover earth and sea with robberies and 
iracies, merely because strong enough to do it with tem- 
rary impunity, and that, under this disbandment of na- 
tions trom social order, we should have been despoiled 
of a thousand ships, and have thousands of our citizens 
reduced to Algerine slavery? And all this has taken 
ace. ‘The British interdicted to our vessels all harbors 
of the globe; without having first proceeded to some one 
of hers, there paid a tridude proportioned to the cargo, 
and obtained a license to proceed to the port of destina- 
tion, ‘The French declared them to be lawful prize it 
they had touched at the port, or been visited by a ship of 
the enemy’s nation. ‘hus were we completely excluded 
from the ocean. Compare this state of things with that 
ef 85, and say whether an opinion founded in the cir- 
cumstances of that day can be fairly applied to those of 
the present. We have experienced what we did not then 
believe, that there exists both profligacy and power 
enough to exclude us from the field of interchange with 
other nations; thai to be independent for the comforts of 
life we must fubricate them ourselves. We must now place 
the munufacturer by the side of the agriculturist. ‘Yhe 
former question is suppressed, or rather assumes a new 
form. ‘lhe grand inquiry now is, shall we make our own 
comforts, or go without them at the will of a foreign na- 
tion? He, therefore, who is now against domestic manu- 
factures, must be for reducing us either to a dependence 
on that nation, or be clothed in skins, and to live like 
wild beasts in dens and caverns. I am proud to say, I 
AM NOT ONE OF THESE. Experience has taught me that 
manufac tures are now as necessary to our indepen- 
dence as to our comfort—and if those who quote me as 
as of a different opinion, will keep pace with me in pur- 
chasing nothing foreign, where an equivalent of domestic 
fabric can be obtained, without regard to difference of 
price, it will not be our fault if we do not have a supply 
at home equal to our demand, and wrest that weapon of 
distress from the hand which has so long wantonly wield- 
edit! If it shall be proposed to go beyond our own sup- 
ply, the question of *85 will then recur, viz: Will our 
surplus labor be then more beneficially employed in the 
culture of the earth, or in the fabrieations of art? We 
have time yet for consideration, before that question will 
press upon us; and the maxim to be applied will depend 
on the circumstances which shall then exist. For in so 
complicated a science as political economy, no one axiom 
can be laid down as wise and expedient for all times and 
circumstances.—Inattention to this is what has called for 
this explanation to answer the cavils of the uneandid, who 
use my former opinion only as a stalking-horse to keep 
us in eternal vassalage to a foreign and unfriendly nation. 
I salute you with assurance of great respect and esteem. 


TH: JEFFERSON. 











Benjamin Austin, esq. 
= BB Oter—- 
GEORGE WASHINGTON. 
Extract of a circular from gen. George Washington, 


commanding the American armies, to the governors of 


the seceral states, dated 


Head quarters, Newburgh, June 18, 1783. 
**With this conviction of the importance of the present 
crisis, silence in me would be a crime; I will therefore 


speak to your excellency the language of freedom and 
sincerity, without disguise. 


share j 
feel: and ck 


I am aware, however, those 
who differ from me in political sentiments may perhaps 


remark, I am stepping out of the proper line of my duty; 
and they may possibly ascribe to arrogance or ostenta- 
tion, what I know is alone the result of the purest inten- 
tion; but the rectitude of my own heart. which disdains 
such unworthy motives; the part I have hitherto acted in 
life, the determination I have formed of not taking any 

ublic business hereafter; the ardent desire | 


—m oe 


wise and liberal government, will, I flatter myself, sooner 
or later, convince my countrymen, that I could have fo 
sinister views in delivering, with so little reserve, the 
opinions contained in this address. 


There are four things which I humbly conceive are es- 


sential to the well-being, I may even venture to say, to 
the existence of the 
power. 


nited States as an independent 


ist. Anindissoluble union of the states under one fe- 


deral head. 


2dly. A sacred regard to public justice. 


3dly. The adoption ofa proper peace establishment.— 
And, 


4thly. The prevalence of that pacific and friendly dis- 
position among the people of the United States, which 
will induce them to forget their loeal prejudices and po- 
litics, to make those mutual concession which are re- 
quisite to the general prosperity, and, in some instances, 


to sacrifice their individual advantages to the interest of 
the community. 


These are the pillars on which the glorious fabric of 
our independence and national character must be sup- 
ported. Liberty is the basis—and whoever would dare 
to sap the foundation, or overturn the structure, under 
whatever specious pretexts he may attempt it, will merit 
the bitterest execration, and the severest punishment, 
which ean be inflicted by his injured country. 

On the three first articles I will make a few observa- 
tions, leaving the last to the good sense and serious con- 
sideration of those immediately concerned. 


Under the first head, although it may not be necessary 
or proper for me in that place to enter into a particular 
disquisition of the principles of the union, and totakeu 

the great question which has been frequently agitated, 
whether it be expedient and requisite for the states to 
delegate a larger proportion of power to congress ornot; 
yet it will be a part of my duty, and that of every true 
patriot, to assert, without reserve, and to insist upon the 
following positions: That unless the states will suffer 
congress to exercise those prerogatives they are undoubt- 
edly invested with by the constitution, every thing must 
very rapidly tend to anarchy and confusion. That it is 
indispensable to the happiness of the individual states, 
that there should be lodged, somewhere, a supreme pow- 
er, to regulate and govern the general concerns of the 


confederated republic, without which, the union cannot 
be of long duration. 


That there must be a faithful and pointed compliance 
on the part of every state with the late proposals and 
demands of congress, or the most fatal consequences will 
ensue. That whatever measures have a tendency to dis- 
solve the union, or contribute to violate or lessen the so- 
vereign authority, ought to be considered as hostile to 
the liberty and independency of America, and the authors 
of them treated accordingly. And lastly, that unless we 
ean be enabled by the concurrence of the states to par- 
ticipate of the fruits of the revolution and enjoy the es- 
sential benefits of civil society, under a form of govern- 
meut so free and uncorrupted, so happily guarded against 
the danger of oppression, as has been devised and adopt- 
ed by the articles of confederation, it will be a subject of 
regret, that so much blood and treasure have been la- 
vished for no purpose; that so many sufferings have been 
encountered without a compensation, and that so many 
sacrifices have been made in vain. Many other considera- 
tions might here be adduced to prove, that without an 
entire couformity to the spirit of the union, we cannot 
exist asan independent power. It will be sufficient for 
my purpose to mention but one or two, which seem to 
me of the greatest importance. It is only in our united 
character, as an empire, that our independence is acknow~ 
ledged, that our power can be regarded, or our credit 
supported among foreign nations. The treaties of the 
European powers, with the United States of America, 
will have no validity on a dissolution of the union. We 
shall be left nearly in a state of nature; or we may find by 
our own unhappy experience, that there is a natural and 
necessary progression from the extreme of anarchy to 








shall continue to manifest, of quietly enjoying in 
private life, after ali the toils of war, the bencfits of a 








easily established on the ruins cf liberty abused to Vieene 
tiousness.”” 


the extreme of tyranny; and that arbitrary power is most 
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By the president of the United States of America. 

A PROCLAMATION. 

Whereas combinations to defeat the execution of the 
laws laying duties upon spirits distilled within the United 
States, and upon stills, have, from the time of the com- 
mencement of those laws, existed in some of the western 
parts of Pennsylvania: ' ee 

And whereas, the said combinations, proceeding in a 

manner subversive equally of the just authority of go- 
vernment, and of the rights of individuals, have hitherto 
effected their dangerous and criminal purpose; by the in- 
fluence of certain irregular meetings, whose proceedings 
have tended to encourage and uphold the spirit of oppo- 
sition, by misrepresentations of the laws calculated to 
render them odious, by endeavors to deter those who 
might be so disposed from accepting offices under them, 
through fear of public resentment, and of injury to per- 
sons and property, and to compel those who had accept- 
ed such iene by actual violence to surrender or forbear 
the execution of them;—by circulating vindictive mena- 
ces against all those who should otherwise, directly or in- 
directly, aid in the execution of said laws, or who, yield- 
ing to the dictates, and to a sense of obligation, should 
themselves comply therewith, by actually injuring and 
destroying the property of persons who were understood 
to have complied;—by inflicting cruel and humiliating 
punishments upon private citizens for no other cause 
than that of appearing to be the friends of the laws;—by 
intercepting the public officers on the high-ways, abusing, 
assaulting, and otherwise ill treating them; by going to 
their houses in the night, gaining admittance by force; 
taking away their papers, and committing other outrages; 
employing for these unwarrantable purposes the agency 
of armed banditti, disguised in such manner as for the 
most to escape discovery: 

And whereas, the endeavors of the legislature to ob- 
viate objections to the said laws, by lowering the duties, 
and by other alterations conducive to the convenience of 
those whom they immediately affect, (though they have 
given satisfaction in other quarters, ) and the endeavors of 
the executive officers to conciliate a compliance with the 
laws, by explanation, by forbearance, and even by accon- 
modations, founded on suggestions of local considerations, 
have been disapppointed of their effect by the machina- 
tions of persons whose industry to excite resistance has 
inereased with the appearance of a disposition among the 
people to relax in their opposition, and to acquiesce in 
the laws; insomuch that many persons in the said western 
parts of Pennsylvania have, at length, been hardy enough 
to perpetrate acts which, lam advised, amount to treason, 
being overt acts of levying war against the United States; 
the said persons having, on the sixteenth and seventeenth 
of July last past, proceeded in arms, (on the second day 
amounting to several hundreds,) to the house of John 
Neville, inspector of the revenue for the fourth survey 
of the district of Pennsylvania, having repeatedly attack- 
ed the said house with the persons therein, wounding 
some of them;—having seized David Lenox, marshal of 
the district of Piemnattiele, who, previous thereto, had 
been fired upon while in the execution of his duty, by 
a party of armed men detaining him for some time pri- 
soner, till, for the preservation of his life, and the obtain- 
ing of his liberty, he found it necessary to enter into 
stipulations to forbear the execution of certain official du- 
ties touching processes issuing out of a court of the Unit- 
ed States—and having finally obliged the said inspector 
of the revenue and the marshal from considerations of 

al safety to fly from that part of the country, in or- 
der by a circuitous route to proceed to the seat of go- 
vernment; avowing as the motives of these outrageous 
proceedings an intention to prevent 4 force of arms the 
execution of the said laws, to oblige the said inspector of 
the revenue to renounce his said office, to withstand by 
open violence the lawful authority of the government of 
the United States, and to compel thereby an alteration in 
the measures of the legislature and a repeal of the laws 

foresaid: 

, "and whereas, by a law of the United States, entitled 
“an act to provide for calling forth the militia to exe- 
cute the laws of the union, suppress insurrections, and 
repel invasions,” it is enacted ‘that whenever the laws 
of the United States shall be opposed, or the execution 


——_—— 
erful to be suppressed by the ordinary course of judicial 
proceedings, or by the powers vested in the marshals hy 
that act, the same being notified by an associated justice 
or the district judge, it shall be lawful for the president 
of the United States to call forth the militia of such state 
to suppress such combinations, and to cause the laws to 
be duly executed. And if the militia of a state where 
such combination may happen shall refuse or be insuffi. 
cient to suppress the same, it shall be lawful for the pre. 
sident, if the legislature of the United States shall not be 
in session, to call forth and employ such numbers of the 
militia of any other state or states, most convenient there- 
to, as may be necessary, and the use of the militia, so to 
be called forth, may be continued if necessary, until the 
expiration of, thirty days after the commencement of the 
ensuing session: provided always, that whenever it may 
be necessary in the judgment of the president to use the 
military force hereby directed to be called forth, the 
president shall forthwith, and previous thereto, by pro- 
clamation, command such insurgents to disperse and re- 
tire peaceably to their respective abodes, within a limit- 
ed time:” 


And whereas, James Wilson, an associate justice, on 
the fourth instant, by writing under his hand, did, from 
evidence which had been laid before him, notify me that 
“in the counties of Washington and Alleghany, in Penn- 
sylvania, the laws of the United States are opposed, and 
the execution thereof obstructed by combinations too 
powerful to be suppressed by the ordinary course of ju- 
dicial proceedings, or by the powers vested in the mar- 
shal of that distriet:” 


And whereas, it isin my judgment necessary, under 

the circumstances of the case, to take measures for calling 
forth the militia, in order to suppress the combinations 
aforesaid, and to cause the laws to be duly executed, and 
I have accordingly determined so to do, feeling the deep- 
est regret for the occasion, but withal the most solemn 
conviction, that the essential interests of the union de- 
mand it, that the very existence of government and the 
fundamental principles of social order are materially in- 
volved in the issue, and that the patriotism and firmness 
of ali good citizens are seriously called upon, as oceasion 
may require, toaid ithe effectual suppression of so fatal 
a spirit: 
Wherefore, aud in pursnanee of the provision above 
recited, 1, Gzorncr WasuineTon, president of the United 
States, do hereby command all persons, being insurgents 
as aforesaid, and all others whom it may concern, on or 
before the first day of September next, to disperse and 
retire peaceably to their respective abodes: And I do 
moreover warn all persons whomsoever against aiding 
abetting, or comforting the perpetrators of the aforesaid 
treasonable acts: and do require all officers, and other ci- 
tizens, according to their respective duties, and the laws 
of the land, to exert their utmost endeavors to prevent 
and suppress such dangerous proceedings. 

In Testimony wuerror I have caused the seal of 
the United States of America to be affixed to these 
Comempe and signed the same with my hand.— 

one at the city of Philadelphia the seventh day 
of August, one thousand seven hundred and ninety 
four; and of the independence of the United 

States of America the nineteenth. 

GEO. WASHINGTON. 
By the president: EpMuND RaNnpoLpa. 

By the president of the United States of America. 
A PROCLAMATION, 

Whereas, from a hope that the combinations against 
the constitution and laws of the United States, in cer- 
tain of the western counties of Pennsylvania would yield 
to time and reflection, I thought it sufficient, in the first 
instance, rather to take measures for calling forth the mi- 
litia, than immediately to embody them; but the moment 
is now come when the overtures of forgiveness with no 
other condition than a submission to law, have been only 
partially accepted, when every form of conciliation not 
inconsistent with the being of government, has been 
adopted without cffeet; when the well disposed in those 
counties are unable, by their influence and example, to 
reclaim the wicked from their fury, and are compelled 
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Jenity has been perversely misinterpreted into an appre- 
hension that the citizens will march with reluctance— 
when the opportunity of examining the serious conse- 
uences_ of a treasonable opposition has been employed 
in propagating bE penepcs of anarehy, endeavoring, thro’ 
emissaries, to alienate the friends of order from its sup- 
ort, and inviting its enemies to perpetrate similar aets 
of insurrection—when it is manifest that violence would 
continue to be exercised upon every attempt to enforce 
the laws—when, therefore, government is set at defiance, 
the contest being whether a small portion of the United 
States 8 dictate to the whole union, and at the ex- 
nse of those who desire peace indulge a desperate am- 
ition: | 

Now, therefore, 1, Geornce Wasuineron, president of 
the United States, in obedience to that high and irresistible 
duty consigned to me by the constitution, ‘to take eare 
that the laws be faithfully executed,” deploring that the 
American name should be sullied by the outrages of citi- 
zens on their Own government, commiserating such as 
remain obstinate from delusion, but resolved, sm pertect 
reliance on that gracious Providence which so signally 
displays its goodness towards this country, to reduce the 
refractory to a due subordination to the law, do hereby 
declare and make known, that with a satisfaction which 
can be equalled only by the merits of the militia sum- 
moned into service from the states of New Jersey, Penn- 
sylvania, Maryland and Virginia, I have received intelli- 

ence of their patriotic alacrity, in obeying the call of the 

resent, though painful, yet commanding neeessity, that a 
orce, which, according to every reasonable expectation, 
is adequate to the exigency, is already in motion to the 
scene of disaffection; that those who have confided, or 
shall confide, in the protection of government, shall 
meet full succor under the standard and from the arms 
of the United States; that those who having offended 
against the laws have since entitled themselves to indem- 
nity, will be treated with the most liberal good faith, if 
they shall not have forfeited their claim by any subse- 
quent conduct, and that instructions are given accord- 
ingly. 

And Ido, moreover, exhort all individuals, officers, 
and bodies of men, to contemplate with abhorrence the 
measures leading directly or indirectly to those crimes, 
which produce this resort to military coercion: to check, 
in their respective spheres, the efforts of misguided or 
designing men to substitute their misrepresentation in the 
place of truth, and their discontents in the place of stable 
government; and to call to mind that as the people of 
the United States have been permitted under the Divine 
favor in perfect freedom, after solemn deliberation, and 
in an enlightened age, to elect their own government; 
so will their gratitude for this inestimable blessing be best 
distinguished by firm exertions to maintain the constitu- 
tion and the Jaws. 


And lastly I again warn all persons whomsoever and 
wheresoever, not to abet, aid, or comfort the insurgents 
aforesaid, as they will answer the contrary at their peril; 
and I do also require all officers and other citizens, accord- 
ing to their several duties, as far as may be in their pow- 
er, to bring under the cognizance of the law all offenders 
in the premises. 

In TESTIMONY Wurneor, I have caused the seal of the 
United Sates of America to be affixed to these presents, 
and signed the same with my hand. 

Done at the city of Phiiadelphia, the twenty-fifth day 
of September, one thousand seven hundred and 
ninety-four, and of the independence of the Unit- 
ed States of America, the nineteenth. 

GEO. WASHINGTON. 
Enuonp RANpDocra. 


SPEECH OF THE PRESIDENT OF THE U. S. 
TO BOTH HOUSES OF CONGRESS, NOY. 19, 1794. 

Fellow citizens of the senute and house of representa- 
tives: —When we call to mind the gracious indulgence of 
heaven, by which the Ameriean people became a nation; 
when we survey the people, the general prosperity of our 
country, and look forward to the riches, power, and hap- 
P'ness, to which it seems destined; with the deepest re- 
gret do I announce to you, that during your recess, some 


By the president: 


crisis. 





of the citizens of the United States have been found ca- 
Sur. tro Vout. XLIN—Sie. 6. 





ea 


pable ofan insurrection. It is due, however, to the cha- 
racter of our government, and to its stability, whieh can- 
not be shaken by the enemies of order, freely to unfold 
the course of this event. 


During the session of the year 1790, it was expedient 


to exercise the legislative power, granted by the constita- 
tion of the United States, ‘‘to lay and collect excises.” 
In a majority of the states, seareely an objection was 
heard to this mode of taxation. In some, indeed, alarms 
were at first conceived, until they were banished by rea- 
son and patriotism. 
Pennsylvania, a prejudice fostered and embittered by the 
artifice of men who labored for an aseendency over the 
will of others, by the guidance of their passions, produe- 
ed symptoms of riot and violence. 
that congress did not hesitate to examine the complaints 
which were presented, and to relieve them, as far as jus- 
tice dictated, or general convenience would permit. 
the impression which this moderation made on the dis- 
contented, did not correspond with what it deserved; the 
arts of delusion were ao longer confined to the efforts of 
designing individuals, ; 


In the four western counties of 


It is well known, 


But 


The very forbearance to press prosecutions was misin- 


terpreted into a fear of urging the exeeution of the laws; 
and associations of men began to denounce threats against 
the officers employed. 
formal concert, their operation might be defeated, certain 
self-created societies assumed the tone of condemnation, 
Hence, while the greater part of Pennsylvania itself were 
conforming themselves to the acts of excise, afew eoun- 
ties were resolved to frustrate them. 
ceived that every expectation from the tenderness which 
had been hitherto pursued, was unavailing, and that far- 
ther delay could only create an opinion of impotency or 
irresolution in the government. Legal process was there- 
fore, delivered to the marshal against the rioters and dee 
linquent distillers. 


From a belief, that by a more 


It was now * 


No sooner was he understood to be engaged in this 


duty, than the vengeance of armed men was aimed at his 
person, and the person and property of the inspeetor of 
the revenue. ’ 
him, and detained him for some time, as a prisoner. He 
was obliged, by the jeopardy of his life, to renounce the 
service of other process, on the west side of the Alleghany 
mountain; and a deputation was afterwards sent to him 
to demand a surrender of that which he had served. 
numerous body repeatedly attacked the house of the in- 
spector, seized his papers of office, and finally destroyed 
by fire, his buildings, and whatsoever they contained.— 
Both of these officers, from a just regard to their safety, 
fied to the seat of government; it being avowed, that the 
motives to such outrages were to compel the resignation 
of the inspector: to withstand by foree of arms.the au- 
thority of the United States, and thereby to extort a re- 
peal of the laws of excise, and an alteration in the con- 
duet of the government. 


They fired upon the marshal, arrested 


A 


Upon the testimony of these facts, an associate justice 


of the supreme court of the United States notified to me, 
that ‘‘in the counties of Washington and Alleghany, in 


Pennsylvania, laws of the United States were opposed, 


and the execution thereot obstructed by combinations, too 


powerful to be suppressed by the ordinary course of ju- 


dicial proceedings, or by the powers vested in the mar- 


shal of that district.*? On this call, momentous in the ex- 
treme, I sought and weighed what might best sabdue the 

On the one hand, the judjciary was peeves to 
be stript of its eapacity to enforce the laws, crimes, 
which reached the very existence of social order, were 
perpetrated without control; the friends of government 
were insulted, abused and overawed into silence, or an 
apparent aequieseence; and to yield to the treasonable 
fury of so small a portion of the United States, would be 
to violate the fundamental principle of our constitution, 
which enjoins that the will of the majority shall prevails 
On the other, to array citizen against citizen—to publish 
the dishonor of such excesses—to eneounter the expense, 
and other embarrassments of so distant an expedition, 
were steps too delicate, too closely interwoven with many 
affecting considerations, to be lightly adopted. I post- 
poned, therefore, the summoning the militia imme- 
diately into the field; but I required them to be held in 
readiness, that if my anxious endeavours to reclaim the 
deluded, and to convince the malignant of their danger, 
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should be fruitless, military force might be prepared to 
net, before the season should be too far advanced. 

My proclamation of the 7th of August last was accord- 
ingly issued, and accompanied by the appointment of 
commissioners, who are Ze te repair to the scene of 
insurrection. They were aut orised to confer with any 
bodies of men, or individuals. They were instructed to 
be candid and explicit, in stating the sensations which had 
been excited in the executive, and his earnest wish to 
avoid a resort to coercion; to represent, however, that 
without submission coercion must be the resort; but to 
invite them, at the same time, to return to the demeanor 
of faithful citizens, by such accommodations as lay with- 
in the sphere of executive power. Pardon, too, was 
tendered to them by the government of the United States, 
and that of Peunsylvania, upon no other condition, than 
a satisfactory assurance of obedience to the laws. 

Although the report of the commissioners marks their 
firmness and abilities, and must unite all virtues men, 
by shewing that the means of conciliation have been ex- 
hausted, all of those who had committed or abetted the 
tumults did not subscribe the mild form, which was pro- 
posed as the atonement; and the indications of a peaceable 
temper were neither sufficiently general nor conclusive, 


to recommend or warrant the furthcr suspension of the 
march of the militia. 


Thus the painful alternative could not be discarded. 
I ordered the militia to march, after once more admo- 
nishing the insurgents, in my proclamation of the 25th of 
‘September last. 

t was a task too difficult to ascertain with precision, 
the lowest degree of forve competent to the quelling of 
the insurrection. From a respect, indeed, to economy 
and the ease of my fellow citizens belonging to the mili- 
tia, it would have gratified me to accomplish such an es- 
timate. My very reluctance to aseribe too much inport- 
ance to the opposition, had its extent been accurately 
seen, would have been a decided inducement to the small- 
est efficient numbers. In this uncertainty therefore, I 
put into motion fifteen thousand men, as being an army, 
which, according to all human calculation, would be 
prompt, and adequate in every view, and might perhaps, 

y rendering resistance desperate prevent the effusion of 
blood. Quotas had been assigned to the states of New 
Jersey, Pennsylvania, Maryland and Virginia; the go- 
vernor of Pennsylvania having declared on this occasion, 
an opinion which justified a requisition on the other states. 


As-commander-in-chief of the militia, when called in 
the actual service of the United States, I have visited the 
places of general rendezvous, to obtain more exact infor- 
mation, and to directa plan for ulterior movements. Had 
there been room for a persuasion that the laws were se- 
eure from obstruction; that the civil magistrate was able 
to bring to justice such of the most culpable as have not 
embraced the proffered terms, for example, that the friends 
to peace and good government were not in need of that 
aid and countenance, which they ought always to receive, 
and I trust ever will receive, against the vicious and tur- 
bulent, I should have caught with avidity the opportunity 
of restoring the militia to their families and home. But 
succeeding intelligence has tended to manifest the neces- 
sity of what has been done; it being now confessed by 
those who were not inclined to exaggerate the ill conduet 

of the insurgents, that their malevolence was not pointed 
_ merely to a particular law; but that a spirit inimics! to all 
order, has actuated many of the offenders. If the state of 
things had afforded reason for the continuance of my pre- 
sence with the army, it would not have been withbolden. 
But every appearance assuring such an issue, as will re- 
dound to the reputation and strength of the United States, 
I have judged it most proper to resume my duties at the 
seat of the government, leaving the chief command with 
the governor of Virginia. 

Stull, however, as it is probable, that in a commotion 
like the present, whatsoever may be the pretence, the 
purposes of mischief and revenge may not be laid aside, 
the stationing of a small force for a certain period in the 
four western counties of Pennsylvania will be indispensa- 
ble, whether we contemplate the situation of those who 
are connected with the execution of the laws, or of others 


who may have exposed themselves by an honorable at- 
tachment to them. 





———— 
Thirty days from the commencement of this sessi 
being the legal limitation of the employment of the mj. 
litia. Congress cannot be too early occupied with thi, 
subject. : 
mong the discussions which may arise from this as. 
pect of our affairs, and from the documents which will be 
submitted to congress, it will not escape their observa. 
tion, that not only the inspector of the revenue, but other 
officers of the United States in Pennsylvania, have from 
their fidelity in the discharge of their functions, sustain. 
ed material injuries, to their property. The obligation 
and policy of indemnifying them are stong and obvious, 
It may also merit attention, whether policy will not en. 
large this provision to the retribution of other citizens, 
who, though not under the ties of office, may have suffer. 
ed damage by their generous exertions for upholding the 
constitution aud the laws. The amount, even if all ip. 
jured were included, would not be great, and on future 
emergencies, the government would be amply repaid by 
the influence of an example, that he who incurs a loss jn 
its defence, shall find a recompense in its liberality. 
While there is a cause to lament, that occurrences of 
this nature should have disgraced the name, or interrupt. 
ed the tranquillity of any part of our community or 
should have diverted to a new application, any portion of 
the public resources, there are not wanting real and sub. 
stantial consolation for the misfortune. It has demon- 
strated that our prosperity rests on solid foundations, by 
furnishing an additional proof, that my fellow citizens 
understand the true principles of government and liberty; 
that their trust is in inseparable union; that, notwithstand- 
ing all the devices which have been used to sway them 
from their interest and duty, they are now as ready to 
maintain the authority of the laws against licentious inva. 
sions, as they were to defend their rights against usurpa- 
tion. It has been a spectacle displaying the highest ad- 
vantage, the value of republican government, to behold 
the most and the least wealthy of our citizens standing in 
the same ranks as private soldiers—pre-eminently distin- 
guished by being the army of the constitution, undeterred 
by a march of three hundred miles over rugged moun. 
tains, by the approach of an inclement season, or by any 
other discouragement. Nor ought Ito omit to acknow- 
ledge the efficacious and patriotic co-operation, which I 
have experienced from the chief magistrates of the states 
to which my requisitions have been addressed. 
To every deseription, indeed, of citizens, let praise be 
givens; but let thern persevere in their affectionate vigi- 
ance over that precious depository of American happi- 
ness, the constitution of the United States. Let them 
cherish it too, for the sake of those, who from every 
elime are daily seeking a dwelling in our land. And 
when in the calm moments of reflection, they shall have 
retraced the origin and progress of the insurrection, let 
them determine whether it has not been fomented by 
combinations of men, who, careless of consequences, and 
disregarding the unerring truth, that those who rouse, 
cannot always appease a civil convulsion, have disseminat- 
ed, from an ignorance or perversion of facts, suspicions, 
jealousies, and accusations of the whole government. 


Having thus fulfilled the engagement, whieh I took, 
when I entered into office, ‘‘to the best of my ability to 
weserve, protect and defend thie constitution of the U. 
States,”? on you, gentlemen, and the people by whom you 
are deputed, [rely for suppor? 

Iu the arrangements to which the possibility cf a simi- 
lar contingency will naturally draw your attention, it 
ought not to be forgotten, that the militia laws have exhi- 
bited such striking defects, as could not have been sup- 
plied but by the zeal of our citizens. Besides the extra- 
ordinary expense and waste, which are not the least of 


the defects, every appeal to those laws is attended witha 
doubt on its success, 


The devising and establishing of a well regulated militia, 
would be a genuine source of legislative honor, and per- 
fect title to public gratitude. 1 therefore, entertain 3 
hope, that the present session will not pass, without car- 
rying to its full energy the power of organizing, arming, 
and disciplining the militia; and thus providing in the 
language of the constitution, for calling them forth to exe- 
cute the laws of the union, Suppress insurrections, aud 


repel invasions, GEORGE WASHINGTON. 
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———— 
Extract from an address delivered by governor Mifflin, 
at Lancaster, on the 26th of September, 1794. 

A diversity of opinion exists among our fellow citizens; 
put J think no diversity of opinion can exist, in an eplight- 
ened republican community, with respect to the necessity 
of obeying them, while they continue, as much as any 
other act, as much as any es or even as much as the 
constitution itself, the aw of the land. They can be 
amended, if they are imperfeet; orthey may be repealed, 
if they are pernicious; but, consistent with the oath, or af- 
frmation, of every public officer, and the duty of every 
private citizen, they cannot be disobeyed, or obstructed, 
or resisted. 

Reflect, for a moment, on the fatal consequences of a 
contrary doctrine upon our = and private prosperity. 
Suppose the inhabitants of the populous cities throughout 
the continent were to refuse to pay the impost. Suppose 
the collection of the tax upon carriages, or the tax upon 
snuff, and refined sugar, were to be forcibly resisted. 
Such a refusal and resistance, it is true, would be uncon- 
stitutional and unreasonable: but have not the parties in- 
terested in those cases as great a right to judge for them- 
wives, as any other description of citizens? And if a mi- 
nority of any kind, can justify, an attempt to govern the 
majority, why not a minority of merchants or manulac- 
turers as well as a minority of any other class of citizens? 
The same questions applied, as they may fairly be, to 
every instance of taxation, will show obviously that our 
government never could be supported, if every class of 
eitizens who were interested in opposing any particular 
duty, might ensure success to their opposition by taking 
arms against the state. “here could be no revenue raised 
to protect us from foreign violence, or to secure to us the 
fruit of our industry: discord and war would soon divide 
and ravage the continent; and the republican fabric, 
which has been so honorably established, after a seven 

ears contest, must inevitably moulder into anarchy, or 
london into despotism. 

Thus, in the case of the acts of congress, let them be 
thought ever so bad, till the courts of justice pronounce 
them unconstitutional, or till the legislature repeals them. 
they are under the protection of the constitutions which 
we are bound by the most solemn ties to support. Any 
man, therefore, who violates them, violates that constitu- 
tion, upon which likewise, the safety of your lives, and 
the security of your farms depend. 

But to every candid mind, it must be evident, that the 
present question is not confined to the policy of any acts 
of congress, but involves the very existence of our govern- 
ment. 
the laws, we must in every case assert and maintain their 
authority; for, (as Lhave observed on another occasion) 
if you permit them to be resisted or overthrown, with 


impunity, on any pretext, you in effect, set an example to 


violate them on every pretext. 





A charge delivered by Alexander Addison, esq. presi- 


dent of the court, to the grand jury of the county of Al- 
leghany, at Pittsburgh, September Ist, 1794. 


The alarming and awful situation of this country, at 
On 
the part of the government, we are now offered a forgive- 
ness of all that is past, on condition that we sincerely sub- 


this time, is too well known to require a statement. 


mit to the excise law, and all other laws. ‘The question 


how is, whether we will accept of the terms proposed 


or not, 


The decision of this question is of such importance, 

at | am sure it will receive a solemn consideration, from 
every citizen of a sober mind. If we accept of the terms, 
If we reject them, we shall have 
’ There is no medium between these extremes. For 
in the present state of this country, it is impossible to ex- 
Go- 
vernment is the whvle people acting by their representa- 
ves. ‘The will of these representatives must not be ex- 
torted by. force or fear; otherwise those, who thus con- 


we shall have peace. 
war, 


pect from government a repeal of the excise law. 


strain them, exercise a tyranny over the rest of the im oe 
€ are little more than a seventieth part of the 


laws to the whole. 


If we mean, in any case, to enjoy the security of 


nited 
States. We ought not therefore to pretend to dictate 
i But whatever portion we may be, if 
one law is repealed, at the call of armed men, govern- 
ment is destroyed: no Jaw will have any force; every law 





ment is therefore now compelled to enforce submissien 
to this law, or to none. ‘The whole force of the United 
States must be exerted to su or its authority now, or 
the government of the United States must cease to exist. 
Submission or war, therefore, is the alternative. 

War is so dreadful a calamity, that nothing can justify 
its admission, but an evil against which no other remedy 
remains. ‘hat the colonies, to relieve themselves from 
the tyranny of Britain, should have roused to war, no man 
will wonder. ‘hey had to acquire the first principle of 
liberty, an equal voice in framing their laws. ‘The same 
was the case of France. Its constitution was overthrown, 
and one man had by inheritance, acquired a power which 
he could transmit to his successor, of making laws for the 
whole nation. But our constitation has already secured 
the most democratic principles of representation. Our 
complaint is only against the ordinary exercise of legisla- 
tion. We have now more than a just proportion of repre- 
sentatives. ‘To fill our just proportion we may choose 
whom we please. And we ought not yet to despair, that, 
in alegal manner, we shall receive redress, for every just 
complaint. ‘he principles of liberty are completely es- 
tablished in our constitution. ‘Those principles are, that 
the will of a mujority should control the few. We wish 
now for a liberty destructive of those principles, which we 
formerly sought, and the French now fight, to establish. 
Our complaint is, that the many, have not yet repealed a 
law at the request of the few, and therefore we rashly 
propose war. 

lt we determine on war, look forward to the conse- 
quences. Either we shall defeat the United States; or the 
United States will subdue us. If the United States sub- 
due us, we shall, at the end of the war, be certainly not 
in a better situation, than we are at present, for the same 
necessity, the preservation of the authority of govern- 
ment will exist for enforcing the law then, which exists 
for enforcing it now. We shall be in a worse condition; 
for government will then be under no obligation to grant 
us the favorable terms, which are now offered: but may 
exact punishment for past offences, penaltics for past de- 
linquencies, compensation for past damages, and reim- 
bursement of the expenses of the war. ‘To these I might 
add the miseries attending the war. But as these will 
attend the war, in either event, L shall particularly al- 
lude to them in the supposition of our defeating the Unit- 
ed States, 

‘Lo me this event appears improbable to the last degree. 
A train of unfortunate delusious (for such | deem them) 
seens to occupy the minds of many in this country.  Itis 
said, that no militia will come out against us, that if they 
do, we are so much superior in arms that we shall easily 
deteat them; that we ean intercept them in the mountains 
and prevent their passage; that if they should come, they 
will march peaceably along, and vot disturb the citizens 
engaged in the lawful occupations of life; and that at the 
worst, we can throw ourselves under the protection of 
the British. 

On such notions, these are my remarks. From all that 
I have heard or seen, there is a resentment in the people 
of the other side of the mountains, against our conduct, on 
two grounds, as being contradictory to the principles of 
democracy, which require obedience to a constitutional 
law; and as refusing to bear any part of a burden, to which 
they have submitted. This resentment will not only carry 
vast nun.bers of them to comply with the regular call of 
the militia, but to step forward as volunteers. Supposing 
(which may yet be doubted) that they may at first be in- 
fvrior to us, in the art of fighting; the interests of the 
United States are so deeply involved in our submission, 
no expense will be spared to accomplish it, And should 
the draft of the militia be insuflicient, certainly the legis- 
liture will enable the exccutive to raise and maintain a 
sianding body of forces, to accomplish the objeet Fong 
vernment. ‘They will come at different times, in differ- 
ent directions, and accumulated numbers, for the whole 
force of the United States will be directed against us; so 
has the president, who never speaks till he has determin- 
ed, declured by his proclamation. If this country reject 
the conditions offered, the whole country will be consi- 
dered as in a state of rebellion; every man must be con- 
sidered either as a citizen, or as an enemy. If he say, he 
is a citizen, he may be ealled upon by the foree under the 





will be disobeyed, in some part of the union. Govern- 


authority of government, to unite in subduing its ene- 
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mies. If he refuse: he becomes an enemy, and as such 
may be treated. ‘The army of government may live among 
us at free quarters, and reduce us to obedience by plunder, 
fire and sword. 


Will the British receive us? The government of Cana- 
da dare not, without authority from London. And it is 
not to be supposed, that Britain will risk the loss of the 
Sriendship oud trade of the United States, for so poor an 
object as our becoming her suijects. If she did, might we 
not expect, that the United States would seize her domi- 
nions on the eastern part of Canada and Nova Scotia, and 
intercept our communication with her. Against the whole 
force of the United States, exerted as we have reason to 
fear, what have we to rest on? Where are our arms? 
Where are our magazines of military stores? Or where 
can we obtain a supply of these articles, but from the 
United States, with whom we shall‘be at war. All com- 
neunication between us and our fellow citizens on the east 
side of the mountains will be cut off. Even the supplies 
of the common articles of life, which we reccive from 
them, will be prevented: and nota single article of food 
or clothing, much less of arms or ammunition, will be 
furnished to us, from that quarter. Army after army 
will be sent against us. Ina state of open war, we shall 
be considered as any other enemy, with the additional 
rancor attached to acivil war. Our agriculture will be 
destroyed, our fields laid waste, our houses burnt, and 
while we are fighting our fellow citizens on one side, the 
Indians (and God knows how soon) will attack us on the 
other. ‘The consciences of many among ourselves will 
shrink back with horror, at the idea of drawing a sword 

inst our brethren. They will cali for neutrality. They 
will enter into associations for mutual defence. Many, 
who now from fear of danger or insult, put on the ap- 
pearance of zeal and violence, will, when it comes to de- 
cisive exertion, draw back. But those who are for war 
will strive, by force, to draw in those who are for peace. 
We shall attack and destroy each other, and fall by our 
own hands. Our corn fields will be converted iuto fields 
of battle. No man will sow; for no man will be sure that 
he shall reap. Poverty, distress, and famine, will ex- 
tinguish us. All mutual confidence will be at an end, 
and all the bands of society will be dissolved. Every man 
will be afraid to speak to his neighbour. ‘There will be 
no power of government to control the violence ofsthe 
wicked. No man’s life, no man’s house, no man’s goods, 
no man’s wife, no man’s daughter, will be safe. A scene 
of general destruction will take place. And, should go- 
vernment, weary of chastising us, at last leave us to our- 
selves: we shall be a miserable remnant, without wealth, 
ecommerce, or virtue: a prey to the savages, or slaves to 
Britain. 

Are we prepared for a separation from the United 
States, and to exist as an independent people? This isa 
question which ought to be settled, previously to our 
taking up arms against government. For to disobey a 
government, while, by remaining init, we admit its au- 
| ity to command, is too absurd, and tco contrary to the 
duty of citizens, for any man of reason and virlue to 
support: especially where that goverument, like ours, is 
created and changeable by the people themselves, that is 
by the whole people, or a majority of the whole people. 


Our appeal to arms is therefore a declaration of indepen- 


dence, and must issue, either in separation or obedience. 

Government cannot recede farther than it has done. 
It has.already made sacrifices, which entitle it to grate- 
ful returns. It offers to forgive past offences, and con- 
sider us as having never erred, It cannot, without a to- 
tal extinction of all authority, repeal this law, while we 
disobey it; government must either subdue us, or cast us 
of. Fer, however we may flatter ourselves with the 
deceptive hope of defeating government, we have no 
prospect of subduing it; and compelling the United States 
to retain us in the union. Suppose us then a separate 
peeple, what prospect have we of being able to secure 
those objects, which «are cssential to the prosperity of 
this county, and of far more cousequence than the repeal 
of the exeise law? 

Do vou, gentlemen, who by your station, can do it so 
effectually, unite with me in expressing, propagating, and 
supporting these sentiments; and through you, beth now aod 
hereafter, let them be felt to be the voice of your country. 
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They are mine—and were an angel from heaven to 
charge me, to make to you, as I sieota answer it at the 
tribunal of God, a faithful declaration of my opinion of 
the interests of this country, at this important period, | 
would, were it the last moment of my life, address you 
as I have now done. And QO! may the God of wisdom 
and peace inspire this people with discernment and virtue 
remove from their minds blindness and passion, and saye 
this country from becoming a field of blood. 
8 © Otewe— 

RATIFICATION OF THE CONSTITUTION, 
Acts of the several states ratifying the constitution of the 
United States of America. 

In the house of representatives of the U. S.—Jan. 19, 1833, 

Resolved, That the clerk of the house of representa. 
tives, cause the several acts of ratification of the feder,} 
constitutions by the state conventions, with the dates of 
times and places of the same, to be collated and printed 
for the use of the members of this house. 

Attest: M. St. CLAIR CLARKE, clerk h. r. U.S, 

U. States in congress assembled, Friday, Sept. 28, 1787, 
Prrsent—New Hampshire, Massachusetts, Connecticut, 

New York, New Jersey, Pennsylvania, Delaware, Vir. 

ginia, North Carolina, South Carolina and Georgia, 

and from Maryland, Mr. Ross. 

Congress having received the report of the convention 
lately assembled in Philadelphia: 

Resolved unanimously, That the said report, with the 
resolutions and letters accompanying the same, be trans. 
mitted to the several legislatures in order to be submitted 
to a convention of delegates, chosen in each state by the 
people thereof, in conformity to the resolves of the con- 
vention made and provided in that ease. 

The states having accordingly passed acts for severally 
calling conventions, and the constitution being submitted 
to them, the ratifications thereof were transmitted to cou- 
gress as follows: 

DELAWARE. , 

We, the deputation of the people of Delaware state, in 
convention met, having taken into our serious consideration 
the federal constitution, proposed and agreed upon by the 
deputies of the United States in a general convention, 
held at the city of Philadelphia, on the seventeenth day 
of September, in the year of our Lord 1787, have ap- 
proved, assented to, ratified and confirmed, and by these 
presents do, in virtue of the power and authority to us 
given for that purpose, for ra in behalf of ourselves and 
our constituents, fully, freely, and entirely approve of, 
assent to, ratify and confirm the said convention. 

Done in convention at Dover, this seventh day of De- 
cember, in the year aforesaid, and in the year of the in- 
dependence of the United States of America the twelfth. 
In testimony whereof, we have hereunto subseribed our 
names. 

I, ‘thomas Collins, president of the Delaware state, 
<lo hereby certify that the above instrument of writing, is 
a true copy of the original ratification of the federal con- 
stitution by the convention of the Delaware state, which 
original ratification is now in my possession. In testi- 
mony whereof, I have caused the seal of the Delaware 
state to be hereunto affixed. THOMAS COLLINS. 

PENNSYLVANIA. 

In the name of the people of Pennsylvania. 

Be it known unto all men, that we, the delegates of 
the people of the commonwealth of Pennsylvania, in ge- 
neral convention assembled, have assented to, and ratificd, 
and by these presents do, in the name and by the autho- 
rity ef the same people, and for ourselves, assent to and 


ratify the foregoing constitution of the United States of 


America. Done in the convention at Philadelphia, the 
twelfth day of December, in the year of our Lord 1787, 
and of the independence of the United States of America 
the twelfth. In witness whereof, we have hereunto sub- 
scribed our names. 
FREDERICK A. MUHLENBURG, president. 
NEW JERSEY. 

In convention of the state of New Jersey. Whereas, &e. 

Now, be it known, that we, the delegates of the state 
of New Jersey, chosen by the people thereof for the pur- 
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pay FE delinenited dn: and con-|and in the name, and on the behalf of the ple of this 


sidered the aforesaid proposed constitution, do hereby 

for and on behalf of the people of the said state of New 

Jersey, agree to, ratify and confirm the same, and every 
rt thereof. ‘ 

Done in convention by the unanimous consent of the 
members present, this 18th day of December, in the year 
of our Lord 1787, and of the independence of the United 
States of America the twelfth. In witness whereof we 
have hereunto subscribed our names. : 

JOHN STEVENS, president. 
CONNECTICUT. 
In the name of the people of the State of Connecticut. 

We, the delegates of the people of the said state in ge- 
neral convention assembled, pursuant to an act of the le- 
gislature in October last, have assented to, and ratified, 
and, by these presents, do assent to, ratify, and adopt the 
constitution reported by the convention of delegates in 
Philadelphia, on the 17th day of September, A. D. 1787, 
for the United States of America. 

Done in convention at Hartford, this 9th day of Janua- 
ry, A. D. 1788. In witness whereof, we have hereunto 
setour hands) MATTHEW GRISWOLD, president. 

COMMONWEALTH OF MASSACHUSETTS. 
In convention of the delegates of the people of the com- 

monwealth of Massachusetts, February 6, 1788. 

The convention having impartially discussed, and fully 
considered the constitution of the United States of Ame- 
rica, reported to congress by the convention of delegates 
from the United States of America, and submitted to us 
by a resolution of the general court of the said common- 
wealth, passed the 25th day of October last past, and ac- 
knowledging, with grateful hearts, the goodness of the 
Supreme Ruler of the universe in affording the people of 
the United States, in the course of his Providence, an op- 
portunity, deliberately and peaceably, without fraud or 
surprise, of entering into an explicit and solemn compact 
with each other, by assenting to, and ratifying, a new 
constitution, in order to form a more perfect union, es- 
tablish justice, insure domestic tranquillity, provide for 
the common defence, promote the general welfare, and 
secure the blessings of liberty to themselves and their 
posterity; do, in the name, and in the behalf, of the peo- 
ple of the commonwealth of Massachusetts, assent to, and 
ratify the said constitution for the United States of Ame- 
rica, &c. &e. Ke. 

In witness whereof, we have hereunto set our hands 
and seals, at Boston, in the commonwealth aforesaid, this 
7th day of February, A. D. 1788, and in the 12th year of 
the independence of the United States of America. 

JOHN HANCOCK, president. 
WM. CUSHING, vice president. 
STATE. OF GEORGIA. 
In convention, January the 2d, 1788. Whereas, &e. &e. &e. 

Now, know ye, that we, the delegates of the people of 
the state of Georgia in convention met, pursuant to the 
resolutions of the legislature aforesaid, having taken into 
our serious consideration the said constitution, have as- 
sented to, ratified, and adopted, and, by these presents, 
do, in virtue of the powers and authority to us given by 


_ the people of the said state for that purpose, for, and in 


behalf of ourselves and our constituents, fully and entire- 
ly assent to, ratify, and adopt the said constitution. 

one in convention at Augusta, in the said state, on 
the 2d day of January, in the year of our Lord 1788, and 
of the independence of the United States the twelfth. In 
witness whereof, we have hereunto subseribed our names, 

JOHN WEREAT, president, 
MARYLAND. 

In convention of the delegates of the people of the state of 

Maryland, April 28, 1788. 

We the' delegates of the people of the state of Mary- 
and, having ully considered the constitution of the 
Inited States of America, reported to congress by the 
convention of deputies from the United States of Ameri- 
gn in Philadelphia, on the 17th day of September, 
a © year 1787, of which the annexed isa copy, and sub- 
itted to us by a resolution of the general assembly of 
Maryland, in November session, 1787, do for ourselves, 


names. 





state, assent to, and ratify the said constitution. 


In witness whereof, we have hereunto subscribed our 
GEORGE PLATER, president. 


STATE OF SOUTH CAROLIINA,. 


In convention of the people of the state of South Carolina, 


by their representatives, held in the eity of Charleston, 
on Monday, the 12th day of May, and continued by di- 
vers adjournments to Friday the 23d day of May, Anno 
Domini one thousand seven hundred and eigh ae 
and inthe twelfth year of the independence of the Unit- 
ed States of America. 

The convention having maturely considered the consti- 


tution, or form of government reported to eongress by 
the convention of 


elegates from the United States of 
America, and submitted to them by a resolution of the 


legislature of this state, passed the 17th and 18th days of 


February last, in order to form a more perfeet union, es- 


tablish justice, insure domestic tranquillity, provide for 


the common defence, promote the general welfare, and 
secure the blessings of liberty to the people of the said 
United States and their posterity—do, in the name and 
behalf of the people of this state, hereby assent to, and 
ratify the said constitution. 

Done in convention, the 23d day of May, in the year of 


our Lord 1788, and the independence of the United States 
of America the twelfth. 


THOMAS PINCKNEY, president. 
Joun Sanprorpn Dart, secretary. 


STATE OF NEW HAMPSHIRE. 


In convention of the delegates of the people of the state 


of New Hampshire, June the 21st, 1788. 
The convention having impartially diseussed, and full 


considered the constitution of the United States of Ameri- 
ca; reported to congress by the convention of delegates 
from the United States of America, and submitted to us 
by a resolution of the general court of said state, passed 
the 14th day of: December last past and acknowledging, 


with grateful hearts, the goodness of the Supreme Ruler 


of the universe, in affording the people of the United 
States, in the course of his Providence an opportunity de- 
liberately and peaceably, without fraud or surprise, of en- 
tering into an explicit and solemn compact with each 
other, by assenting to, and ratifying a new constitution, 


in order to form a more perfect union, establish justice, 
insure domestic tranquillity, provide for the common de- 
fence, promote the general wefare, and secure the bles- 
sings of liberty to themselves and their gear gr in 
the name and behalf of the people of the state of New 
Hampshire, assent to, and ratify the said constitution for 


the United States of Ameriea, &e. &e. Ke. 


JOHN SULLIVAN, president of the convention. 
JOHN LANGDON, president of the senate. 
By order: 
Joun Catr, secretary of the convention. 
Josxern Pearson, secretary of state. 
VIRGINTA, to wit: 
We, the delegates of the people of Virginia, duly eleet- 


ed in pursuance of a recommendation from the general 
assembly, and now met in convention, having fully and 
freely investigated and discussed the proceedings of the 


federal convention, and being prepared as well as the 
most mature deliberation hath enabled us to decide there- 
on—do inthe name, and in behalf of the people of Vir- 


ginia declare and make known that the powers granted 
under the constitution, being derived from the people of 
the United States, may be resumed by them whensoever 
the same shall be perverted to their injury or oppression, 
and that every power not granted thereby remains with 
them and at their will: that therefore no right of any de- 
nomination ean be cancelled, abridged, restrained or modi- 
fied by the congress, by the senate, or house of represen- 
tatives, acting in any capacity, by the president, or any 
department, or officer of the United States; exeept in 


those instances in which power is given by the constitution 
for those purposes: and that, among other essential rights, 
the liberty of conscience and of the press cannot be ean- 
celled, abridged, restrained, or modified, by any authori- 
ty of the United States. With these impressions, with a 
solemn appeal to the Searcher of hearts, for the purity of 
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our intentions, and under the conviction that whatsoever 


ir ections may exist in the constitution, ought rather 


to 


examined in the mode prescribed therein, than to 
the union into danger by a delay, with a hope of 

ning amendments previous to the ratification—we, 
the said delegates, in the name and in behalf of the peo- 

-of Virginia, do, by these presents, assent to, and ra- 

the constitution, recommended on the 17th day of 
r, 1787, by the federal convention, for the go- 
vernment of the United States, thereby announcing to all 
whom it may concern, that the said constitution is bind- 
ing upon the said people, according to an authentic copy 
hereto annexed, in the words following. (See constitu- 
tion.) Done in convention this 26th day of June, 1788. 

By order of the convention: 
EDM. PENDLETON, president. 
STATE OF NEW YORK. 

We, the delegates, of the people of the state of New 
York, duly elected and met in convention, having mature- 
ly considered the constitution of the United States of Ame- 
rica agreed to on the 17th day of September, in the year 
1787, by the convention that was assembled at Philadel- 
phia, in the commonwealth of Pennsylvania, (a copy 
whereof precedes these presents)—and having also seri- 
ously and deliberately considered the present situation 
ofthe United States, do declare and make known, &e. 
ke. &e. 

Under these impressions, and declaring that the rights 
aforesaid cannot be abridged or violated, and that the ex- 

tions aforesaid are consistent with the said consti- 
tution; and in confidence that the amendments which shall 
have been proposed to the said constitution will receive 
an early and mature consideration, we the said delegates, 
in the name and in behalf of the people of the state of 
New York, do, by these presents, assent to, and ratify 
the said constitution, Ke. &e. Ke. 

Done in convention, at Poughkeepsie, in the county of 
Dutchess, in the state of New York, the 26th day of July, 
in the year of our Lord 1788. ¥ 

By order of the convention: 
GEORGE CLINTON, president. 

Attest: Joun McKesson, 

As. B. Banker, 
STATE OF NORTH CAROLINA. 
In convention. 

Whereas the general convention which met at Phila- 
delphia in pursuance of a recommendation of congress, 
did recommend to the citizens of the United States a con- 
stitution or form of government, ia the following words, 
namely: 

“We the people,” &c. [Here follows the constitution 
of the United States, verbatum. ] 

Resolved, ‘Vhat this convention, in behalf of the free- 
men, citizens, and inhabitants of the state of North Caro- 
lina, do adopt and ratify the said constitution and form of 
government. 

Done in convention, this 21st day of November, 1789. 

SAMUEL JOHNSTON, pres’t of the convention. 
J. Hun, 

James Tayrtor, 


¢ secretaries. 


secretaries. 


RHODE ISLAND. 
On the 16th of June, 1790, the following ratification by 
the state of Rhode Island, was communicated to congress. 
The constitution of the United States of America pre- 
es the following ratification. ] 

Ratification of the constitution by the convention of the 
state of Rhode Island and Providence Plantations. 
We, the delegates of the people of the state of Rhode 

Island and Providence Plantations, duly elected, and met 

in convention, having maturely considered the constitu- 

tion for the United States of America, agreed to on the 
17th day of September, in the year one thousand seven 
hundred and cighty-seven, by the convention then assem- 
bled at Philadelphia, in the commonwealth of Pennsyl- 
vania, {a copy whereof precedes these presents;] and 
having also seriously and deliberately considered the pre- 
sent situation of this state, do declare and make known, 
ke. Ke. Ke. 

Under these impressions, and declaring that the rights 
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planations aforesaid are consistent with the said constity. 
tion, and in confidence that the amendment hereaftey 
mentioned will receive an early and mature considera. 
tion, and conformably to the fifth article of said consti. 


tution, speedily become a part thereof. We, the saiq 
delegates, in the name and in behalf of the people of the 
state of Rhode Island and Providence Plantations, do, by 
these presents assent to and ratify the said coustitutio, 
&e. Ke. Ke. ; 
Done in convention at Newport, in the county of New. 
port, in the state of Rhode Island and Providence Play. 
tations, the 29th day of May, inthe year of our Lord 
1790, and in the fourteenth year of the independence of 
the United States of America. 
By order of the convention, 
DANIEL OWEN, president. 
Attest, Daniet Uppixe, secretary. 
STATE OF VERMONT. 
In convention of the delegates of the people of Vermont, 
Whereas, by an act of the commissioners of the state 
of New York, done at New York, the seventeenth day of 
October, in the fifteenth year of the independence of the 
United States of America, 1790, every impediment, 4s 
well on the part of the state of Vermont, to the admis. 
sion of the state of Vermont into the union of the United 
States of America, is removed: in full faith and assurance 
that the same will stand approved and ratified by con. 
gress. 

This convention, having impartially deliberated upon 
the constitution of the United Siates of America, as now 
established, submitted to us by an act of the general as. 
sembly of the state of Vermont, passed October 27th, 
1780, do, in virtue of the power and authority to us giy- 
en for that purpose, fully and entirely approve of, assent 
to, and ratify the said constitution; and declare that, im- 
mediately from and after this state shall be admitted by 
the congress into the union, and to a full participation of 
the benefits of the government now enjoyed by the states 
in the union, the same shall be binding on us, and the 
people of the state of Vermont, forever. 

Done at Bennington, in the county of Bennington, 
the 10th day of January, in the fifteenth year of the in- 
dependence of the United States of America, 1790. In 
testimony whereof, we have hereunto subseribed our 
names. THOMAS CRIVPTENDEN, president. 

[gIt is not a little remarkable that each and every 
of the ratifications of the *‘old thirteen” have direct refer- 
ence to an act of the ‘people; and that the word 
**state,” as separated from them, does not oecur in either.) 
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IN THE SENATE OF THE UNITED STATES. 
January 21, 1833. 
Mr. Wilkins, from the committee on the judiciary, 
whom was referred the message of the president of the 
United States of the 16th instant relative to the proceet- 
ings of South Carolina, reported the following bill, which 
was read and ordered to be printed. 
An act further to provide for the collection of duties on 
imports. * 
Be it enacted by the senate und house of representatives 
the United States of America in congress assembled, 
hat whenever, by reason of unlawful obstructiors, com- 
binations, or assemblages of persons, it shall become in- 
practicable in the judgment of the president, to execute 
the revenue laws, and collect the duties on imports in 
the ordinary way, in any collection distriet, it shall aud 
may be lawful for the president to direet that the custom 
house for such district be established and kept in any se 
cure place within some port or harbor of sueh district, 
either upon land or on board any vessel; and, in that 
case, it shall be the duty of the collector to reside at such 
place, and there to detain all vessels and cargoes, arriving 
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* The bill that follows is that which was debated and 
assed by both houses of congress, and we have thought 
it best so to present the bill, as if from the commillet, 
for, if we recollect jrightly, all, or very near all, the 
amendments made were offered by the committee, as will 
appear in the debate. For these reasons it appeared un- 
necessary to insert the original bill, verbally—-which does 





aforesaid cannot be abridged or violated, and that the ex- 


not materially differ from the law enacted. Epiror. 
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within the said district until the duties imposed on said car- 

,by law be paid, in cash, deducting interest according to 
existing laws; and in such cases it shall be unlawful to take 
the vessel or cargo from the custody of the proper officer 
of the customs, unless by process from some court of the 
United States; and in case of any attempt otherwise to 
take such vessel or cargo by any force, or combination, 
or assemblage of persons too great to be overcome by the 
officers of the customs, it shall and may be lawful for the 
resident of the United States, or such person or persons 
as he shall have empowered for that purpose, to employ 
such part of the land or naval forces, or militia of the 
United States as may be deemed necessary for the pur- 

se of preventing the removal of such vessel or cargo, 
and protecting the officers of the customs in retaining the 
custody thereof. 

Sec. 2. And be it further enacted, That the jurisdic- 
tion of the circuit courts of the United States shall ex- 
tend to all cases, in law or equity, arising under the re- 
venue laws of the United States, for which other provi- 
sions are not already made by law; and if any person 
shall receive any injury to his person or property for or 
on account of any act by him done, under any law of the 
United States, for the protection of the revenue or the 
collection of duties on imports, he shall be entitled to 
maintain suit for damage therefor in the circuit court of 
the United States in the district wherein the party doing 
the injury may reside, or shall be found. And all pro- 
perty taken or detained by any officer or other person 
under authority of any revenue law of the United States 
shall be irrepleviable, and shall be deemed to be in the 
custody of the law, and subject only to the orders and 
decrees of the courts of the United States having jurisdic- 
tion thereof. And if any person shall dispossess or res- 
cue, or attempt to dispossess or rescue, any property so 
taken or detained as aforesaid, or shall aid or assist there- 
in, such person shall be deemed guilty of a misdemeanor, 
and shall be liable to such punishment as is provided by 
the twenty-second section of the act for the punishment 
of certain crimes against the United States, approved the 
thirtieth day of April, anno Domini one thousand seven 
hundred and ninety, for the wilful obstruction or resist- 
ance of officers in the service of process. 

Sec. 3. And be it further enacted, ‘That in any case 
where suit or prosecution shall be commenced in a court 
of any state against any officer of the United States, or 
other person, for or on account of any act done under the 
revenue laws of the United States, or under color thereof, 
or for or on account of any right, authority, or title, set 
up or claimed by such officer, or other person, under any 
such law of the United States, it shall be lawful for the 
defendant in such suit, or prosecution, at any time before 
trial, upon a petition to the cireuit court of the United 
States, in and for the district in which the defendant shall 
have been served with process setting forth the nature of 
said suit or prosecution, and verifying the said petition by 
affidavit, together with a certificate signed by an attorney 
or counsellor atlaw of some court of record of the state 
in which such suit shall have been commenced, or of the 
United States, setting forth that, as counsel, for the pe- 
ltioner, he has examined the proceedings against him, 
and has earefully inquired into all the matter set forth in 
the petition, and that he believes the same to be true; 
which petition, affidavit, and certificate, shall be present- 
ed to the said circuit court, if in session, and if not, to 
the clerk thereof, at his office, and shall be filed in said 
office, and the cause shall thereupon be entered on the 
docket of said court, and shall be thereafter proceeded in 
asa cause originally commenced in that court; and it 
shall be the duty of the clerk of said court, if the suit 
were commenced in the court below by summons, to is- 
sus a writ of certiorari to the state court, requiring said 
court . . . 

t to send to the said cireuit court the record and pro- 
ceedings in said cause; or if it were commenced by ca- 
pias, he shall issue a writ of habeas corpus cum catisa, a 
duplicate of which said writ shall be delivered to the 
— of the state court, or left at his office by the mar- 
= of the district, or his deputy, or some person duly 
the os thereto; and, thereupon, it shall be the duty of 
a sald state court to stay all further proceedings in such 

use, and the said suit, or prosecution, upon delivery of 
such process, or leaving the same as aforesaid, shall be 

Cemed and taken to be moved to the said circuit court, 





and any further proceedi trial, or judgment therein 
in the state court shall he wholly null and void. And if 
the defendant in any such suit be in actual custody on 
mesne process therein, it shall be the duty of the marshal, 
by virtue of the writ of habeas corpus cum causa, to take 
the body of the defendant into his custody, to be dealt 
with in the said cause according to the rules of law and 
the order of the cireuit court, or of any judge thereof, in 
vacation. And all attachments made and all bail and 
other security given upon such suit, or prosecution, shall 
be and continue in like foree and effect, as if the same 
suit or prosecution, had proceeded to final judgment and 
execution in the state court. And if, upon the removal 
of any such suit, or prosecution, it shall be made to ap- 
pear to the said circuit court that no copy of the record 
and proceedings therein, in the state court, can be obtain- 
ed, it shall be lawful for said circuit court to allow and 
require the plaintiff to proceed de novo, and to file a de- 
claration of his cause of action,and the parties may there- 
upon proceed as in actions originally brought io said cir- 
cuit court; and on failure of so proceeding, judgment of 
non pros. may be rendered against the plaintiff with costs 
for the defendant. 

Sec. 4. And be it further enacted, That in any case 
in which any party is, or may be by law, entitled to co- 
pies of the record and proceedings in any suit or prosecu- 
tion in any state court, to be used in any court of the 
United States, if the clerk of said state court shall, upon 
demand, and the payment or tender of the legal fees, re- 
fuse or neglect to deliver to such party certified copies of 
such record and proceedings, the court of the United 
States in which such record and proceedings may be need- 
ed, on proof, by affidavit, that the clerk of such state 
court has refused or neglected to deliver copies thereof, 
on demand as aforesaid, may direct and allow such record 
to be apt Sei by affidavit, or otherwise, as the cireum- 
stances of the case may require and allow; and, there- 
upon, such proceeding, trial, and judgment, may be had 
in the said court of the United States, and all such pro- 
cesses awarded, as if certified copies of such records and 
proceedings had been regularly before the said court. 

Sec. 5. And be it further enacted, ‘That,, whenever 
the president of the United States shall be officially in- 
formed, by the authorities of any state, or by a judge of 
any circuit or district court of the United States, in the 
state, that, within the limits of such state, any law or 
laws of the United States, or the execution thereof, or of 
any process from the courts of the United States is ob- 
structed by theemploymeut of military foree, or by any 
other unlawful means, too great to be overcome by the 
ordinary course of judicial proceeding, or by the powers 
vested in the marshal by existing laws, it shall be lawful 
for him, the president of the United States, forthwith to 
issue his proclamation, declaring such fact or information, 
and requiring all such military and other force forthwith 
to disperse ; and ifat any time after issuing such pro- 
clamation, any such opposition or obstruction shall be 
made, in the manner or by the means aforesaid, the pre- 
sident shall be, and hereby is, authorised, promptly to 
employ such means to suppress the same, and to cause the 
said laws or process to be duly executed, as are autho- 
rised and provided in the eases therein mentioned by the 
act of the twenty-cighth of February, one thousand seven 
hundred and ninety-five, entitled ‘‘ an act to provide for 
calling forth the militia to execute the laws of the union, 
suppress insurrections, repel invasions, and to repeal the 
act now in force for that purpose;” and also, by the act of 
the third of March, one thousand eight hundred and se- 
ven, entitled “tan act authorising the employment of the 
land and naval forces of the United States in cases of in- 
surrection, ” 

Sec. 6. And be it further enacted, That in any state 
where the jails are not allowed to be used for the impri- 
sonment of persons arrested or committed under the laws 
of the United States, or where houses are not allowed to 
be so used, it shall and may be lawful for any marshal, un- 
der the direction of the judge of the United States for the 
proper district, to use other convenient places, within the 
limits of said state, and to make such other provision as 
he may deem expedient and necessary for that purpose. 

See. 7. And be it further enacted, That either of the 
justices of the snpreme court, or a judge of any district 





court of the United States, in addition to the authority al- 
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ready conferred by law, shall have power to grant writs 
of habeas corpus in all cases of a prisoner or prisoners, 
in jail or confinement, where he or they shall be commit- 
or cunfined on, or by any authority or law, for any 
act done, or omitted to bs done, in pursuance of a law 
of the United States, or any order, process, or decree, of 
any judge or court thereof, any thing in any act of con- 
gress to the contrary notwithstanding. And if any per- 
son or persons to whom such writ of habeas corpus may 
be directed, shall refuse to obey the same, or shall ne- 
lect or refuse to make return, or shall make a false re- 
urn thereto, in addition to the remedies already given 
by law, he or they shall be deemed and taken to be guil- 
ty of a misdemeanor, and shall, on conviction before any 
court of competent jurisdiction, be punished by fine, not 
exceeding one thousand dollars, and by imprisonment, 
not exceeding six months or by either, according to the 
nature and aggravation of the case. 

Sec. 8. And be it further enacted, That the several 
provisions contained in the first and fifth sections of this 
act, shall be in force until the end of the next session of 
congress, and no longer. 

= Ott — 


IN THE HOUSE OF REPRESENTATIVES. 
Fripay, Fesruary 8, 1833. 

Mr. Bell, from the committee on the judiciary, made the fol- 

lowing 
REPORT: 

The committee on the judiciary, to whom was referred the 
message of the president, with the accompanying documents, 
relative to the controversy between the federal government and 
the state of South Carolina. have bestowed on the subject that 
anxious consideration which its importance so imperiously de- 
a and now report a bill, as the result of their best reflec- 

ns. 

In preparing this bill, no provision has been made for clothing 
the executive with any power in addition to that which it already 
has, for the purpose of executing the laws. In no view which 
the committee bave been able to take of the subject, can they 
reconcile it to themselves to provide for the employment of mili- 
tary force. ‘They are aware, that in suggesting the propriety of 
providing these extraordinary means, the president did not con- 
template a resort to them only when the laws are “‘obstructed 
by unlawful combinations, rendering the collection of the duties 
impracticable,”’ of when their execution is opposed by the actual 
employment of military force by the authority of astate. Yet 
it is respectfully considered, that the existence of this combina- 
tion, and its unlawfulness, as well as the inadequacy of the 
means provided by the existing laws to overcome it, should be 
first ascertained and established by the action of our courts. 

As to the employment of military force by South Carolina, the 
most positive assurances are given, that nothing of this kind is 
intended, unless in repelling an attack from the federal govern- 
ment. By delaying, then, any measures which could indicate 
such an intention, we avoid all provocation, and furnish no pre- 
text to South Carolina to prepare for such an exigency. 

The committee are fully sensible that the attitude assumed by 
South Carolina may seriously embarrass the operations of this 
government; yet they maintain, that if, in a controversy between 
the general government and one of the states, a resort to the 
military and naval power of the union can even be justified, that 
resort should only be made in the last extremity, and after every 
other mode of adjustinent has failed. While we can never for- 
get that the constitution was founded on the free and voluntary 
consent of the people of the several states, and that it was the 
result of compromise, we are equally conscious that it ean 
only be preserved by a spirit of conciliation and forbearance. 
What would be the consequences of employing force for the 
sph er of terminating the present unhappy controversy, it is 
mpossible to foresee. The interest in the question from which 
it has originated, is not limited to a single state, but extends to 
an entire section of the country, and among the unhappy results 
of the application of force, there is reason to fear that, from a 
controversy between the general government and a single state, 
it would extend to a conflict between the two great sections of 
the  Sncaten alana might terminate in the destruction of the union 
itself. . 

But, independent of the danger thus apprehended, and even 
admitting that the dreaded calamity referred to might not result 
from the employment of force as contemplated, still it would 
produce throughout the southern country a state of feeling to- 
wards the government, and a deep and settled hostility against 
the other sections of the union which every patriot would de 
plore, and which every statesman should earnestly endeavor to 
prevent. Influenced by these considerations, and anxious to 
avoid, if possible, even the hazard of civil war or bloodshed, 
your committee, in the bill which they herewith submit, propose 
to enlarge the powers and give additional strength to the process 
of the United States’ courts, in the hope that the energies of the 

verment, acting through its judicial tribunals, may prove abun- 

antly competent to the emergency. 

Ours is essentially a government of laws: and their enforce- 
ment must mainly depend on enlightened public opinion. So 
Jong then as these laws are mild and just in their character, and 
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equal and impartial in their operation, we need no other guaran. 
tee for their execution than the virtue and intelligence of the 
people. When, therefore, a law is made by the government go 
oppressive and destructive to the interests of the people of one 
of these states, as to determine them to resist it, at every hazarq 
it is evidence of the justice of their complaints, which should hot 
be disregarded; and it is the bounden duty of the legislature, jin- 
stead of devising rigorous means to enforce it, to modity the ob. 
noxious law. 

Such is now the case with South Carolina; and in addition to 
the unanimous testimony of her own people, and of a very large 
portion of the people of the southern states, as to the injustice 
and oppression of the tariff laws, she is sustained by a great 
number of our fellow citizens throughout the union. The pre. 
sident, too, in his message, at the commencement of the present 
session, earnestly impressed On congress the justice and imporj- 
ance of altering and modifying the laws in question; and your 
committee have no doubt that if the recommendations of the 
chief magistrate are carried out by the passage of the bill report. 
ed by the committee of ways and means, it will tend more effec. 
tually to ajJlay the excited feelings of the south, to arrest the 
crisis with which we are threatened, and to restore harmony to 
our once happy union, than any provisions which ean be adopt. 
ed for the removal of custom houses, clothing the courts with 
additional powers, or invasion by fleets and armies. But should 
congress still refuse to yield to the complaints and remonstray- 
ces of the south; should that feeling of kindness and conciliation 
so indispersable to the preservation of this great confederacy 
cease to exert its influence; and should the laws now in force, 
together with the provisions contained in the bill herewith re- 
ported, be evaded, or successfully resisted by the state of South 
Carolina, then, and not till then, in the opinion of your commit. 
tee, will it be time for the representatives of the American peo. 
ple to consider and decide that most delicate and deeply inter- 
esting question—the right of the federal government to reduce 
one of the sovereign members of the union to obedience to jts 
laws by military force—a power, let it be remembered, that was 
several times proposed to be given in the formation of the federal 
constitution, but never conferred. 

The committee have made no provision for the removal of 
custom houses, and exaction of cash duties, as suggested by the 
president. Such regulations, especially the latter, they conceive 
would be in violation of those clauses of the constitution, which 
declare that ‘all duties, imposts, and excises, shall be uniform 
throughout the United States,’’ and that ‘‘no preference shall be 
given by any regulation of commerce or revenue, to the ports of 
one state over those of another.’? To require the duties on goods 
brought into the ports of one state to be paid in cash, and to 
allow a credit upon those imported into the others, woukl be 
entirely at variance with that uniformity thus required by the 
constitution, and must give a decided advantage to those ports 
where the credit system prevails, over those Where cash pay- 
ments are enforced. It would do more; it would be virtually 
denying to citizens of one state privileges which are enjoyed by 
those of another. The merchant at Charleston must pay the 
custom house duties on receiving his goods, while the merchant 
at Savannah is allowed a credit of from three to twelve mouths. 
[s this uniformity? Do these merehants enjoy equal privileges’ 

This objection is attempted to be obviated by allowing a de- 
duction of the interest, when the duties are required to be paid 
in cash. But where is the merchant who would be willing to 
such an arrangement? Where is the man engaged in trade who 
is content with a profit of six per cent. on his capital? If there 
be indeed no difference between the present system of credits 
and cash payments, with a deduction of six per cent. why does 
not congress at once abolish the former, and avoid not only the 
expense, and trouble, and litigation, occasioned by the non-pay- 
ment of custom house bonds, but secure the government against 
the immense losses annually, almost daily, occewrring by the fail- 
ures of importing merchants and their sureties? The committee 
doubt whether the importing merchants would consent to pay 
cash duties, if they were offered a deduction of double the Jegal 
interest. Indeed, there can be but little doubt that many of the 
merchants even of Charleston, would land their goods at Savan- 
nah, and incur the expense, inconvenienee, and additional ha- 
zard of re-shipping them, rather than be subjected to the pay- 
ment of the duties in cash. Assuredly the merchants of the 
interior would not hesitate as to which of these ports they 
would, under these circumstances, order their goods. Is it no! 
perfectly obvious, then, that by this “regulation of revenue,” 
congress would present strong inducements for the landing 0 
goods at Savannah, in preference to Charleston, and thus give 4 
decided advantage to the one port over the other? And can any 
one believe that if such a regulation were established and long 
maintained, that it would not as effectually ruin the trade of 
Charleston as though that port were blockaded, and the entrance 
of merchant vessels entirely prohibited? 

But, it may be said, that these regulations are general; that 10 
particular state is named, that if they apply to South Carolia, 
it is in consequence of her own act, and that they will be equal- 
ly applicable to any other state which shall assume the same at 
titude. The plain answer to this argument is, that the const 
tution has not given to congress the power to make such dis 
tinctions under such circumstances, or under any cireumstances: 
the en, of the constitution are broad, general and unqua 
lified. 

Admitting, however, for a moment, the power in question t 
exist, the committee are of opinion that the exercise of it in the 
manner proposed, would operate with peculiar injustice. There 
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are, it is well understood, a number of merchants of Charleston, 
who, notwithstanding the ordinance of South Carolina, will 
continue to import their goods into that port, give their bonds, 
and pay them as heretofore. Now, would it not be contrary to 
the very spirit and genius of our government, that, on account 
of the acts of the state authorities, or even of the great body of 
the state, these individuals should be deprived of privileges se- 
cured to the citizens of other states? 

The considerations are, with your committee, conclusive 
against the proposition for the exaction of cash duties; and, as 
the removal of the custom houses seems to have been chieily 

jutroduced to render that ineasure the more effectual, the eotn- 
mittee consider it entirely unnecessary to provide for such re- 

ovals. 

The committee have not deemed it necessary to enter into 
many of the important questions presented by the documents 
which have been reterred to them. ‘They have confined them- 
selves more particularly to the suggestions of the president as to 
the alterations and modifications necessary for more effectually 
securing the collection of the revenue, and they have consider- 
ed it due to themselves and to the house, as well as to the high 
source from which these suggestions proceed, to state the con- 
siderations by which they have been governed in reporting the 
bill, which is herewith submitted. 

A bill more effectually providing for the execution of the reve- 

nue laws in certain cases, and for other purposes. 

Be it enacted by the senate and house of representatives of the 
United States of America, in congress assembled, That, whenever 
any civil suit shall be commenced in any state court against any 
collector, surveyor, inspector, or other officer of the customs, or 
any revenue officer, or auy person aiding or assisting them, in 
the execution of the duties of their office, and for, or on account 
of any act done, or omitted to be done, under the laws of the U. 
States, it shall, and may be lawful for the defendant or defend- 
ants, in such suit, to apply, by petition, to the judge of the U. 
States’ circuit court for the district in which said suit may be 
brought, setting forth the nature and cause of the said suit, ac- 
companied with a certified copy of the record, if the same can 
be procured, and if not, stating, by affidavit, the reason why 
such certified copy is not produced, and praying that said suit 
may be removed to the said circuit court for said district; and 
the judge of said circuit court shall thereupon cause the said 
suit to be entered in said circuit court, and the further proceed- 
ings therein shall be the same as though said suit had been ori- 
ginally commenced in said circuit court, whatever may be the 
ainount of the sum, or the damages claimed, or the citizenship 
or residence of the parties: Provided, That if special bail was 
required in the suit when brought in the state court, the peti- 
tioner shall before said suit shall proceed in the said circuit 
court, enter good and sufficient bail in the clerk’s office of the 
said circuit court; and, thereupon, the bail taken in the state 
court shall be discharged. 

Sec. 2. ind be it further enacted, That, whenever a suit is 

entered in any Circuit court of the United States, as herein be- 
fore provided for, it shall be the duty of said court to cause due 
notice thereof, under the hand and seal of the clerk of the said 
court, to be given to the state court in which said suit was origi- 
nally brought; and, on receiving such notice, the state court 
shall proceed no further in said cause. And if the said state 
court shall, nevertheless, proceed therein, it shali be the duty of 
said circuit court, on the application of the original defendant or 
defendatits, setting furth the fact on oath, to issue an injunction, 
prohibiting and enjoining the plaintiff in said suit, his agent and 
attorneys, from further proceeding in, or prosecuting said suit in 
said state court. 
_ Bec. 3. and be it further enacted, That in all other proceed- 
ings in nature of a civil suit under process of a state court, or 
judge, or justice of a state court, by a capias in withernam, or 
in nature of distress by attachment, or otherwise, against the 
person or effects of any officer of the customs or revenue officer, 
as herein before specified, or any other person aiding or assist- 
ing them, or for or on account of any act done or omitted to be 
done under and by virtue of the laws of the United States, it 
shall and may be lawful for the judge of the United States’ 
circuit court for the district in which such process may issue, or 
the United States’ district judge of said district, on application of 
the defendant or defendants for that purpose, setting forth the 
facts on oath, forthwith to issue an injunction, restraining and 
enjoining the plaintiff in such capias, or attachment, or other 
Process, from any further proceeding therein. 

See. 4. ind be it further enacted, That upon the issuing of any 
process of injunction, as herein provided for, it shail be the duty 
of the marshals, forthwith, to execute the same, as the sheriffs 
of the several states may do. Andif any individual or indivi- 
duals shall knowingly and wilfully obstruct or resist any officer 
of the United States in serving or attempting to serve or execute 
Said process, or shall disobey said process when executed, he or 

they so offending shall be guilty of a misdeineanor; and, on con- 
viction thereof, shall be fined not exceeding five thousand dol- 
lars, and imprisoned not exceeding two years, at the discretion 
of the court. 


pate 5. And be it further enacted, That either of the justices 
of the supreme court, or either of the judges of the district courts 
of the United 


fe States, in addition to the authority already con- 
tred on them by law, shall have power to grant writs of habeas 
corpus in all cases of a person or persons in jail or confined, 


a | 


pursuance of the revenue laws of the U. States, or any order, pro- 
cess, or decree of any judge or court of the U. States, any thing in 
any act of congress to the contrary notwithstanding. And if 
any person shall disobey the commands of said writ of habeas 
corpus, he shall be adjudged guilty of a misdemeanor, and, on 
conviction thereof, may be fined not exceeding six thousand dol- 
lars, and imprisoned not exceeding three years, at the discretion 
of the court. 


= BH Stew 

DEBATE IN THE SENATE, Jan. 22. 
The bill further to provide for the collection of duties 
on imporis, having been read a second time, 
Mr. Wil/ins said he was desirous to fix on some future 
day for the consideration of this bill, and to make it the 
special order for that day. ‘The committee had desired 
him to name Thursday next. He would therefore move 
to postpone the further consideration of the bill till 
Thursday next, and to make it the special order for that 
day. 
Mr. Bibb thought that the day named was too early, as 
it would not allow gentlemen time for the necessary ex- 
amination of the provisions of this important bill. He 
would therefore move to postpoue the bill to Thursday 
week. 
Mr. Grundy stated, that the chairman of the commit- 
tee on the judiciary had been instructed to move Thurs- 
day next, not beeause it was supposed that there would 
be any decision as to the bill on that day, or even within 
a few days of that day; but in order that an early progress 
should be made in this bill, which he considered to be 
the most important measure before congress, or which 
was likely to come before that body at this session. 
There was one consideration which ought to have great 
weight with the senate. He did not intend, by any re- 
ference to it, to go into any remarks on the state of the 
country, until the merits of the bill should be fairly be- 
fore the senate. But the first day of February was near, 
and as that was the time fixed by South Carolina for ber 
ordinance to go into operation, it was impossible to know 
what events were to follow that day. It was incumbent 
on the senate to take up the bill, in order that after its 
passage, if it should pass, there might be time to send it 
to the other house. He thought no person would have 
any cause to complain if Thursday were fixed on. The 
committee would occupy some time in explainipg the 
reasons which induced them to report the bill, and he 
thought that every gentleman would have sufficient time 
for reflection and examination. 
Mr. Mangum said, as one of the judiciary committee 
he had been opposed to so early a day. He concurred 
with the gentleman from Tennessee, that this was vastly 
the most important question which could be brought for- 
ward for discussion at this session. So important was it, 
that, in his opinion, it would shake the ancient character 
of our institutions to their very foundation. He concur- 
red in the opinion that it ought to be taken up, and acted 
on with the most profound deliberation; for it depended 
on the result of this question whether there would not be 
a revolution which would change the whole character of 
our institutions. In moving to postpone the consideration 
of the bill to a later day, as he should do before he re- 
sumed his seat, he should do it without reference to the 
first of February. It was impossible that there could be 
any definitive action on the bill by that time. He depre- 
cated referenees, the only effect of which would be to 
keep up an excitement which it would be wiser to allay. 
He did not refer to the first of February, because he be- 
lieved that there existed any ground of apprehension. 
When he proposed a more distant day, it was solely with 
reference to the convenience of this branch of the govern- 
ment, and of the other house, in order that they might 
have sufficient time for deliberation upon a subject which 
touched the very heart’s core of our institutions. No 
one could look at this bill without discovering that it re- 
vived all the distinguishing characteristics of the old 
parties, besides taking in its sweep, much, in his opinion, 














that was odious, and wholly unknown to either of the old 
parties. It carried out to their full extent the principles 
of one of those parties with alarming and startling ad- 
denda; and came in conflict against all the principles of 
the other. It touched the fundamental character of our 
institutions, and on the discussion and decision which 
would ensue, he conscientiously believed—and he would 





where he or they shall have been committed or imprisoned in 
pursuance of any sentence of any state court for any act done in 


Sur. To you. LXII—Sie. 7. 


be constrained so to declare, were they the last words he 
should ever utter—would materially depend the continu. 
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ance of our admirable institutions in that wholesome, 
but restricted vigor, that would perpetuate a well regulat- 
ed liberty. He coneluded with moving to postpone the 
bill till Monday week. 

Mr. Grundy said he hoped the senate would not con- 
cur in this motion. The gentleman on his Bot (Mr. 
Mangum) who was a member of the judicif~ry commit- 
tec, had said that it would be at once discovered on read- 
ing the bill, that we were about to change the whole cha- 
racter of our institutions. That was the _—- of this 

ntleman; and he had no doubt that, by Thursday next, 

e would be furnished with all the arguments he could 
adduce to sustain that opinion. But there were others 
who held wholly different opinions, and who believed 
that there was nothing in this bill which was not neces- 
to enable the government to sustain itself from ruin. 
Hie would not go into any debate upon the bill at this 
time. Why should the bill be — to Monday 
week? There was no doubt that the day on which it was 
taken up would be consumed by the committee in giving 
their explanation of their reasons for reporting the bill; 
and then, if gentlemen should not be ready to proceed 
with the subject, the discussion could be postponed. 

He would make a frank acknowledgment of his own 
feelings. He hoped his fears were unfounded, but he 
had fears as to the issue of the proceedings in South Ca- 
rolina; and if any thing disastrous should occur after the 
ist of February, he desired to stand acquitted of having 
contributed any share in the production of such evils, by 
having given his sanetion to delay. As far as one vote 
would go, he would, at least, endeavor to prevent any 
cgllision. . 

Mr. Miller, after some remarks inaudible in the gal- 
lery, said that he did not perceive how the measures pro- 
posed by the senator from Tennessee were to be accom- 

lished by the passage of the bill under consideration. 
The first of February he said, had been referred to by 
that senator as a day likely to produce much evil to the 
country, and it had been consequently urged that this 
bill, or something similar to it in substance, was necessa- 

to prevent it. But, said Mr. M. the first of February 
will be here before that bill can possibly pass, and if the 
senator from Tennessee is disposed, as he alleges, for 
conciliation, he can easily avoid the evils he so much de- 
recates, by a repeal or a modification of the tariff laws. 
Sir, said Mr. M. any modification will be, ipso facto, a 
repeal of the ordinance of South Carolina, and the acts of 
her legislature passed in consequence of it, and require 
new proceedings on the part of the state. ‘The senator 
from Tennessee apprehends, continued Mr. M. some 
ideal dangers on the day mentioned, and how does he 
propose to avoid them? Why, by putting at the dispo- 
sal of the executive the whole physical force of the Unit- 
ed States. Not for the purpose of putting down any un- 
lawfal acts of the people, but for the purpose of putting 
down the rightful act of a sovereign and independent 
member of the confederacy. This, sir, said Mr. M. is 
to be the grand panacea by which the gentleman from 
Tennessee proposes to cure the evils he so much appre- 
hends on the first of February next. And what were 
they? There was nothing ‘in South Carolina that had 
not occurred in many other instances in other parts of 
the union. There had been nothing done by South Ca- 
rolina that he or any other individual had not a right to 
do. South Carolina had said that the tariff laws were 
unconstitutional, and that she would not obey them. 1, 
said Mr. M. have a right to do the same, when I believe 
a law to be subversive of my rights, and in violation of 
the constitution. And will gentlemen, said he, in this 
last case, vote fora bill to arm the president with the 
whole force of the country to make war upon me. If I 
deny the action of the government, according to my con- 
struction of the constitution, and take my gun in hand, 
or my battle-axe, and defy the officers of the United 
States, I do so at my own peril. It will be the civil au- 
thority, not the military, to decide the question. South 
Carolina has, as yet, not done that much, and yet gentle- 
men, in anticipation of such an event, are about to make 
war upon her. Let the gentleman from Tennessee pro- 
care a repeal or modification of the tariff laws, and that 
will do more to eure the evil he dreads than the panacea 
he s6 highly recommends. Mr. M. said he did not rise 
to enter into the merits of the bill befure the senate, but 





ss 
to express his utter astonishment that the senator from 
Tennessee should suppose that this bill could accomplish 
the object he had in view. He was not then prepared to 
say how far South Carolina would be satisfied by a modi- 
fication of the tariff; that was not the subject under dis. 
cussion; but this much he would say, that the measure 

roposed by the judiciary committee, and commended 

y the senator from Tennessee, could be productive of 
no good, He had always understood that the constitu. 
tion placed the civil above the military power. Pas 
this bill, sir, said Mr. M. authorising the president, if 
he cannot act by the ordinary tribunals, to act with an 
armed force, and you at once put the military above the 
civil power. This, then, is the way, in the Opinion of 
the senatorsfrom Tennessee, to obviate the difficulties 
by which we are threatened. Sir, said Mr. M. the only 
way is to abate the nuisance—to repeal the unjust and 
unconstitutional legislation by which we are oppressed, 
and this will supersede any use of state authority. 

There was one thing, Mr. M. said, he would advert to 
while he wasup. He had seen among the documents ac- 
company ing the president’s message, one that was de. 
scribed as atest oath act. He was surprised at this, as 
he knew that no act, bearing that title, had been passed 
by the legislature of South Carefina; and he was gratified 
to see, among the papers in the message to-day, an au- 
thentic copy of the act referred to, whose title is differ- 
ent from that described in the former message, and forms 
a part of the documents printed therewith. What was 
the character of that act might be seen from the certified 
copy now on the files of the Senate. It was this : 

he people of South Carolina, in their highest sove- 
reign character, had passed an ordinance declaring that 
every officer of the State shall swear to respect its consti- 
tution and laws; and the act referred to was passed in 
pursuance of the high authority thus given. In no ease, 
said Mr. M. could it be considered a test oath act. It 
was not intended for every citizen of the state, but for 
those citizens who held offices under it. The state sim- 
ply required all the agents in her pay to take an oath to 
support her laws; and sir, said Mr. M. if they have not 
a right to pass a law to make their own officers and agents 
obey them, I would not give a brass farthing for state 
rights. This, sir, said Mr. M. is the nature of the act, 
and yet it is called by the president a test oath act. Was 
this oath more a test than that taken by every senator at 
the secretary’s table? or essentially different from that 


‘taken by the officers of the government? We swear to 


support the constitution of the United States, and yet this 
is not considered atest oath. What course, asked Mr. 
M. does the general government pursue, when its offi- 
cers refuse or neglect to obey its mandates? The mo- 
ment, said Mr. M. that an United States officer refuses 
to obey the will of the executive, he is dismissed from 
office without ceremony ; with or without having taken 
an oath. ‘There was no proscription, Mr. M. added, in 
the act of South Carolina. The ordinance, added Mr. 
M. was passed by the people of the states in their high- 
est sovereign capacity, was a part of the constitution of 
the state, and every man when he takes office under the 
state is rightfully required to swear that he will,support 
her constitution; and when the ordinance itself came be- 
fore the senate, Mr.. M. said he would be prepared to 
shew that the oath to support it did not conflict with the 
obligation to support the constitution of the United States. 
There was, however, one part of the ordinance which 
might be supposed to conflict with the constitution of the 
United States. It is that which denies the right of the 
federal court to review the decisions of the state court. 
The ordinance, however, in.this only was intended to 
operate on the state officers, and did not command resist- 
ance by foree to the decrees and proceedings of the fede- 
ral court; it was passive—the agents of the state were 
simply required not to act. But, said Mr. M. it will 
be recollected that the 25th section of the judiciary act, 
which gives this right to review, was believed by many 
of the best ladngniol, and if he mistook not, by the pre- 
sident himself, to be unconstitutional, and therefore oul! 
and void. 

Mr. M. further said, that when the ordinance of South 
Carolina came before the senate, he would not only be 
prepared to show that it was not contrary to the constitt- 


tion of the United States, but that it was not contrary, #* 4 
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aileged, to the constitution of South Carolina. It was 
absurd, he said, to pretend that the ordinance conflicted 
with the constitution of South Carolina. It was framed 
by the people of the state, in convention—in their highest 
sovereign capacity—and consequently a part of the con- 
stitution itself, and a repeal of all parts conflicting with 
its provisions. cx 

With these preliminary remarks, called forth by gen- 
tlemen who had preceded him in debate, and without pre- 
tending to eriter into the merits of the bill, he would 
content himself by stating that he would vote for the long- 
est day named. He was in favor of harmonising the 
country. He was not for secession ; nor was he for dis- 
uvion. When sere hee should declare war against South 
Carolina, and should put it in the power of the president 
toassail her with the military and naval forces of the 
United States, it would then be the height of absurdity to 
talk of secession as a constitutional right. Secession 
would then be revolutionary in its nature, and would be 
forced on the state by the war carried on against her. 
The secession in the ordinance was predicated on the 
federal government disregarding its peaceful obliga- 
tions to South Carolina. 

Mr. M. continued. If the object was to avoid the dan- 
ger to the union apprehended by the senator from Ten- 
nessee, it could not be accomplished by the passage of the 
bill before the senate. But, he said, if by Monday week, 
the day named by the senator from North Carolina, a 
bill for the modification of the tariff should be reported 
in the senate, or the bill now discussed in the house of 
representatives, should come from that body, it will 
then be time enough to say whether this bill should pass. 
And in either case, he would ask the senator from ‘Ten- 
nessee if the senate would think it necessary to pass a bill 
of the nature now before them. 

The president here reminded Mr. Miller that it was 
not in order, on a mere motion for postponement, to dis- 
cuss the merits of the bill. 

Mr. M. continued, that it was not his intention to dis- 
cuss the bill, or its general prineiples. His object was 
only to delay action on the bill, until it could be seen 
whether there wasa probability of the passage of a bill 
in modification ofthe tariff. By Monday week, he pre- 
sumed the other house might be heard from, and it was 
possible that something might emanate from the commit- 
tee of finance in this body. But, said Mr. M. if the 
senate will only now pass a resolution declaring that the 
tariff shall not be modified, 1 will at once agree to pro- 
ceed to the consideration of the bill. If delayed, some- 
thing may occur of a more peaceful character than that 
contemplated by the committee on the judiciary; but, 
added Mr. M. if the pacification of the senator from 
‘Tennessee is to be the only relief extended to the people 
of South Carolina, I ean only say, Lord deliver me from 
such relief. 

Mr. Clay said he did not rise to go into the diseussion 
of this question. He considered the suggestion of the 








. chair as to the unprofitableness of such a course, as entire- 


ly correct. And without casting censure on any senator 
or pursuing such a course as he might deem fit, he was 
not disposed himself to go into such debate. The ques- 
tion before the senate was merely to fix a day for the 
consideration of this bill; and on a question so trivial in 
itself, he regretted that there should be any exhibition of 
feeling. He thought that the time ought to be fixed, 
Without reference to the Ist of February, or to any other 


Certainly the action of this government ought not to be 
retarded or quickened by any consideration of what might 
occur on that day. The only inquiry ought to be, what 
day would he most convenient in reference to the state of 
the public business? Although this was a highly import- 
ant measure, no more time would be required than would 

necessary to give it due consideration. He should, 
therefore, be disposed to fix a day which would not inter- 
fere with the business of the senate, or which would be 
too late for their final action. He thought Thursday next 
was too short an interval, and that the other day was too 
remote. He was in favor of investing the authorities of 
the federal government with adequate powers to meet 
the present crisis. Yet, although, he was in favor of this 
© was not to be urged on by any circumstances, how- 


€ver imperative, to give his approbation to so important 


a measure without the most-careful investigation, in or- 
der, that while giving all constitutional aids to the go- 
vernment, he did not invest them with any unconstitution- 
al powers. He would, therefore, propose Monday next, 
considering that in the interval there would be time 
enough for full examination of the bill. : 

Mr. Smith said he did not rise to go into the debate 
at all. He concurred with the senator from Kentucky, 
that Monday next would be the proper sf By that 
time the senate would get rid of the land bill ; while, if 
the subject was brought up on Thursday, it was very like- 
ly that the other bill would be undisposed of. 

Mr. Bibb said he was not disposed to go into an ex- 
amination of the principles of the bill, upon the question 
for fixing the day ; but he might be allowed to say, that 
he considered this bill as involving a return to first prin- 
ciples—to the principles which influenced, when we our- 
selves stood in the attitude of rebellious revolters against 
the British government. He thought there was no man 
who would hesitate to invest the government with pow- 
ers sufficient for the preservation of the union; but, when 
a bill was reported such as this, which gave a new action 
to the government by means of the whole military and 
naval power to be wielded at the discretion of the presi- 
dent, he thought it became senators to pause and reflect. 
They ought to require time to look into a subject which 
— such great requisition upon their learning and re- 
search, 

‘Thus much he had said to justify himself for moving a 
more distant day than Thursday next. But he had ano- 
ther reason for wishing delay. It was his desire to put 
off this discussion as long as possible. These were not 
the best of times for the consideration and discussion of 
principles of such an agitating character. Events might 
happen, in the course of a short time, which would ren- 
der this subject less exciting. He was disposed now to 
adopt the motion of the gentleman from North Carolina, 
He wished to come to the discussion of this subject with as 
much reflection and solemn deliberation as he could bring 
with him into the debate. He thought the gentleman 
from Tennessee ought not, because of the occurrence of 
a particular emergeney, to urge on to premature discus- 
sion, a measure which might become part of the perma- 
nent policy of the country. He hoped that when the 
time for the discussion should arrive, congress would be 
disposed to go into it in the spirit of conciliation and 
forbearance. 

Mr. Poindexter next addressed the chair. He said 
that his object in rising was, to ask that the question on 
the postponement of the consideration of the bill to Mon- 
day week might be taken by ayes and noes; but, while 
up, he said he would avail himself of the opportunity to 
offer some of the views which he had taken of the pro- 
visions of the bill, not for the purpose of entering into 
the general discussion of questions so momentous, but as 
justifying his vote in favor of the motion made by the 
honorable senator from North Carolina, (Mr. Mangum). 
He concurred in the suggestion of the honorable senator 
from Kentucky, Sages Clay,) that in fixing a day for the 
consideration of the bill, no particular examination of its 
details was either proper or necessary; but it was import- 
ant to look the great principles which it embraced full 
in the face, and to afford ample time to investigate them 
maturely, before the measure was called up for the final 
action of the senate. He considered the bill as one ofa 
permanent and general character, co-extensive with the 
nnion—aiming a deadly blow at the free institutions un- 
der which we live, and not as limited, according to its ob- 
vious intention to the attitude assamed by South Carolina, 
in reference to the existing system of protection to do- 
mestic manufactures. Mr. President, said he, if the ti- 
tle of this bill corresponded with its provisions, it might, 
with equal justice and | htgton be called ‘a bill to re- 
peal the constitution of the United States, and to vest in 
the president despotic powers.” Such is its spirit, and 
such the import of the words used to carry out the pur- 

ses intended by its enactment. No measure had-ever 

n presented to the consideration of congress from the 
close of the revolution to the present moment, so virtu- 
ally destructive of public liberty, or so palpably conflict- 
ing with the plain and positive provisions of the constitu- 
tion. 





The first section of the bill clothed the president with 
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the extraordinary and dangerous power of controlling by 
the exercise of his own judgment, and at his mere will 
and pleasure, the liberty of speech, and of the press, and 
the right of the people peaceably to assemble to deliber- 
ate on the condition of the country, and petition for a re- 
dress of grievances—rights secured by the very letter of 
the constitution, and inestimable to freemen. 

At the head of the amendments proposed by the states, 
at the adoption of the federal constitution, and which 
now form a component part of that instrument, is an ar- 
ticle, whieh declares that ‘congress sh ll make no law res- 
pecting an establishment of religion, or prohibiting the 
free exercise thereof ; or abridging the freedom of speech 
or of the press, or the right of the people peaceably to as- 
semble, and to ge the government for a redress of 
grievances.”” Sir, compare the checks interposed in this 
section to the encroachments of arbitrary power, with 
the language of this bill: ‘‘Whenever, by reason of un- 
lawful obstructions, combinations, or assemblages of per- 
sons, or unlawful threats and menaces, against officers of 
the United States, it shall become impracticable, in the 
judgment of the president, to exeente the revenue laws,” 
&c.—then he is authorised to remove the custom house 
to a secure place, and execute all the high duties and 
dtr ge oh with which the bill proposes to invest him. 

hat shall constitute ‘‘unlawful obstructions, combina- 
tions, or assemblages of persons,” is not defined; even a 
threat or a menace, consisting of mere words, is render- 
ed criminal, and it is left exclusively to the judgment of 
the president to determine for himself what is the cha- 
racter and intention of ‘‘assemblages of persons,” what 
words amount to a threat or a menace, and what are his 
own interpretation of these words or expressions, to call 
forth the military force of the country, to enable him to 
carry into effect this new system of pains and penalties. 
May it not happen that an ‘tassemblage of persons” for 
the most innocent and necessary purposes, in a particular 
quarter of the union, will be construed into an unlawful 
combination, to obstruct the execution of the revenue 
laws, and in the judgment of the president, authorise the 
employment of the army to disperse it? Do the people of 
the several states hold their constitutional privileges by a 
tenure so feeble and so uncertain, as the will, the mere 
capriee of the chief magistrate? Sir, let us throw off the 
mask at once; enact the riot act of Great Britain; put it 
into the hands of one of the myrmidons of the president, 
to be read aloud at every assemblage of persons which, 
in the ‘‘judgment” of the president, is unlawful; warn 
the multitude to disperse, and go peaceably to their 
homes; and, in case they refuse to obey, call out an arm- 
ed force, and bring them to submission. This is sub- 
stantially the power which it is now proposed to confer 
on the president, as the basis of all the other high prero- 
gatives enumerated in the bill on our table. But this is 
not the most extravagant feature in this novel and unpre- 
eedented transfer of arbitrary power in the executive 
‘branch of the government. An assemblage of people 
dare not. denounce an unjust, oppressive, an unconstitu- 
tional act of congress, imposing burdens on them by an 
onerous system of imposts, in the presence of an officer of 
the United States, without being liable to have their 
words interpreted to mean a threat or menace against the 
officer, and thereby subject themselves to be dealt with 
as the judgment of the president shall decide under the 
provisions of this bill. The same consequences might 
result from the publication of a paragraph ina newspa- 
per, energy 4! an unconstitutional act of congress, and 
complaining of the manner in which it is executed by an 
officer of the United States; this, too, might, in the yude- 
ment of the president, be a threat or menace calling for 
his interposition. Sir, the idea cannot be credited, that 
the free eitizens of this confederacy will submit to these 
shackles on their dearest privileges, in contravention of 
the compact of union which secures them. It is an en- 
croachment on personal liberty not to be endured, and a- 
Tuounts almost in terms toa repeal of the constitution, 
which secures to every man the freedom of speech, and 
guards from invasion the liberty of the press, and the 
right of the people peaceably to assemble and declare 
their opinions of public men and measures. All these 
solemn guaranties are now to be placed in the custody of 


one man, and to be regulated according to his ‘‘judg- 
xaent.”’ 


Mr. Poindexter then adverted to the second section of 
the bill. He said it was not his intention at present to 
enter minutely into an examination of this scheme ty 
prostrate the sovereignty of the states and vest the presi. 
dent with extraordinary powers, but he claimed the in. 
dulgence of the senate, while he glanced at a part of the 
bill which conflicted with an express provision of the 
constitution. He then read from the third article of the 
constitution, to shew the limitations on the jurisdiction of 
the courts of the United States; among other defineg 
eases, it is declared that it shall extend ‘‘to controversies 
between a state and citizens of another state; between 
citizens of different states,” &c. Jt cannot be denied that 
these courts possess no jurisdiction which is uot express. 
ly conferred on them by the constitution; they are not 
courts of general jurisdiction; they have no common law 
powers, and can only resort to that code, to iliustrate the 
powers specially granted in the article of the consti. 
tution referred to. This bill enlarges the jurisdiction 
of the circuit courts of the United States, and extends it 
to controversies between citizens of the same state! The 
provision is written in language not to be misunderstood 
or misconstrued: ‘‘If any person shall receive any in. 
juries to his person or property, for or on account of any 
act by them done under any Jaw of the United States, for 
the protection of the revenue, or the collection of duties 
on imports, he shall be entitled to maintain suit for 
damage therefor in the circuit court of the United States, 
or the district wherein the party doing the injury may 
reside, or shall be found.”’ It is manifest that this pro- 
vision transcends the jurisdiction of the courts of the 
United States, and is to that extent a repeal of the consti- 
tution. An officer of the customs at the port of Boston, 
receives a supposed injury from a citizen of Massachu- 
setts while in the discharge of his official duties, both 
being citizens resident in the same state—will any man, 
having the least respect for his character as a statesman, 
hazard the opinion, that the circuit court of the United 
States for the district where the injury was done, can take 
cognizance of a civil action between the parties for the 
recovery of damages? No, sir, there is not a respectable 

lanter in any part of the union, who would venture to 
justify a departure so gross and palpable from the plain 
letter of the constitution. But we have arrived ata crisis 
in the progress of this government, when the tide of po- 
pular impulse sets in the direction of power and pa- 
tronage, and the barriers of the constitution no longer 
afford protection to the states or to the people, against 
the overwhelming influence of the executive and the do- 
minant party in the national legislature. Pass this bill, 
and the yery idea of state sovereignty will be treated as 
vision of the imagination, a tale of by-gone days, no 
longer to be remembered, but to be spurned and blotted 
ont of our political history for ever. Mr. President, 
said Mr. P. when we turn our attention to the recent 
state papers, under the signature of the chief magistrate, 
of the principles contained in which, this bill 1s the 
consummation, the friends of constitutional liberty have 
abundant cause of alarm and apprehension. ‘The alter- 
native is presented to us in a manner not to be blinked, 
between our original beautiful system of a confederacy, 
composed of separate independent sovereignties, united 
for the great purposes of common defence and pee 
welfare, under defined and specified powers, and a vat 
consolidated empire, with a despot to rule and direct its 
destinies. ; 

In such a contest there can be no neutrals; he who 's 
not for us is against us; there is not one inch of neutral 
ground on which the friends of ‘state rights can stand; 
none can wink so hard as not to see that, upon the issue 
of this struggle, must depend the fate of this free and 
enviable contindpeaey Shall the states retain the rights 
reserved to them by the patriots who framed the const! 
tution? or shall we throw our liberties at the feet of ® 
military despot, clothed with unlimited powers through- 
out this widely extended wrpry b backed by the oes 
and navy—ready at the sound of the bugle to rally aroun 
their chieftain, and execute his mandates? To enable 
each honorable senator to deliberate well on the impor 
tant questions involved in the passage of this bill, and to 
recur to our political history, from the close of the revo- 





lution up to the present time, in order to mn! sager pe 
the true character of this government, by a review of th 
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nd intention of its founders, I shall vote to 
pore the consideration of this subject to the longest 
tine proposed. : f th 
Mr. Frelinghuysen said, that gs a member of the com- 
mittee, he felt constrained to defeud the provisions of 
the bill against the very serious charges that had assailed 
it. Gentlemen had gravely affirmed, that “this bill re- 
caled the constitution, and conferred the po:vers of a 
despot on the president.” So far from all this, 4 only 
enabled the executive to discharge the sacred obligations 
which the constitution imposes upon him, when it or- 
dains ‘that he shall take care that the laws be faithfully 
executed.” The president has applied to us for legisla- 
tive aid, that he may the more certainly fulfil his high 
trust. This, sir, is a great duty, for him and for us, that 
It flows directly 
from our oaths to support the constitution of the Unit- 
ed States. Mr. F. said that the dangers of the bill had 


> been quite misapprehended by honorable senators. The 
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> yelor extraordinary powers. 
| binations, unlawful assemblages, and other 
' rays, any further than they interrupt the course of public 


first section had been construed into the most danger- 
ous power in the executive alone, of deciding when 
combinations existed—what were riots—and what consti- 
tuted menaces—whereas by the plain terms of the law 
he is authorised to interpose, when from these specified 
causes it shall become, in his judgment, impracticable to 
collect the revenues of the government. Now, sir, it 
will be readily perceived that this clause confers no no- 
He is not to judge of com- 
hostile ar- 


laws: and when he is the officer bound to the duty of 


' executing these laws, who else should have the power of 


vindicating their claims, and securing for them a prompt 
obedience ! 

It was further insisted by Mr. F. that the bill, with 
the single and harmless provision that authorised a re- 
moval of the custom house, contained no principle that 
was not familiar to the legislation of congress. Such 

owers as it gave to the president were conferred by our 
aws, as early as 1795, and as lately as 1807. There was 
no odious or despotic feature in the measures reported 
by the committee. If they, as was said, made the execu- 
tive a despot, the constitution of the union created the 
despotism. Sir, shall the majesty and supremacy of the 
laws be maintained? And how shall this be done, if they 
may be defied or put down by force or menace. 
he bill proposes the employment of pacific measures, 
50 jong as opposition shall present a peaceful character, 
as in the ease of South Carolina, while her ordinance and 
laws resist the legislation of the union by judicial action 
merely, the bill meets them with the counteracting agen- 
ey of the federal courts. She would draw the questions 


_ of collision to her own courts, that are sworn to nullify 


our laws. The bill provides that the laws of the United 
States shall be expounded and enforced by the courts of 
the United States. And when she resorts to military 
force, when insurreetionary movements there shall at- 
tempt to prostrate the government of the country, and 
— the judgments of its courts, then, and not until then, 
is the executive to put into requisition the strong arm of 
military power to defend and maintain them in their 


| dignity and energy. And, sir, is not this allright? Is 
| 'tnot absolutely necessary? How otherwise can we pre- 


serve a government? Ina word, Mr. President, the bill 
18 a necessary and salutary measure, demanded by the 
exigencies of the country. The executive has declared 

's intention to maintain, as he shall be able, the integri- 
ty of the union; and, said Mr. F. for sucha purpose, I 
am prepared to sustain him. 

_ Mr. Brown rose, not with the intention of offering any 
views as to the merits of the bill which had been report- 
ed by the committee on the judiciary, as it would be an- 
teipating a discussion which would more properly arise, 
at another stage of the question. His object was merel 
to explain the reasons which would influence the vote he 


> Was about to give, in order that any misinterpretation of 


Mee yy 


eA cj: 


© motive which induced it might be prevented. 

He should vote against the motion, proposing Monday 
Week, for the consideration of the bill, because its post- 
ponement, until that perce would most probably defeat 
po great ohject, which all, no doubt had in view—to give 
®t that fair and deliberate. examination which a mea- 
‘ure of great and acknowledged importance demanded. 











He had most earnestly hoped that the exciting subjects 
which connected themselves with this question, would 
not have mingled themselves with the deliberations of 
congress on other great questions at the present session, 
but it could not be disguised, that the question had now 
assumed a shape and chateeter which left them no alter- 
native, but to meet it, and actonit. He coneurred in the 
views expressed by the senator from Kentucky, (Mr. 
Clay), as to the proper time for the consideration of the 
bill, and thought that Monday next would be the most 
<”rpropriate time. The sentiments expressed by that 
gemieman, he must be permitted to say, were liberal, and 
he trusicd he saw in them a spirit and temper which 
augured well, for the adjustment of the difficulties which 
now menace the country. He entirely agreed with him, 
that the day proposed by the senator from Pennsylvania, 
(Mr. Wilkins) was too carly, and that no reference ought 
to be had, in our decisina upon this question, to the 
first of February, when the ordinance of South Carolina 
is to go into effect. Why proceed with such a precipi- 
tate and indecent haste to the decision of a question, the 
great importance of which, invokes our most calm and 
mature deliberation? 

Before he took his seat, he would take occasion to re- 
mark, that when this question came up for consideration, 
while he would yield to none, ina high and profound 
reverence for the union of the states, he should most pro- 
bably differ from some of those who felt an equal at- 
tachment to it, as to the modus operandi, by which it 
was to be preserved. He would not be unmindful of the 
character of our form of government, and one of its most 
distinguishing features was, that of a confederated re- 
public. Mr. B. said he would content himself with this 
general remark, as any discussion of the particular fea- 
tures of the bill would be, at this time, premature. 

Mr. Mangum then rose to correct an impression 
which seemed to be on the mind of the senator from 
New Jersey, that this measure had met with the unani- 
mous approbation of the committee on the judiciary. 

Mr. Benton rose toa point of order. It was not in 
order to refer to matters which passed in another body. 

Mr. Mangum apologised to the senate for the irre- 
gularity into which he ‘had been led by the momentous 
character of the subject; but he appealed to every mem- 
ber of the committee whether he had not designated the 
bill as abominable. 

Mr. Wilkins said he had only complied with the in- 
structions of the committee in naming Thursday next. It 
had not been his wish to name too early a day; and he 
would willingly agree to take up the subject on Monday 
next. But he wished to suggest one or two considera- 
tions which had induced the committee to name so early 
aday. It had been admitted on all hands that a solemn 
crisis was about to arrive. He did consider it a solemn 
crisis. But he would not go so far as the gentleman from 
South Carolina, (Mr. Calhoun), had gone the other day, 
when he had said it was more solemn and important than 
that of the Declaration of Independence. All have agreed 
that on the first of next month, tliis solemn epoch will 
arrive. The ordinance of the state of South Carolina— 
the test law—that unprecedented law called the replevin 
act—and the law for the protection of the citizens of 
South Carolina—all looking to one object; all go into 
operation on that day. He had said all these pointed to 
one object. To what object did they point? The an- 
swer was simple. ‘To nullification of existing laws: To 
violent resistance to the United States. | 

Mr. Calhoun rose, and said he could not sit silent and 
permit such erroneous constructions to go forth. South 
Carolina had never contemplated violent resistance to the 
laws of the United States. 

Mr. Wilkins said he was ata loss to understand how 
any man could read the various acts of the state of South 
Carolina, and not say that they must lead, necessarily 
lead in their consequences to violent measures. There 
had been no indication on the part of South Carolina of 
any disposition to retrace her steps. 

Up to the last moment the president had been govern- 
ed by the hope that she would have been convinced of the 
error of her course, and have exhibited some juster con- 
ceptions of her obligations to the confederacy of which she 
was a member. o such disposition had been evinced. 
What did the gentleman from South Carolina (Mr. Mil- 
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ler) mean when he said that all difficulties would be ob- 
viated if congress should only pass this tarifflaw? What 
was to be the alternative if no such law was passed be- 
tween this and the ist of February’? What, he repeated 
was to be the alternative? Why the tariff law was to be 
resisted and overturned in South Carolina. And was 
not this to be considered violent resistance to the laws? 
They who had framed this bill, believed it to be, in every 
one of its provisions, strictly defensive. Every provision 
was defensive in its character, and intended to meet the 
particular crisis. ‘There was not, on the face of the bill, 
one important provision introduced which was not to ve 
found on reference to the satute book. Indeed the pre- 
sent was not so strong a bill as congress undfr peculiar 
cir umstances had passed before. 

The judiciary committee, in framing it, had been par- 
ticularly auxious not to introduce any novel principle— 
pas which could not be found © the statute book. The 
only novel dne which the bill presented was one of a 
very siiupic nature, It was that which authorised the 
president, under the particularcircumstances which were 
specified in the bill, tp remove the custom house. This 
was the only novel principle, and care was taken that in 

roviding for such removal, no authority was given to use 

orce. 

The committee were apprehensive that some collision 
might take place after the Ist of February, either be- 
tween the conflicting parties of the citizens of South Ca- 
rolina, or between the officers of the federal govern- 
ment and the citizens. And to remove as far as possible 
all chanee of such coilision, provision was made that the 
collector might, at the moment of imminent danger, re- 
move the custom house to a place of security; or, to use 
a plain phrase, put it out of harm’s way. He admitted 
the importance of this bill; but he viewed its importance 
as arising not out of the provisions of the bill itself, but 
out of the state of affairs in South Carolina, to which the 
bill had reference. In this view, it was of paramount im- 

rtance. 

It had become necessary to legislate on this subject; 
whether it was necessary to pass the bill or not, he would 
not say; but legislation in reference to South Carolina, 

revious to the Ist of February, had become necessary. 
Something must be done; and it behooves the govern- 
ment to adopt every measure of precaution, to prevent 
those awful consequences which all must foresee as ne- 
cessarily resulting from the -position which South Ca- 
lina has thought proper to assume. He had no objec- 
tion to make the bill the special order for Monday next; 
but he hoped no day more distant than that would be fixed 
on. 

Mr. Miller said, in substanee, that the senator from 
Pennsylvania had asked him ‘‘what was to be the alter- 
native in case the tariff bill now pending should not pass? 
He was not authorised to reply to this question for the 
state of South Carolina. But he would tell the senator 
that, in his opinion, congress might obviate the existing 
difficulty by passing a bill to increase the tariff duties. — 
The passage of even an initiating bill would obviate the 
difficulty, as the convention of South Carolina must be 
ealled again to meet the new contingency. He was not 

repared to say what kind ofa bill would satisfy South 
Parolina, but a new bill, whatever its character, would 
have the effect of of annulling the ordinance. The actual 
state of South Carolina was this: By virtue of her re- 
served rights she was about to throw off judiciously and 

ceably a burden which had been cast upon her by the 
nited States. Standing on their own soil, the people of 
South Carolina were about to rid themselves of an incu- 
bus to which they had been subjected. He would not go 
into a statement of the operation of this process through 
all its various ramifications; but he contended, that gen- 
tlemen could not see, in the ordinance or in the laws of 
South Carolina any evidence to sustain the apprehensions 
of a violent resistance to the laws. It wasa mere phan- 
tom of an excited imagination which had produced the 

talarm which seemed to exist. 

The senator from Pennsylvania had said, that South 
Carolina did not retrace her steps, when she was particu- 
larly invited to do so by the president. He (Mr. Miller) 
did not now intend to say whether South Carolina was 
right or wrong-in the course she had taken. But that 
state had thought that the president had no right to issue 





the proclamation which had come from 
zens of that state had thought, that unde 
of constitutional right, could they be deprived of ° 

right to assemble ini their | ne 

ght t ble in their own state, for the purpose f 
amending their own organic law; and that, when ther 
did, they were to be put down by a proclamation of tj. 
president of the United States. The people of that State 
believed that, in issuing this proclamation, the preside; 
had hiraself been guilty of an unconstitutional and iy 
authorised act. When the- senator from Pennsylvanis 
could show, that it was the duty of the citizens of Sout) 
Carolina to refrain from the exercise of their constity. 
tional rights, in deference to the president of the United 
States, it would be time enough to answer the charge he 
had made against the state for not retracing her steps, 

The president had, in his opening message, at the 
commencement of the present session, recommended 4 
modification and reduction of the tariff duties. Sou), 
Carolina was ready to afford to the friends of the presi- 
dent the longest possible time to act on this recommends. 
tion; and forthis purpose he should vote to postpone this 
bill tothe most remote day. He challenged those who 
rallied round the president to come on, and to shew why 
it was that they now wished to hurry the discussion of 
the bill. The presidenthad said that the tariff ought to 
be repealed. Let congress modify or repeal the tariff by 
12 o’clock on the night of the 3d of March, and he wonli 
underwrite the state of South Carolina, that not an act of 
violence would take place, not a drop of blood would be 
shed. He would therefore throw the responsibility of 
any contingent violence on the gentlemen who were the 
reputed friends of the president. Itwas very well known 
that atthe last session, when this subject was disposed 
of, he had himself stated on this floor every principle 
which was contained in the ordinance of South Carolina. 
He had declared that the act of the last session was un- 
constitutional, and that the south would not be satisfied 
with it. From the indications around him he was ata 
loss to decide whether he had been right or wrong. 

-The senator from Pennsylvania had said that there 
was no novel feature in this bill, except that which au- 
thorised the president to establish floating custom houses. 
The bill provided that in case of any unlawfal assen- 
blage, that is, that if some half dozen sailors were to as- 
semble together, and -thus give color to the idea of an 
unlawful assemblage, and if this were to be near the 
custom house, the president, having no greater love for 
South Carolina than he had for any northern state, 
might have resort to force. Another exceptionable pro- 
vision in the bill was that which gave the power to 
the officer to keep possession of the goods which he may 
have taken, until the amount of the duties should be paid 
down in hard dollars. The state of South Carolina and 
the United States stood in relation to each other as two 
travellers who may have encountered each other on 4 
hedge. If both would agree to keep to the right, they 
might pass easily, but ifthey would come in opposition, the 
stronger would pass over the weaker. Now, the com- 
mittee on the judiciary had given to the president power, 
whenever his collectors, his agents, or his minions ssk- 
ed, to call out the whole military force to ride rough 
shod over the liberties ofthe people. If the senator from 
Pennsylvania wished to give an opportunity to congress 
to pass any act which would have the effect of coneiliat- 
ing Soath Carolina, why did he object to the most re- 
mote day which was named? 

Mr. King regretted to see that gentlemen appeared 
anxious torush into a debate on the subject at this time. 
For himself, he was prepared to give the question all the 
consideration which it deinandted, It was one of vital 
importance. He was ready to give the national gover- 
ment of the country, and the president who presides over 
it, such power as would be necessary to uphold and eo- 
foree the laws; but, at the same time, he was disposed (0 
withhold his vote for any proposition which in his judg- 
ment interfered with the rights of the states or those o! 
the people, or which would place in the hands of the pre 
sident power which the constitution never intended. He 
was not Pt to say whether the bill went to that ex 
tent, and therefore wished to have time to make up bis 
mind. He had, however, hoped that action elsewhere 
would have calmed the disquietude of the south, and that 
a returning sense of justice on the part of those who had 
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| the administration, to give the matter 4 proper, a fair ex- 


I should vote against the motion for Monday week, and 


time, the senate would;‘fn all probability, be prepared to 


| relation to this body, imposes on me the duty of introdue- 
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¥ tive system on the country, would have 

forced > Er osaitty of clothing the president with the 
reven'‘inary power conferred by this bill. He feared, 

gn r, that there was now but little hope, either from 

vowother house or from this, in reference to this matter. 

ng Oiiseassion on this question, therefore, must come— 

The med perfect! clear that that must be the cause. 

. ile considered that the subject ought not to be postpon- 
d to so distant a day as would defeat any action on the 
cabject- We owed it to ourselyes—to the country—to 





‘nati nd by the ayes and noes asked on the ques- 
2 nose principally to say he should vote against 
rer stponement to Monday week, because he believed 
th A ntlemen could come to the discussion as well pre- 
— in a shorter period, as they would by deferring the 
nbject to longer time. Ifhe could believe that any events 
- vd occur to render this discussion unnecessary, he 
pha be willing to put it off for a month to give time 
for such events to interpose, but he believed that no de- 
lay would be long enough to prevent it altogether. He 

edly against the proposition for ‘Thursday, as 
selem ating ihe * shorta postponement. We should, by 
fixing on the earliest day, be i arapaga into the sub- 
‘ect, and go into a discussion before a single document 
cond be examined. He was astonished, when the sena- 
tor from Pennsylvania (Mr. Wilkins) made his” proposi- 
tion. He should give his vote for the proposition made 
by the senator from Kentucky, (Mr. Clay), for, by that 

n the subject. 
"The eestion on then taken on the motion to post- 
pone to Monday week, and decided as follows:—yeas 9, 
nays 37. , 

So the motion was negatived. 

Mr. Wilkins then withdrew his motion for Thursday. 

The motion made by Mr. Clay was then agreed to. 

So the bill was postponed till Monday next, and made 
the special order for that day. 


JANUARY 28. 


Mr. Wilkins rose in support of the bill. The position, 
he said, in which you, Mr. President, have placed me in 


ing the present bill to the senate, and of explaining its 
provisions. In my mode of discharging this duty, I do 
not consider myself as the representative of other gentle- 
men on the committee; those gentlemen possess a compe- 
tence, far beyond mine, to explain and defend the power 
of the general government to carry into effect its consti- 
tutional laws. The bill is founded upon a message from 
the president, communicated on the 16th inst. and propos- 
es to sustain the constitutionality of the doctrines laid 
down in that admired state paper. In the outset of the 
discussion, it is admitted that the bill points to an afflict- 
ing state of things existing in a southern state of the 
union; it is not to be disguised that it points to the state 
of South Carolina. It is not in the contemplation of the 
committee who reported this bill to make it assume, in 
any way, an invidious character. When the gentleman 
from South Carolina threw out the suggestion, that the 
bill was invidious, he certainly did not intend to impute 
to the committee a design to give it such a character. 
So far from being invidious, the bill was made geueral 
and sweeping, in its terms and application, for the reason 
that this course was thought to be more delicate in regard 
to the state concerned. The provisions of the bill were 
made general, for the purpose of enforcing every where 
the collection laws of the union. 

The bill presents three very important and momentous 
considerations: is there any thing in the circumstances of 
the country, calling for legislation on the subject of the 
revenue laws? Is the due administration of those laws 
threatened with impediments, and is this bill suited to 
sich an emergeney? He proposed to consider those 
points, but ina desultory manner. He never shrunk from 
any moral or political responsibility, but he had no dis- 
position, (to use the words of the senator of North Caro- 


lina,) to “drum on public sensibility.” Neither he, nor 


the state which he represented, had any influence in 
ringing up these questions, but I am prepared to meet 
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It is time, continued Mr. W. that the 
which the union depends, were diseussed. It is time that 
congress expressed an opinion upon them. It is time 
that the people should bring their jadgment to bear on 
this subject, and settle it forever. e authority of con- 
gress and of the people must settle this question one day 
or other. ‘There’ were many enlightened men in the 
country, men whose integrity and patriotism nobody 
doubts, who had arrived at opinions in this matter, very 
different from his own. The senator from South Caro- 
lina knows, said Mr. W. the respect in which I hold 
him; but I am unwilling to take his judgment on this 
question as the guide of mine; and I will not agree that 
the union depends on the principles which he has advance 
ed. He has offered a document as a plea in bar; if it be 
established, then a bar is interposed between the powers 
of the government and the acts of South Carolina. 

The bill is of great importance, not on account of its 
particular provisions, but of their application to a rapidly 
approaching crisis, which they were intended to meet. 
‘That crisis was in the control of this body, not of any 
branch of the government. He would ask the senator 
from Mississippi (Mr. vile: possage yt what authority he 
had to say that the passage of any bill reducing the tariff 
would avert the enforcement of the ordinance of South 
Carolina? He was unwilling to consider that senator as 
the representative of the unlimited authority and sove- 
reignty claimed by the state of South Carolina. He 
would now present to the senate a view of the position in 
which South Carolina had placed herself, in order to jus- 
tify the committee in reporting the bill under considera- 
tion. It was not, sir, for the purpose of establishing a 
military despotism, nor of creating an armed dictator, nor 
of sending into South Carolina military bands to ‘‘eut 
the throats of women and children,” that the committee 
framed the bill. If any thing can ever establish a mili- 
tary despotism in this country, it is the anarchy and con- 
fusion which the principles contended for by the senator 
from South Carolina will produce. If we keep together, 
not ‘‘ten years,” nor tens of thousands of years will ever 
bring the country under the dominion of military despot- 
ism. But adopt the principles of South Carolina, break 
the union into fragments—some chieftain may bring the 
fragments together—but it will be under a military des- 
potism. He would not say that South Carolina contem- 
plated this result, but he did say that her principles would 
lead to it. South Carolina, not being able longer to bear 
the burden of an oppressive law, had determined on re- 
sistance. 

The excitement raised in the state, gave to the party a 
majority in the legislature of the state, and a convention 
was called, under the provision of the state constitution, 
authorising its amendment. The convention met, and 
passed what is called the ordinance, establishing new and 
fundamental principles. Without repeating it, he would 
call the attention of the senate to some few of its provi- 
sions. It overthrew the whole revenue system. It was 
not limited to the acts of 1828 or 1832, but ended, with 
a solemn declaration, that, in that state, no taxes should 
be collected. The addresses of the convention to the 

ple of the United States and of the state of South Caroli- 
na, used atone and language not to be misunderstood. 
‘They tell you it is necessary for some one state to bring 
the question to issue—that Carolina will do it—that Caro- 
lina had thrown herself into the breach, and would stand 
foremost in resistance to the laws of the union, and they 
solemnfy call upon the citizens of the state to stand by 
the principles of the ordinance, for it is determined that 
no taxes shall be collected in that state. The ordinance 
gives the legislature the power to carry into execution 
this determination, It contains within itself no seeds of 
dissolution:—it is unlimited as to time; contains no re- 
stri¢tions as to application; provides no means for its 
amendment, modification or repeal. In their private in- 
dividual capacity, some members of the convention held 
out the idea which had been advaneed by some members 
of this house, that if the tariff law was made less Oop- 
pressive, the ordinance would not be enforeed. « 

[Mr. Poindexter here remarked, that he said that any 
new tariff Jaw, even if more oppressive than the law of 
1828 were passed, the ordinance would not apply to it. J 

If the terms of the ordivance are considered, continued 


rinciples on 











the crisis by my votes. 


Mr. W. there is no possible mode of arresting it; so 
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sure as time rolls on, and four days pass over our heads, 
the ordinance and the laws emanating from it will lead to 
the employr ent of physical force, by the citizens of 
South Carolina. against the enforcement of the revenue 
Jaws. Althouch many of the most influential citizens of 
Carolina protested against the idea that any but moral 
force would be resorted to, yet the excitement and de- 
termined spirit of the people would, in his opinion, lead 

ily to the employment of physical foree. He did 
not doubt that the senator from South Carolina abhorred 
the idea of force; no doubt his excellent heart would 
bleed at the scene which it would produce—but he would 
refer to a passage in the ordinance to prove that it was 
the intention of its framers to resort to force. Mr. W. 
here read the third paragraph of the ordinance. 

‘And it is further ordained, that it shall not be lawful 
for any of the constituted authorities, whether of this state 
or of the United States, to enforce the payment of duties 
imposed by the said acts within the limits of this state; 
but it shall be the duty of the legislature to adopt such 
measures and pass such acts as may be necessary to give 
full effect to this ordinance, and to prevent the enforce- 
ment and arrest the operation of the said acts and parts of 
acts of the congress of the United States within the limits 
of this state, from and after the Ist of February next, and 
the duty of all other constituted authorities, and of all 
persons residing or being within the limits of this state, 
and they are hereby required and enjoined to obey and 
give effect to this ordinance, and such acts and measures 
of the legislature as may be passed or adopted in obe- 
dience thereto.” 

Does the shadow follow the sun? Even so surely will 
force follow the attempt to disobey the laws of South 
Carolina. In the last paragraph of the ordinance is this 
passage: 

‘*Determined to support this ordinance at every ha- 
zard,”—and this declaration is made by a courageous and 
chivalrous people—‘‘we do further declare that we will 
not submit to the application of force, on the part of the 
federal government, to reduce this state to obedience.” 
This attempt, said Mr. W. is not made by this bill, or 
by any one. ‘But that we will consider the passage, by 
congress, of any act authorising the employment of a 
military or naval force against the state of South Caroli- 
na, her constituted authorities or citizens; or any act 
abolishing, or closing the ports of this state, or any of 
them, or otherwise obstructing the free ingress and egress 
of vessels to and from the said ports, or any other act 
on the part of the federal government, to coerce the state, 
shut up her ports, destroy or harrass her commerce, or 
to enforce the acts hereby declared to be null and void, 
otherwise than through the civil tribunals of the country, 
as inconsistent with the longer continuance of South Ca- 
rolina in the union, 

Force must inevitably be used in case any attempt is 


ee 
all authority in that state, and bring back the state of 
things which existed prior to the formation of the federg} 
constitution. 
Here nullification is disclaimed, on one hand, unless 
we abolish our revenue system. We consenting to do 
this they remain quiet. Butif we go a hair’s breadth to. 
wards enforcing that system, they present secession. We 
have secession on one hand, and nullification on the other. 
The senator from South Carolina admitted the other day 
that no such thing as constitutional secession could exist, 
Then civil war, disunion, and anarehy must accompan 
secession. Noone denies the right of revolution. That 
is a natural, indefeasible, inherent right—a right which 
we have exercised and held out, by our example, to the 
civilized world. Who denies it? Then we have revoly. 
tion by force, not constitutional seeession. That violence 
must come by secession is certain. Another law passed 
by the legislature of South Carolina, is entitled a bill to 
provide for the safety of the people of South Carolina. It 
advises them to put on their armor.’ It puts them in 
military array; and for what purpose but for the use of 
force? The provisions of these laws are infinitely worse 
than those of the feudal system, so far as they apply to 
the citizens of Carolina. But with its operations on their 
own citizens, he had nothing to do. Resistanee was just 
as inevitable as the arrival of the day on the calendar, 
In addition to these documents what did rumor say? 
Rumor, which often falsifies, but sometimes utters truth, 
If we judge by newspaper and other reports, more men 
were now ready to take up arms in Carolina than there 
were during the revolutionary struggle. The whole state 
was at this moment in arms, and its citizens are ready to 
be embattled the moment any attempt was made to en- 
force the revenue laws. The city of Charleston wore the 
appearance of a military depot. Asa further proof of 
the necessity of this bill, he would read a printed paper 
which might pass for what it was worth. 
Mr. Calhoun. What paper is it? Has it a signature? 
Mr. Wilkins. It is a cireular but not signed. Mr. 
Wilkins then read the paper as follows: 

**¢ Circular. ) 
** Churleston, — Jan. 1833. 

‘*Str:—You will on receiving this letter immediately 
take the proper measures for the purpose of ascertaining 
at what points, depots of provisions, say of corn, fodder, 
and bacon, can be established on the main roads leading 
through your district, at suitable stations, say from thirty 
to forty miles apart. Looking to the event of a possible 
call for troops of every description, and especially of 
mounted men, in a sudden emergency, you will ascertain 
the routes by which they could most conveniently pass 
through your respective districts, and the proper points 
at which they may put up after the usual day’s march. 
Having settled this, the next point will be to inquire 
whether there are any persons at or near those points, 





made by the federal government to enforce the acts 
which have been declared null and void. The ordinance 
clearly establishes nullification as the law of the land. 
Mr. Miller: Will the senator read a little further?] 
r. Wilkins finished the paragraph, as follows: 

‘And that the people of this state will theneeforth hold 
themselves absolved from all further obligation to main- 
tain or preserve their political connexion with the people 
of the other states, and will forthwith proceed to organize 
a separate government, and do all other acts and things 
which sovereign and independent states may of right 
do.” 

They stop with nullification; but one step further on 
the part of the government brings down secession and 
revolution. 

[Mr. Calhoun: It is not intended to use any force, ex- 
cept against force. We shall not stop the proceedings 


of the United States courts; but maintain the authority of 


of our own judiciary. | 

Mr. Wilkins, How can the ordinance refer to any laws 
of the United States, when they are excluded from any 
operation within the limits of the state?’ Why do the laws 
and ordinance of South Carolina shut out the United 
States’ courts from appellate jurisdiction? Why do they 
shut the doors of the state courts against any inquisition 
from the United States’ courts’? They intend that there 
shall be no jurisdiction over this subject, except through 


who would undertake, on terms to be stipulated, to fur- 
nish corn, fodder, and meat? In what quantities and at 
what notice? It isdesirable that this arrangement should 
be effected so as to enable us to command an adequate 
supply in the event of its being wanted, without actually 
making purehases at present. If this be impracticable, 
however, you must then see on what terms purchases can 
be effected, where and on what manner the articles can 
be deposited and taken care of? I will here give you 4 
general outline of my scheme. I will suppose three great 
routes to be marked out from the mountains towards the 
sea, one leading from Laurenceville, through Newberry 
to Columbia; another from Yorkville and Union by 
Winunshoro’ and Chesterville to Columbia; and the third 
from Pendleton through Abbeville and Edgefield, Barn- 
well and Colleton, to Charleston. Along these routes 
depots would have to be established at intervals of thirty 
or forty miles, besides separate depots at Camden and 
some other places. From Columbia these stations would 
be necessary along the state road to Charleston. But 
one other route would then, perhaps, be necessary to be 
provided for, beginning at Darlington Court House, and 
ending at Georgetown, one station to be at Kingstree, 4” 
another at Lynehe’s ercek. From all other places some 
one of these stations might be struck. J present this 
imperfect outline merely.to give you some idea of my 
eneral scheme. Your particular attention will of cours 








their own courts. They cut off the federal judiciary from 


directed to your own district, and if you find it nece® 
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sary you may call in my aids from the adjoining districts, 

such staff officers as you may think proper, and eon- 
sult with them as to the best method of connecting the 
districts by some general plan, and favor me with the re- 


It. 
wecAnother Object to which I would call your early and 
particular attention, is the state of the arms, public and 
private, in the hands of the men. Great numbers have 
been issued from time to time, especially within a few 

ears past. I wish to know how many of them may be 

relied on in the event of actual service. For this purpose 
it must be ascertained from actual inspection or otherwise, 
how many men in each company have muskets, rifles, or 
other arms fit for use, and any unfit for use must be re- 
paired. The latter must be collected together and re- 
paired, if itean be effected in your neighborhood, and if 
not, they must be boxed up and sent to Charleston; when 
after being repaired at the public expense, they will be 
returned to the companies to which they may belong. To 
execute the arduous, responsible, and difficult duties im- 
posed by this order, you are authorised to call to your as- 
sistance all the officers of the staff within your district, 
and if further assistance is wanted, additional officers will 
be appointed. ‘The travelling expenses of yourself and 
} such officers as vou may employ in this business will be 
paid. You will issue the necessary orders in my name, 
countersigned by yourself as aid-de-camp, to all officers 
within your district, urging them to do whatever you 
might find necessary to the prompt and effectual execu- 
tion of this order. You will, when convenient, call upon 
the brigadiers or major generals, within your district, for 
their co-operation and assistance, and generally adopt all 
pror “r neasures for the accomplishment of the important 
objects which I have in view, which may be stated ina 
few words to be, to secure the means of subsistence, so as 
tobe enabled to bring troops to any given point in the 
shortest possible time—to ascertain the state of the arms 
now in the hands of the men—and to have those unfit for 
use put in complete order. If any other means occur to 
you of accomplishing, in the promptest manner, these 
vitally important objects, you will be so good as to sug- 

gest them. Iam, very respectfully, &c. 

“N. B.—I annex the form of three orders, which you 
may find it necessary to extend, to enable you to accom- 
plish the objects we have in view. You may modify 
them as you think proper, and then have copies served 

oneach of the officers, who may be required to execute 
them within your districts. They are not to be publish- 
ed in the papers. Copies of all such orders as you may 
issue, must be sent to me.” 

Mr. Wilkins, after some further remarks, the object 
of which was to show that South Carolina had put herself 
in anattitude of hostility towards the general government 
which rendered the bill under consideration necessary. 
and which we shall present to-morrow in connexion with 
the conclusion of his speech, gave way, without conclud- 
lug, to. a motion to adjourn. 

rhe senate, on motion of Mr. Grundy, then adjourned. 
January 29.—Mr. Wilkins (chairman of the judiciary 
ommittee) resumed his opening speech on the bill, be- 
ore arc. which, a summary view is given of the 
wy his remarks on Monday in the following brief 
etch: 
Adverting to another circumstance, as tending to show 
€ excitement prevailing in South Carolina against the 
pcneral government—he said, that in every part of the 
‘late, the blue cockade, with the palmetto button, was 
generally worn. ‘That bit of ribbon, and the button, were 
ho a sign of the military spirit prevalent among the 
people, 

It seemed to him, indeed, from all these facts, known 
0 us, officially and by rumor, that it was impossible to 
void a eollision with South Carolina, while her ordi- 
auce remained in force, and that those gentlemen who 

presented that the passage of any bill by us would de- 
tat the ordinance, and prevent a collision, had mistaken 
he sense of the ordinance, and the intention of the people 

South Carolina. 

Mr. Miller here interposed, and said he had not ex- 
tessed the opinion that nullification wonld be abandoned 
pon the passage of a bill of any character in reference to 
‘tariff. If congress passed a bill altering the tariff acts 
























set aside the ordinance, which was specific in its rage 
tion to the Tariff acts of 1828 and 1832. Even if a bill 
more oppressive than the existing acts should pass, the 
ordinanee now existing would thereby be defeated, and 
South Carolina would be under the necessity of as- 
sembling another convention, and passing another or- 
dinate? 


Mr. Wilkins found, he said, that he was not far from 
right. What prospect then was there of an abandonment, 
by South Carolina, of her present position? She offers us 
but two modes of adjusting the matter in dispute. ‘ 

The first is by the total abandonment of the protective 
system; by the admission of the whole list of protected 
articles free of all duty, and raising the whole revenue, 
derived from duties on imports, exclusively, from the 
unprotected articles. The consequences of the adoption 
of this policy would be most fatal and disastrous tothe 
industry of the northern states. It would put the laborin 
elasses of Pennsylvania on a footing with the paupers o 
the old world. It would prostrate at once and forever the 

oliey which Pennsylvania had long cherished, whieh 
South Carolina had united with her in establishing and 
maintaining, and under which she was prosperous and 
happy. The admirable speech made by the senator from 
South Carolina, in 1816, in favor of the protective poliey, 
was engraved on the hearts of the people of Pennsylvania. 
In the dwellings of the farmer, the mechanic, and the 
manufacturer, it hung upon the wall, by the side of Wash- 
ington’s farewell address. He well remembered that 
speech, for it had a powerful induence on his own mind 
in relation to the policy of the protective systent. 

(Mr. Calhoun here said, I thank the = for al- 
luding to that speech. It has been much and very often 
misrepresented, and I shall take an early opportunity to 
explain it. ] 

Mr. Wilkins. 1 shall be happy to witness the exhibi- 
tion of the senator’s ingenuity in explaining the speech 
in sich a manner as to make it accord with his present 
views. I should not have alluded to it, had not the sena- 
tor remarked upon the bill from our committee as a bill 
‘*of abominations. ” 

Mr. Calhoun. It requires no apology. a 

Mr. Wilkins proceeded to state the considerations 
which rendered a compliance with the terms proposed 
by South Carolina improbable, if not impossible. For 
his own part, he was free to say that he could not bring 
his mind to assent to so destructive a measure. He spoke 
only for himself. What were the views of others of this 
body on this subject, he did not know, for he was not in 
the habit of making inquiries as to the opinions of others 
on such topics. Much as he loved the union—much as 
he deprecated any collision between the state and federal 
governments, much as he was disposed to respect the 
opinions and wishes of a sister state, he would not him- 
self assent to a total destruction even of incidental pro- 
tection to our domestic industry. He would, however, 
go far, very far, even to the sacrifice of much of that pro- 
tection which we claim as just aud necessary; but to the 
point proposed by South Carolina as her ultimatum, he 
could not go. | 2 

He did not believe that there was any probability of 
the assent, on the part of congress, to the first proposi- 
tion of South Carolina. There was but one other propos 
sition made by South Carolina for the adjustment of this 
controversy, and that was even less hopeful than the 
former. It was by the call of a general convention 0 
the states, and the submission to them of an ultimate ar- 
bitrament on the disputed powers. Mr, W. was of the 
opinion that the division of the state representation as- 
sembled in convention on the matters In ¢ontroversy, 
would not differ from the judgment of the representa- 
tives assembled in congress. He did not think it at all 
probable that the convention would either alter the con- 
stitution in respect to the powers of the government over 

the subject of revenue, or that the protective laws would 
be pronounced by them uneonstitutional, and null and 
void. But it was not at all probable that two-thirds of 
congress and three-fourths of the states would agree to 
the call of a general convention. The people were averse 
to any change in the constitution; and were of opinion 
that it conld not be amended forthe better. For hisown 





(1828 and 1832, he was of Opinion that such act would 
Sur. ro Vor. XLMI—Sie. 8. 


part, it was his earnest hope, and confident belief, that 
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no change would ever be made in the terms of our ad- 
mirable compact. 

On resuming the floor to-day, Mr. Wilkins embraeed 
the Skportaulty to state that, on a proper occasion, he 
should move one or two amendments to the bill, one of 
which would: be to limit some of its provisions to the 
end of the next session of congress: the provisions which 
it coutains for amendments to the judicial system, he 
presumed, there would be no objection to leaving, as 

are in the bill, unlimited. 

hen the senate adjourned yesterday, Mr. W. conti- 
nued, I was speaking of the tariff sy stem—of this system, 
for the protection of American industry, which a vast 
portion of the American people believe to be intimately 
connected with the prosperity of the country. Asa jus- 
tification of the adherence, as far as practicable, to this 
system, he had had reference to the conduct of gentle- 
men from the south iv regard to it. At one period, he 
now added, Maryland had been considered a southern 
state,as she was stilla slave-holding state: from the chief 
city of that state, directly after the meeting of congress, 
under the constitution of 1787, a memorial was transmit- 
ted to congress, reciting the weakness and inefficiency of 
the old confederacy, and its inadequacy to protect the 
manufacturing interests, and rejoicing that we had now 
a government, possessing all necessary power to protect 
domestic industry, and praying the interposition of con- 
gress for that purpose. Another incident he mentioned, 
which, he said, many members would recollect, of a 
member of congress from South Carolina, having, in the 
year 1809, offered a resolution proposing that all the mem- 
bers of congress should appear, at the commencement of 
the next ensuing session, clad entirely in clothing of 
American manufacture. He had already adverted to the 
agency of the south in passing the tariff law of 1816, and 
now, said he, let me make a personal reference, in con- 
nection with it, to another gentleman from South Caro- 
lina, now a member of this body (Mr. .Willer), which 
reference I make with all possible respect for that gentle- 
man. When the bill of 1816 was under discussion, that 
gentleman, then a member of the other house, made a 
motion, deeply interesting to Pennsylvania, and for which 
I, as one of her sons, feel grateful to him, to raise the 
duties on hammered bar iron, (which the bill proposed 
to raise from nine to sixteen dollars per ton,) to 20 dol- 
lars per ton. ‘Thus amended, the bill passed the honse, 
but the duty was reduced in the senate to 16. On the 
final passage of the bill, including that and other duties, 
three members only from South Carolina were present, 
and they all voted for the bill. Strange revolution of 
opinion: It is now contended by the same gentleman, 
that a duty of 18 dollars upon the same article, (two dol- 
lars below his own proposition,) as fixed by the tariff of 

1832, is so onerous, oppressive, and tyrannical, that the 

whole country is to be involved in a civil war, if not only 

that, but every other protective duty be not abolished! 

Mr. W. said, he liad also spoken, yesterday, in justi- 
fication of the strongest provisions of this bill, of the 
talked of resistance to the laws in South Carolina. He 
had understood the senator from South Carolina, (Mr. 
Calhoun,) the other day, as acknowledging that there 
was military array in South Carolina, but contending that 
it followed and did not precede the array of force by the 
United States. 

hee Calhoun said, he had admitted that there was 
mijitary preparation, not array.) 

Mr. Wilkins said, if we examine the measures taken 
by the administration in reference to the present crisis, it 
would be found that they were not at all of that military 
eharacter to justify the measures of South Carolina which 
it was alleged had followed thein. 

(Mr. Calhoun said that South Carolina was undoubted- 
ly preparing to resist force by foree. But, let the Unit- 
ed States withdraw its forces from her borders, and lay 
this bill upon the table, and her preparations would 
cease. | 

Mr. Wilkins resumed. ‘That is, sir, if we do not op- 
pose any of her movements, all will be right. If we fold 
our arms, and exhibit a perfect indifference whether the 
laws of the union are obeyed or not, all will be quiet! 
This, Iadmit, would be an admirable mode to avoid col- 
lision and prevent disturbance: but is it one that we can 
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fication proceedings of South Carolina, the union jis dis. 
solved; for, in this government of laws, union is obs. 
dienee, and obedience is union. The moment South C4. 


rolina—— 


‘Mr. Calhoun. Who relies upon force in this contro. 
versy? I have insisted upon it that South Carolina relieq 
altogether on civil process, and that, if the general 
vernment resorts to force, then rm will South Caroling 
rely upon force. If force be introduced by either party 
upon that party will fall the responsibility. } , 
Mr. Wilkins. The general government will not a 
peal in the first instance, to force. It will appeal to th 
patriotism of South Carolina—to that magnanimity of 
which she boasts so much. 


[Mr. Calhoun. lam sorry that South Carolina canno; 
appeal to the sense of justice of the general government, 
Order! order! (from one or two members. ’ 


Mr. Wilkins. ‘The government will appeal to that po. 
litieal sense which exhorts obedience to the laws of the 
country, as the first duty of the citizen. It will appeal tg 
the moral force in the community. If that appeal be in 
vain, it will appeal to the judiciary. If the mild arm of 
the judiciary be not sufficient to execute the laws, it will 
call out the civil foree to sustain the laws. If that be ip. 
sufficient, God save and protect us from the last reson, 
But if the evil does come upon the country, who is re. 
sponsible for it? If force be brought in to the aid of law, 
who, I ask of gentlemen, is responsible for it to the peo. 
ple of the United States? That is the question. Takk 
of it as you please, mystify matters as you will, theorize 
as you may, pile up abstract a soabene to any extent, 
at last the question resolves itself into one of obedience 
or resistance of the laws—in other words, of anion o 
disunion. Wherein, said Mr. W. consists our liberty’ 
W hat is the foundation of our political institutions which 
we boast of; which we hold up to the world for imitation, 
and for the enjoyment of which the votary of freedom 
pants in every country of the globe—what is it? It is 
that of a government where the people make the laws, 
and where the people odey the laws which they themselves 
have made, That is our system of government, and by: 
large majority of the people it is respected accordingly. 
Why, sir, said Mr. W. if you were to carry into effect 
the ultra doctrine of South Carolina at this moment, re- 
peal your whole protective system, shut up oar factories, 
stop our wheels, extinguish our fires, &e.—nay, ruin ws 
by your legislation—yet would the people of Pennsylv- 
nia obey the laws, and abide your decision. But the 
they would appeal to the people, they would endeavor to 
bring public opinion to act upon congress, and bear them 
back into the right course. They would appeal to me 
ral influence, and to that alone, 
I know, said Mr. W. that the gentleman from South 
Carolina eannot anticipate the application of force inthe 
case now presented: but I pray him, again and again 0 
advert to one particular paragraph of the ordinant 
There were several cases in which the use of force ist 
ferred to in the ordinance, in which Mr. W. adumittel 
the right to use it. If, for example: as in a case suppo* 
ed, congress intended to overrun and subdue the state 
South Carolina and overturn their liberties, he admitted 
the right of resistance by force. But, come down to tht 
contingeney in which the ordinance declares that fore 
shall be used, and itis in the event of the attempt by 
United States to enforce the execution of the revenlt 
laws. ‘*Enforce” is the word employed by the 
nance. For the meaning of this word it was not neces 
ry to resort to Johnston or Webster: the law may be “e 
forced”? by execution, by judicial process, by a simple 
demand of payment of duties by an United States office 
it needs not the iron grasp of power, the naked swor 
or thie fixed bayonet, to constitute enforcement of the ]a¥ 
You enforce the laws every day, and every hour of ¢? 
day, in the most tranquil state of society. This enfore 
ment of the laws it is, which is, after the Ist of Febr 
ry, to be construed into an attempt to put down the pé 
ple of South Carolina, and to justify the calling forth 
thousands upon thousands of armed men to resist it! 
Mr. W. here referred to the Charleston Meret! 
which he held in his hands, containing the proceeding’ 
a great meeting held at Charleston, J C. on the 21! 
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ing the cockade to which he had reference yesterday, in- 
termingled with notices of ‘‘eall to arms!” ‘Attention, 
volunteers!” &c. and one of these resolutions, (which he 
read), declares that the persons assembled at this meet- 
ing not only affirm the right of the state peaceably to se- 
cede from the union, but are prepared, if need be, to 
peril their lives in the assertion of this claim, &e. Yes, 
sir, said Mr. W. if not prevented, secession is at hand; 
for the very moment that the marshal of the district calls 
out the posse comitatus, and heads that posse to enforce a 
judgment of the federal court to compel the payment of 
duties on imports, (after the first of February), then has 
the contingency oceurred of an attempt to enforce the 
laws; then has secession become the alternative. With 

to secession, Mr. W. went on to cite cases to 
shew the consequences to which the admission of this 
right in any state would lead, should other states adopt 
the heresy affirmed by the meeting whose proccedings 
he had read. ‘This view of the subject he followed by 
saying, that nullification, unless merged in revolution, 
was not to be stopped. The honorable member had told 
the house, that laying this bill on the table, and passing 
the bill depending in the other house, would put a stop 
to nullification. But what surety was there even of this? 
After the first of February, nullification, with all its attri- 
butes and incidents, was to be in full operation in South 
Carolina. What would be its political operation? Where 
would itend? He put this question plainly to the gen- 
tleman from South Carolina. A convention of the states 
was out of the question; an amendment of the constitu- 
tion was out of the question: where was the contest to 
end? Why, the laws must be suspended. South Caro- 
lina, Whilst represented on this floor, (ably as she is, and 
he hoped long would be), participating in the making of 
laws, would be obeying just such of them as she pleased, 
aud no more—cutting and carving with her own sword to 
suit herself! Wohata state of things was this! 

(Mr. Calhoun here said, that South Carolina would be 
content to maintain this contest upon the principle of pro- 
tection, paying without objection whatever taxes might be 

uired to be levied for the purposes of revenue. | 

r. Wilkins. 1 South Carolina appeals to the federal 
judieiary, she can bring up the question of the validity of 
any part of the revenue laws for decision, by the federal 
courts. Mr. W. had no doubt of the influence of the se- 
nator from South Carolina over the people of that state, 
but no one had power to say what course that state would 
take if the suggestion of the senator should be adopted. 
We must take this matter as we unfortunately find it. 
The merchants of Charleston may import goods free of 
duty, and the merchants of Baltimore, New York, &e. 
must pay duties. ‘Ihe people of South Carolina are ex- 
empt from all taxation, by duties on imports, which is 
the only taxation known to our laws; and the people of the 
rest of the union, are compelled to pay taxes. South 
Carolina participates in the benefits, but not in the bur- 
dens of the government. The ordinance to this effect, 
South Carolina is pledged to maintain, and it declares 
that no power shall prevent free ingress and egress into 
and from her ports. Every stream of waterin the limits 
of the state, aceessible from the ocean, is made a tree 
port. Wherever goods are introduced and landed, all 
obligation to pay the duties vanishes before the magical 
influence of nullification. 

The state of South Carolina is quoad the revenue laws, 
out of the union. As to the revenue system, our fellow 
citizens of South Carolina are gone from us. What 
then is to prevent the goods imported into the state from 
being distributed into every part of the interior and along 
the coast? A legalized system would be introduced, he 
would not say of smuggling, for he would not impute so 
approbrious a crime to the authorities of that state, but 
free ports make tree goods, and nullification makes free 
ports. Well, sir, what will prevent the 
sent to other states? 
and they may be sent any where. 
goods from duties in South Carolina, it exempts them 

_ every where. They are marked ‘‘state rights,” and the 
vessel is called ‘‘state sovereignty.” They will not be 
imported under the glorious flag of the union, but under 
the flag of South Carolina. South Carolina has got her 


Take the marks off from the goods, 


confusion; defeat equality in public burdens, and demora- 
lize the community. 


s from being 


If nullification exempts 


As nullification is now about to go into full operation, 
what is to stay the hands of South Carolina, and prevent 
her from executing her present purpose? He was aware 
of the wide range of discussion which the questions con- 
nected with this subject would lead to. But this was 
the time for bringing those questions before congress 
for decision. They should decide now in one way or 
other. Iam yeung and stout, said Mr. W. and am wil- 
ling to see the question tried, and to abide the end of 
it. The whole question eomes toa single point What 
is the constitutional relation of a single state to the United 
States? If the government is merely an ‘‘alliance” of 
states, a federal league between several distinet and _in- 
dependent sovereignties, from which any one may with- 
draw, there is an end of the question and of our bill. 
For South Carolina, leaning upon her sovereignty and 
reserved rights, has exercised the power which she 
claims of obeying and disobeying a law of the union, just 
as she may construe it, to be constitutional or unconstitu- 
tional. 

An attempt on his part to thrown any additional light 
on this subject would be as unnecessary as to contribute 
a drop of water to the ocean. It was enough for him that 
he had a few well settled principles on this point, which 
he had always entertained, and which had been acted on 
from the foundation of the government to the present 
time. The constitution was formed by the people. It 
was adopted by the states, which, like individuals, sur- 
rendered a portion of their sovereignty for the seeurit 
of the rest. Those powers which are thus surrendered, 
however limited in number, are supreme in éxtent and 
applieation. The second paragraph in the 6th article of 
the constitution was, as it appeared to him, framed to 
meet this very case—to meet state legislation, state nul- 
lifieation—to meet the case of state legislation which ate 
tempts to overthrow national legislation:— 

‘**This constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all trea- 
ties made or which shall be made under the authority of 
the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, any 
thing in the constitution or laws of any state to the con- 
trary notwithstanding. ”’ 

This supremacy ot power was necessary for the general 
welfare, because it consists in the use of powers which, 
could not be confided to, nor exercised by, any one state. 
We always had a union. The great object of the peo- 
ple, from one period to another, has been to render the 
union ‘‘more perfect.” Virginia took the lead in the 
last attempt, and her statesmen were among its foremost 
champions. Experience had manifested the want of a 
supreme power to bear immediately upon the people of 
the states. The laws of the old confederation bore on 
the states alone. Hence the constitution begins **We, 
the people;” and the conclusion of the 8th section of the 
ist article, giving power to congress “*to make all laws 
whieh shall be necessary and proper for carrying into 
exceution the foregoing powers, and all other powers 
vested by this constitution in the government of the Unit- 
ed States, or in any department or officer thereof,” and 
the emphatic conclusion declaring such laws to be the 
supreme law of the land, in the aggregate sense of the 
term. 

We owe allegiance both to the United States and to 
the state of which we are citizens. Are there, sir, an 
citizens who owe no elilegiarice to the United States? 
have the people of South Carolina abandoned the proud 
title of citizens of the United States? Has the general 
government any power or quality of political sovereignty 
atall? If it has, that power must be brought to bear di- 
rectly upon the people of the states, and of each state. 

The government of the United States forms a part ot 
the government of each state, enters into it, and sup- 
plies whatever may be wanting in state powers. You 
cannot bring about obedience to the laws, if their obliga- 
tion and binding foree are not directly on the people.— 
If the laws are brought to bear on the states they may 
wrap themselves up in their sovereignty and their re- 
served rights, resort to nullification, and, claiming the 





unance. Now we shall see how she will put it in exe- 
cution, how it works practically. It will make general 








power to put their veto on the acts of congress, t 
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trine impairs not the sovereignty of the people. The 
ple retain their sovereiguty in reference to the United 
Fiates as well as to their respective states. They act 
here as well-as in their state legislatures. Whenever 
you exercise one of your great constitutional powers, the 
eople act here, and are therefore bound by the law 
which they themselves made. This is the perfection of 
political institutions. ‘The people make the laws, and 
the laws govern. ‘Ihe states are secure in their rights, 
and always were secure. He admitted their original ab- 
solute sovereignty; but as he had said before, they yield- 
ed up a portion of that sovereignty for the general good. 

This is a constitution of power ‘‘granted,” as a law- 
yer would say ‘‘for a valuable consideration.” By the 
grant of these powers, you created the constitution of the 
union. You cannot take them back at pleasure. Here 
are we asked—can the creature be greater than the crea- 
tor? No. But the creator may be bound by the act of 
the creature; the principal may be bound by the act of 
the agent, if the agent acts in pursuance of delegated 
power, particularly when the interests of taird persons 
are concerned. We say to South Carolina, our prosperi- 
ty depends upon the permanence of a system which yeu 
created; and you can’t take back the power which you 
gave to your agents to exercise. 

On the subject of practical nullification, Mr. W. said 
he had made some notes, and the very circumstances 
which he had anticipated had happened. From a late 
number of the Charleston Mercury, which he held in his 
hand, he read an account of a great state rights meeting 
at Charleston, whereat resolutions were adopted for form- 
ing companies to import goods free of duty. The mer- 
chants of South Carolina would, it was thought, be relue- 
tant to hazard their commercial eredit and convenience 
by availing themselves of the replevin law, and it had 

- been doubted whether the foree of the ordinance would 
be tried. But, as he had expected, the politicians, not 
the merchants, had formed a plan for trying the experi- 
ment. Preparations had been made to bring the question 
to an issue as soon as the Ist day of February arrived. 
He had made a note of the questions which would arise 
cat of these considerations, but he would not detain the 
senate by noticing them. 

He would pass to the consideration of the provisions 
in the bill. he first section of the bill contains provi- 
sious Which are preventive and peaceful. Mr. W. then 
read from the first section of the bill, as follows: 

*¢ Be it enacted, &e. ‘That whenever, by reason of un- 
lawful obstructions, combinations, or assemblages of per- 
sons, or unlawful threats or menaces against officers of 
the United States, it shall become impracticable, in the 
judgment of the president, to execute the revenue laws, 
and collect the duties on imports in the ordinary way in 
any collection district, it shall and may be lawful for the 
eae to direct that the custom house for such district 

e established and kept in any secure place within some 
port or harbor of such district, either upon land or on 
board any vessel,” Ke. 

It enjoins forbearance on the executive, and gives him 
power to remove the custom house to a secure place, 
where the duties may be collected. It leaves the ports 
and districts as they now are, open for the commercial 
convenience of the good people of the state; and even the 
custom house would not be taken from the port or har- 
bor where they now are. Our object in removing the 
custom house, is to prevent all collision if possible. The 
words “threats and menaces,”? do not run through the 
residue of the section, ‘The power given in this clause is 
not new; the clause is simply declaratory of the existing 
jaw, as it has been held by our courts; for it has been de- 
cided, that where it is impossible to collect the duties, 
the officers of the customs may remove the custom house. 

The next paragraph provides for the cash payment of 
duties under circumstances which render it impossible to 
collect the duties in the ordinary way. This is no great 
matter. We have already abolished the credits on duties 
to some extent, and this law earries out the system far- 

ther. Why should the practice of taking bonds be per- 
sisted in when they say they are not bound to pay the 
bonds. It is a mockery to take bonds when the consti- 
tution and the law release the people bound from the 
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conflict, which conflict the bill sought to avoid, Th, 
62d _ section of the act of the 2d March, 1799, refuses 
eredit to merchants who have refused to pay their bonds 
The same principle is applied to the present case, where 
people are combined to prevent the payment of bonds, — 

The third and remaining exigency provided for in this 
first ssetion, is the authority to employ the land or nayal 
forees, or militia. This provision is entirely defensive 
It merely confirms the authority for the protection of the 
custom house and revenue officers. The simple ques. 
tion is—do you require obedience to the laws? How 
can yon make the people of South Carolina pay the du. 
ties? ‘The custom house officers are not sufficiently no. 
merous to enforce obedience to the laws: pains, penal- 
ties, indictments, all hang over the head of that man who 
is bold enough to exact payment. ‘The legislature for- 
bids the enforcement of the law; and he who attempts to 
enforce it must suffer the penalty of the law as surely as 
he is convicted of the offenee. The marshal, in this 
stage of the business, cannot interpose. The militia can- 
not be called out, for the best reason in the world, that 
they are committed in support of the other side of the 
question. Now whatis to be done? It isthe duty of the 
president to take care that the laws shall be executed, 
He is invested with the power by the constitution, and 
the public hold him responsible for its exercise. You 
can vest the power no where else. The first section of 
the 2d article of the constitution invests the president 
with the ‘‘executive power,” and he is required to take 
an oath faithfully to execute the office and preserve the 
constitution. ‘The second section of the same article 
makes him the commander-in-chief of the army and navy 
of the United States, and of the militia, when ealled into 
actual service. The only question is—is it necessary to 
give these means to enforce the laws. If we intend to 
enforce obedience to the laws, these powers must be 
given, and no where can they be constitutionally lodged 
but in the president. We give Andrew Jackson power 
simply to execute, for a limited time, the revenue laws 
of the country. Well, we confide this power toa man 
who has never abused any power reposed in him. He 
said that these proceedings were long anticipated. They 
were the subject of discussion during the late presidential 
contest. E.very vote had an eye to the south. He spoke 
this with respect to the other candidates, all of whom 
he knew would have supported the constitution. He 
made no invidious distinetions. 

Why did South Carolina throw away her vote on a dis- 
tinguished individual, who was not a candidate? With 
an eye to this question. Why did the people of the United 
States vote for Andrew Jackson? With a view to this 
same question. For this provision in the law, there was 
a precedent to which he would refer. The act of 9th 
January, 1809, see. 11-13, vol. 4, p. 194-5, to enforce 
the embargo, &e. The 2d section of the bill extends the 
jurisdiction of the cireuit courts in revenue cases. It 
gives the right to sue in these courts for any injury in- 
curred by officers, whilst engaged under the laws of con- 
gress in the collection of duties on imports. It declares 
that property taken under the authority of the laws of 
the United States shall be irrepleviable, and only subject 
to the order and decrees of the courts of the United 
States; and it gives the penalty for the rescue of the pro- 
perty as is prescribed by theact of 30th April, 1790, sec. 
22, vol. 2, p. 95. The provisions of that law make the 
penalty not to exceed 300 dollars, and imprisonment for 
three months. This section has two objects in view: 
first, it gives power to the officers to sue in the federal 
courts; and second, it provides that they shall not be dis- 
possessed of property seized by them under the laws of 
the general government, without the authority of the 
courts of the United States. The object of this section 
is to meet legislation by legislation. There is nothing 
in this tery 2 shocking or harsh. 

The laws of South Carolina, made to enforce the ordi- 
nance, are harsh and oppressive beyond any of the feudal 
laws. Under the replevin act of South Carolina, the 
goods are first seized, ifthey are not given up, the return 
is made and a capias in withernam issues; there is then 
a suit to recover back the duties; the custom house officer 





obligation of the bonds. Suits must be brought to enforce 
the payment of the bonds, and the authority of the state 


cannot remove the suit to any other court, and the judges 
and jurors who are to deeide the case are under oath to 
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the ordinance. For this misdemeanor the offi- 
cers are subjected to a fine of 500 dollars and 2 years 
imprisonment. And they are liable to have their own 
property, to double the amount of the goods seized, taken, 
and carried away. Every professional man knows to 
what cases a replevin law is usually confined. It views 
the custom house officer while discharging his duty, as a 

ser. If the replevy is not obeyed, the intermediate 
inquiry which the common law provides is discarded, 
a a writ of reprisal issues. It is not left diseretionary 
with the sheriff to take enough to satisfy the demand; 
but he is bound to take double the amount. ‘There is no 
danger that this part ot the law can ever be executed, for 
eo one person will have property enough for so tremen- 
dousa grasp. ‘The se are taken finally from the cus- 
tom house officer and carried off, and if he attempt to re- 
capture them, he is liable to a fine of $10,000, and 2 
years imprisonment. No such indictment is subject to 
traverse; that is, the accused shall not cross it; he shall 
not deny the facts alleged; he shall not plead ‘‘net guil- 

.” This is the technical effect of refusing a traverse. 
Bot ean the word be taken in that sense in South Carolina? 
Perhaps the word, as used in the ordinance, has a mean- 
ia liar to the south. 

vr. Miller explained. The word had a peculiar 
meaning in South Carolina. At the first court the ac- 
cused could traverse, but he had no right to continue the 
action. The ordinance denied the right to the accused 
to continue the case after the first term, except for cause 
shown. The ordinance, in creating this misdemeanor, 
merely applies to it the legal forms which in that state 
apply to all misdemeanors. 

Mr. Wilkins. It was apparent that the constitution of 
the courts in South Carolina makes it necessary to give 
the revenue officers the right to sue in the federal courts. 
It was not intended to restrict this right to any amount 
in controversy, nor to citizens of other states. It falls 
under the clause of the constitution which gives jurisdic- 
tion to the United States courts in all cases arising under 
the constitution, treaties, and laws of the United States. 
He would put a case in afew words: Suppose the col- 
lector of the port of South Carolina is prosecuted. He 
isearried to prison, or the capias in withernam is issued 
against him. His property is carried off and sold. The 
case comes before the state court. He sets forth that, un- 
der the laws of the United States, he was obliged to do 
his duty. On the other side, it is said that the laws of 
the United States had been nullified: and the state laws 
had taken their place. Out of this issue springs a ease 
provided for by the bill. But it #s objected that the case 
will arise under the state law. But, shape it which way 
you may, the case arises out of the laws and constitution 
of the United States, and the judicial power extends to 


alleases in law and equity. It ought to be so. ‘There 
cought to be a judicial power co-extensive with the power 
| of legislation, and a co-extensive executive power. With- 


out this co-extensive power, legislation would be useless 
in a free government. Neither domestic tranquillity, 
nor uniformity of rules and decisions, can be secured 
without it. 

It may be said, (continued Mr. W.) that in this way 
you overturn state legislation, and that they ought to give 
their own direction to state controversies. So they may, 
but let them not come in collision with the constitution 
and laws of the union. In every controversy within any 
state, arising under a state law, coming in collision with 
the constitution, or with a law of the United States, the 
ederal courts have appellate jurisdiction. He felt him- 
self too much exhausted to read a case or two to which 
he desired to call the attention of the senate. But he 
meant to content himself with a mere reference to the 
case of Martin vs. Hunter’s lessee, in 1st Wheaton, p. 

and the case of Cohens vs. the state of Virginia, 6th 
Wheaton, p- 264, where this point had been decided. If 
‘ppellate jurisdiction be given, the original could not be 
red. All the residuum of jurisdiction remaining after 

the original jurisdiction given in specified cases, to the 
supreme court, might be exercised in any way by the in- 
cane courts that congress might direct. These observa- 
= were applicable to the third section of the bill, 
bree; also provides for the extension of udicial jurisdie- 
n, by allowing the party or officer of the United States 
led in the state courts for executing the laws of the 
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union, to remove the case to the cireuit court. It gives 
the right to remove at any time defore trial, but not after 
judgment had been given, and thus affects in no way the 
dignity of the state wibunals. Whether in criminal or in 
civil eases, it gives this right of removal. Has congress 
this power in criminal cases? He would answer the ques- 
tion in the affirmative. Congress had the power to give 
this right in criminal as well as in civil cases, because the 
second section of the third article of the constitution, 
speaks of ‘all cases in law and equity,” and these com- 
prehensive terms cover all. He referred to the ease of 
Matthews vs. Zane, 4th Cranch, page 382, which decides 
that, if two citizens of the same state, in a suit in their 
state court, claim title under the same act of congress, the 
supreme court has an appellate jurisdiction, to revise and 
correct the decision of that court. 

This decision was founded upon the principle that the 
3d art. of the constitution, considered in connection with 
the judiciary act of °89, would not give it a more exten- 
sive construction than it merited; and that the great ob- 
ject was, to render uniform the construction of the laws 
of the United States, and decisions under them upon the 
rights of individuals; and in such case it was entirely 
immaterial that both parties were citizens of the same 
state. 

It was admitted by Mr. ape wx counsel for defendant 
in error, that the exercise of jurisdiction in such case 
would be undoubted if it was to maintain the authority of 
the laws of the United States, against encroachments of 
the state authorities. 

‘The clause in the constitution to which he had advert- 
ed, refers to the character of the controversy, without re- 
gard to the parties, or the particular form of the actién. 
The object of the suit, and not the tribunal, determined 
the jurisdiction. Was it to try the validity of an act of 
congress? That question determined the jurisdiction. 
Was it to try an indietment for treason? That question 
determined the jurisdiction. It was more necessary that 
this jurisdiction should be extended over criminal than 
over civil cases. If it was not admitted that the federal 
judiciary had jurisdiction over criminal cases, then was 
nullification ratified and sealed forever: fora state would 
have nothing more to do than to deelare an act a felony 
or a misdemeanor to nullify all the laws of the union. 
There were numerous prejudices—prejudices peculiar to 
particular states which, under any other view, would 
throw all jurisdiction into the state tribunals. 

He would put a case to the southern gentlemen, by 
way of illustration. It was one which they would feel 
disposed to resent, and one to which he felt a repugnanee 
to refer; but he would take it as illustrative of the opi- 
nions he had thrown out. There was to be found in the 
constitution, a clause which gives the right to the owner 
of a slave to pursue him from one state to another, and to 
take him whereyer he may find him. Now it was known 
that there was in some states a strong feeling on this sub- 
ject, and that particularly was this sensibility to be found 
in the state of Pennsylvania, where it was carried toa 
very great extent. In great party times, he would sup- 
pose that a party in Pennsylvania rallied on this great 
principle. Pennsylvania was covered over with zealous 
and highly respeetable abolition societies. He would 
suppose that Pennsylvania carried these feelings to such 
an extent, as to passa law to nullify this clause in the con- 
stitution. He stated that he had, in the judicial station 
which he had oceupied, had cases brought before him for 
decision, in which he had felt it to be extremely difficult 
to keep down this feeling. It had been even contended 
before him, that the pursuit of the slave by his owner 
into that state, was an unconstitutional act. He would 
suppose that Pennsylvania was to pass a law, declaring, 
that the moment a slave sets foot on her soil, he shall be 
at once elevated to the rank and privileges of a freeman, 
and that thus she should nullify the clause in the consti- 
tution on this point. 

It would be deemed very hard by the southern gentle- 
men that they could not try the question of the constitu- 
tionality of that law before the supreme court. And if 
the state of Pennsylvania were to pass a law imposing a 
fine of 10,000 dollars and five years imprisonment on any 
owner of a slave found in pursuit of him, and that herju- 
rors and judges are all sworn to regard this law, he would 
ask whether the United States courts could not have ju- 
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risdiction in this matter. The power of the judiciary 
would be entirely nugatory if it could be evaded by 
throwing the case into the form of a criminal proceeding. 
He referred the senate to the cases of the United States 
vs. Moore, 3d Cranch p. 159, where it was admitted that 

$ might give the power; and to that of Martin vs. 
Hunter's lessee, 1 Wheaton p. 350-1, where it was ad- 
mitted that criminal are the strongest cases. 

The fourth section of the bill was merely matter of 
form. There was no constitutional principle involved in 
it. It only authorised the courts of the United States to 
supply the want of a copy of the record. It was intended 
to obviate the difficulty which was likely to arise from 
the novel provision contained in the 8th section of the 
replevin law of South Carolina, which makes its penal in 
the clerk to furnish such record. This provision did not 
meddle with the penalty of the clerk of the state court, 
but contented itself with providing means to supply the 
deficiency. 

The fifth section authorises the employment of milita- 
ry force under extraordinary circumstances too powerful 
to overcome without such agency, and to be preceded 
by the proclamation of the president. What he had al- 
ready said had reference also to this section of the bill. 
He would now merely refer the senate to some pre- 
cedents. , 

The first precedent which he would notice was to be 
found in the act of May 2d, 1792, vol. 2, p. 284, repealed 
by the act of Feb. 28, 1795, renewing the power to call 
forth the militia, which act was still in force. This law 

w out of the western insurrection in Pennsylvania. 
ike the present bill, although it was merely intended to 
meet that exigency, it was so framed as to continue in 
force. So the bill under consideration, although it had 
special reference to South Carolina, pointed not to her 
alone. If the opposition to the laws should extend itself, 
and the spirit of disobedience should exhibit itself, 
whether in the south or the north, the general principles 
of the bill would be equally applicabie. It was an amend- 
ment of our code of laws to which the attention of con- 
gress had now been called, and which was rendered im- 
mediately necessary by the peculiarity of our present 
situation. 

The second precedent to which he would invite the at- 
tent: on of the senate was the act of the 3d of March, 1807, 
vol. 4, p. 115, ‘‘to suppress insurrections and obstrue- 
tion: to the laws,” and ‘‘to cause the laws to be duly exe- 
cuted.”” That act authorised the president to call out the 
land and naval force to suppress insurrections, &c. ‘These 
were the objects for which then, as in the present bill, 
this extraordinary power had been conferred. 

Another precedent would be found in the act of Jan, 
9, 1809, sec. 11, vol. 4, p. 194, to enforce the embargo, 
and which gives the power to employ the land and naval 
forces, in general terms, to assist the custom house offi- 
cers. There was at that moment a great excitement, al- 
though nothing like the solemn position in which South 
Carolina has now placed herself. Yet it was deemed ex- 
pedient to confer on the president this power. 

He would now refer to the last precedent with which 
he should trouble the senate. It so happened in the his- 

of Pennsylvania that that state took from Virginia a 
strip of land bordering on the Alleghany and Ohio rivers. 
Q.. .his strip of land where Virginia had been accustom- 
““ to exercise jurisdiction, for which she had opened the 

\es, and where she had held her courts, there arose an 
4s. arrection. This had been called the western insur- 
reetion, but it was a singular fact that it was confined to 
this narrow strip of land which Pennsylvania took from 
Virginia. The president was then authorised to eall out 
the militia of the state, because they were not committed 
against the United States, but were willing to obey the 
eall. The man to whose name history has no parallel put 
himself at the head of these troops to quell the insurrec- 
tion. 
Nov. 24, 1794, vol. 2, p. 451, and the president was au- 
thorised to place in West Penusylvania a corps of 2,500 
men either drafted or enlisted. 

The sixth section of the bill had reference to the re- 
plevin law of South Carolina, and was justified and ren- 
dered necessary by the 12th section of that aet which pro- 
hibited any person from hiring or permitting to be used 
any building, to serve as a jail for the eonfinement of any 


All power was placed in his hands by the act of 








person committed for a violation of the revenue laws, un. 
der penalty of being adjudged guilty of a misdemeanor 
and fiued 1,000 dollars and imprisoned for one year. ‘The 
state law, therefore, closes all the gaols and buildings of 
South Carolina against prisoners held by process from 
the United States for a refusal to yield obedience to their 
laws. It was necessary, therefore, that something should 
be done. The case might not be fully met by the rego. 
lution of 3d March, 1791, vol. 2, p. 236; and this section 
merely incorporates that provisions without the introduc. 
tion of any novel prineiple. 

The seventh and remaining sectioa of the bill extends 
the writ of habeas corpus to a case not covered by exist. 
ing laws. These laws do not extend to any other than 
cases of confinement under the authority of the United 
States, and when committed for trial before the United 
States courts, or are necessary to testify. He referred 
the senate to vol 2, p. 63, to the 14th section of the judi- 
ciary act. ‘The present section merely extended the pri- 
vileges of that act, which was so essential to the protection 
of the liberties of our citizens. It extended the act to 
cases of imprisonment for executing the laws of the Unit. 
ed States. There would be nothing objectionable in this 
section, it came in conflict with no code of law. If a 
citizen were confined under the provisions of the ordi- 
nance of the 24th November, 1832, he could have no re- 
medy under the laws as they now exist. As all such cases 
arose under the laws of the state of South Carolina, this 
section only extended the privileges of the writ of habeas 
corpus to meet those particular cases which had originat- 
ed in the present state of things. 

He had now done, having fully attempted to explain 
the reasons which had induced him to give his sanction 
to the bill. He should only say, in addition, that if it 
were the pleasure of congress to enact this bill intoa law, 
he should most fervently pray that no occasion might ever 
oceur to require a resort to its provisions. It was his de- 
sire that the present bill, when it should become a law, 
might be rendered unnecessary by a return of the state of 
happy tranquillity which would renew the cement of our 
union, and might lie for ages to come, without the neces- 
sity of reference to its provisions, slumbering in the li- 
braries of the lawyer and aroong the archives of legislation. 

ganuaRy 30, 31, AND FEB. 1. 

Mr. Bibd said: my voice is still for peace. Thinking 
it expedient, I desire to secure it by means most sure and 
practicable. 

I did wish that the discussion might have been delayed 
yet longer, to have advantage of all circumstances that 
might oceur, as well those which might result from the 
legislative action of the congress as from the action of 
the legislatures of the states; and also from the friends of 
conciliation and fraternal concord generally. 

His wishes on this subject had to yield to those who 
differed from him, 4nd he was now compelled to enter 
into this diseussion, and to deliver such views as appeared 
to him just upon the question at issue. In doing this, he 
hoped he should observe that decorum whieh became 
him asa member of that distinguished body; and that he 
should in no instance be found transcending that respect 
which he had ever felt for those with whom he had the 
honor there to be associated. He sincerely hoped, that 
even in the heat of argument, not a single expressiol 
might escape his lips caleulated to add to that exeitemet, 
which both in doors and out of doors, was he feared, 4- 
ready great enough, if not too great. 

But it was necessary, from the nature of the subject, t 
touch on the conflicting opinions of two great partes 
which had been distinguished in the United States, 
and had alternately held the reins of government. He 
had, from early life, belonged to one of these parties; 
he had never swerved from its doctrines, and in his old 
age he still saw reason to abide by them. It was his wish 
therefore, on the present occasion, to put his opinions 
fairly before the public, that he might not be underst 
or thought to advocate doctrines which he did not advo 
cate. 

He would tell them, then, in the outset, that he loved 
the union. It was because he did love the union, that he 
felt himself then compelled to join in that debate. He 
wished to cherish the union. He would eherish it 45% 











safeguard against foreign invasion; he would cherish. 
as a bond of peace and concord at home; he would cher! 
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wers not delegated to it, are reserved to the states, are 
solemn truths, attested by the memory of witnesses, by 
the jourvals, by public records, by authentic testimonials 
deposited in our archives and in those of forvign nations: 
by the constitution itself; neither the breath of sophists, 
nor the denials of politicians, nor the dictums of courts, 
nor the proclamation of a president can objiterate the 
past, demolish the facts, nor hide these truths from the 
common sense of mankind. 

The federal constitution was not only created by the 
states, but is a compact between the states. “The seventh 
article is a testimony to this. The ratification of nine: 
states shall make it ‘‘obligatory between the states so ra- 
tifying.” ‘Phe instrament abounds with compacts be- 
tween the states. The ratification of the states of New 
Hampshire and Massachusetts, treat the instrument ac- 
cording to truth as a compact between the states. [Mr. 
Bibb read the ratification of the state of Massachusetts 
as follows: | 

“Jn convention of the delegates of the people of Massa- 
chusetts, February 6th, 1778.”—*‘“The convention having 
impartially discussed, and fully considered the coustitu- 
tion for the United States of America, reported to con- 

ress by the convention of delegates from the United 
Sates of America, and submitted to us by a resolution of 
the general court of the said commonwealth, passed the 
25th day of October last past, and acknowledging with 
grateful hearts the goodness of the Supreme Ruler of the 
universe in affording the people of the United States, in 
the course of his Providence, an opportunity, delibe- 
rately and peaceably, without fraud or surprise, of enter- 
ing into an explicit and solemn compact with each other, 
by assenting to, and ratifying a new constitution, in order 
to forma more perfect union, establish justice, insure do- 
mestic tranquillity, provide for the common defence, pro- 
mote the general welfare, and secure the blessings of li- 
berty to themselves and their posterity—do, in the 
name and behalf of the people of the commonwealth of 
Mussachusetts, assent to, and ratify the said constitution 
for the United States of America.” 

Mark the expressions, “in affording the people of the 
United States’”—‘‘an opportunity” —of entering into ‘tan 
explicit and solemn compact with each other”—*‘do, in 
the name and behalf ofthe people of the coynmonwealth of 
Massachusetts, assent to and ratify,” &c. ‘The people of 
the ‘commonwealth of Massachusetts” ratify ‘‘a compact” 
—with whom? Between the said people of the ‘‘com- 
monwealth of Massachusetts,” and the people of the other 
United States. ‘The assent of the majority of delegates of 
the people of the commonwealth of Massachusetts, bound 
the whole commonwealth to the compact, with the peo- 
ple of the other conmonwealths, who, by the assent of 
the majority in each commonwealth, bound the dissent- 
ing minorities. But the dissenting minority in each com- 
monwealth could not be bound to a compact, but by foree 
of the power of the majority of a commonwealth to bind 
the minority, according to the provisions of the state con- 
stitution. Dissenting minoritics could not contract with 
dissenting minorities, but by force of the state govern- 
ment, which made the will of a majority bind the mi- 
nority, 

The ratification of New Hampshire, like that of Mas- 
sachusetts, contains a grateful acknowledgment for the 
opportunity afforded to the people of the United States, 
of entering into a solemn compact with each other. 

_A majority of the whole people throughout the union 
did not, and conld not, make the constitution obligatory. 
lhe assent of each particular state was necessary to 
bind the people of the state. The assent of twelve 
states did not bind the people of New Hampshire; they 
were not bound by the constitution until the state itself ast- 
sened. 

Mr. B. continued his argument by asking the members 
of the senate—how that body itself was constituted? By 
the action, the separate action, of the state legislatures, 
and not by the citizens of the United states, in primary 
assembly, or as a body. It was usone of the co-ordinate 
branches of the government, dependent for its very ex- 
istence upon the state separately. If a majority of the 
States should refuse to elect senators, such a refusal or 
Omission would involve a dissolution of the union. In 
the event of such a refusal there could be no alternative, 








elections. ‘There was no power in the constiiution to 
one or compel the elections. ‘The states, great or 
small, as they might be—however wide or limited their 
extent, were there all represeuted on terms of the most 
verfect equality. ‘This was a plain, evident, and abso- 
ute priuciple, which could not, by any sophistry, be 
evaded. Recollect that direct taxes and the apportionment 
of representatives among the several states according to 
their respective populations, in federal numbers, is ano 
ther fixed principle of the compact; that is to say, accord- 
ing to the number in each, ‘‘determined by adding to the 
whole number of free persons, including those bound to 
service for a term of years, and excluding Indians not 
taxed, three-fifths of all other persons.” Are the repre- 
sentatives elected as by or fora single nation? No: accord 
ing to states and state population. On this subjecta great 
struggle took place at the last session, in the debate on 
the bill to fix the ratio of representation under the fifth 
census. “There was no senator who had attended, or who 
recollected the discussion of this interesting subject, but 
must recollect the numerous ingenious and able argu- 
ments advanced, and ingenious propositions for transfer- 
ring and disposing the fractions produced in each state 
when the number proposed for the ratio of representation 
was applied to the federal number in each state. , 
That the constitution is not based upon the idea of a 
single nation, may be illustrated by other parts. A re- 
publican form of government is guaranteed to each state 
by the fourth section of the fourth article. What is this 
but a compact entered into by all the states with each and 
every one respectively 
Away then with this idea of a single nation, a unit. 
The government of this union is based upon a union of 
states, as partics to a compact. Its fulfilment depends 
upon the observance of good faith among the states who 
are parties to the compact, as in all compacts between 
sovereign parties. Nothing but good faith can preserve 
the government. Its life’s blood and vitality circulated 
only by the instrumentality of the state legislatures. ‘he 
powers delegated to the federal government extend to 
making laws to operate on individuals throughout the 
United States. But the states have not delegated the 
power to coerce the state sovereignties, to compel the 
state governments. ‘lhe states are yet free and and in- 
dependent states. I shall not stop to battle the Watch 
about the terms qualified and absolute sovereigaties, * A 
monarchy may be limited or absolute. te 2 

Mr. 4:66 resumed and said, he felt very sensibly, the 
weight which devolved upon him, in sustaining his views 
of this subject against an authority so highly respectable 
aud so deeply seated in the affections of the people as the 
author of the proclamation, to the doctrines of which it 
had become his duty to advert. But whilst he stood on 
the principles of the constitution; whilst.he had on his 
side the opinions of patriots, of lovers of liberty: Opinions 
which were delivered by some of the most eminent of the 
men who framed the constitution—which opinions were’ 
promulgated throughout the United States, for the in. 
poses of inducing the adoption of the constitution—he felt 
himself clad in armor impenetrable to adverse argument 
the high authority of the proclamation notwithstanding . 

He had left off yesterday, he said, at that point of his 
argument in which he had maintained that the federal 
constitution is a compact between the states. He' fiw 
said, in addition, that he considered every goverr~ 
instituted by consent, and reduced to the form of a wri: 
constitution, to be a compact; and that they who holu uc 
power to alter and amend, and have a sovereign power 
over the government, are parties to that compact. The 
5th article of the federal constitution, he said, placed the 
power of amending the constitution in the legislatures of 
the respective states; or in their respective conventions 
They create, and they can destroy. The constitution. he 
said, abounds with ge images Article 1, section 9 con- 
tains compacts by all the states jointly, with ‘each seve- 
rally. Article 1, section 10, contains compacts by the 
several states not to exercise, and to qualify the exercise 
of certain powers which might be injurious. The 4th 
article contains compacts by the several states with 
each other, and by the whole with each. The proviso in 
the 5th article is a joint compact by all, and with each 





for there was no compulsory power in relation to the 


other severally. ‘The various stipulations in the consti- 
tution, and especially the equality of representation 
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in the senate, and the majority required to add new 
powers or to amend, exhibit sedulous care to preserve to 
their respective local governments, their loeal interests. 

In prosecution of this jealous care for the preservation 
of the powers aad rights of sovereignty not surrendered 
by the states, a number of states, at the time of their adopt- 
ing the constitution, expressed a desire, in order to pre- 
vent misconstruction, that farther declaratory and restric- 
tive clauses should be added. Accordingly the first con- 
gress, held under the new constitution, proposed amend- 
ments; ten of which were adopted by the states. The 
tenth of which is as follows. ‘“Ihe powers not delegated 
to the United States by this constitution, nor prohibited 
by it to the states, are reserved to the states respectively, 
or to the people.” 

To the ‘‘states respectively or to the people,” are here 
introduced out of abundant caution, to prevent the possi- 
bility of a construction that the rights not delegated by the 

yxeople to the state governments, but reserved, had been, 
by the federal constitution, taken away from the people, 
and transferred to the state governments. } 

It is clear that the federal government was made by 
the states; that it is a compact between states; that the 
states are constituent and essential parties to the existence 
of the federal government; that the states surrendered 
only a portion of their powers and authorities; that all 
powers not delegated nor prohibited are retained; that 
they have retained the ultimate sovereignty over the fede- 
ral government; that special care has been taken in the 
compact, to protect against the addition of new powers, 
unless endive of the states shall concur. 

This brings us to the question, how the several states 
are to be protected against an irregular, unconstitutional 
action of the federal government, in evading a proposition 
for a grant of new powers by amendment, and substituting 
therefor a palpable usurpation of powers not delegated. 

The abuse of delegated powers is one case. ‘The pal- 

able usurpation of powers not delegated, but reserved, 
is another case. 

How are the several states to be protected against the 
usurpation of their respective reserved powers? How 
are minorities of the states to be protected against a breach 
of the constitutional guaranty, requiring the concurrence 
of three-fourths to sanction a further abridgment of their 
reserved powers? For it is clear that, by the compact, a 
minority of seven states are intended to be protected 
against the concurrence of seventeen states, In any regu- 
lar proposition to delegate to the federal government any 
portion of their reserved powers. Does that security con- 
sist solely in the good faith and unambitious temper of 
the federal government? Does the security of the mino- 
rity of the states, against the usurpation of their reserved 
powers, by the delegates of a majority of states, not suffi- 
cient to carry a constitutional amendment, or against the 
usurpation of their reserved powers, by any one of the de- 
partments, rest solely upon the machinery and regulating 
‘checks of the federal government itself? 

It isconceded by me, that generally the security against 
abuses of the delegated powers lies in the nature and or- 
ganization of the government itself; the distribution of its 
powers into several departments; the tenure of office; the 
mode and frequency of elections, &e. When acting with- 
in the pale of delegated powers, the majority must be 
obeyed for the time. Abuses or mal-administration of 
delegated powers must be corrected through the instru- 
mentality of eleetions. ‘The security in such cases rests 
upon the regulating checks contained within the govern- 
ment itself, the responsibility of the rulers to those who 
elected them. ‘To abuse and mal-administer delegated 
powers, and to usurp powers not delegated, but reserved, 
are subjects entirely different. 

The question is, whether or no, ‘in cases of a deliberate, 

alpable, and dangerous exercise of powers not granted 
- the said compact, the states who are parties thereto 
have the right to interpose, for arresting the progress of 
the evil, or for maintaining within their respective lim- 
its the authorities, rights, and liberties appertaining to 
them?” 

The question is not whether the state governments 
shall direct and control the federal governmeat in the ex- 
ercise of its delegated powers, but whether they shall in- 
terpose for arresting the exercise of powers not delegat- 
ed, but usurped. The question 1s not whether the federal 





ae ——_— SU ee 


eiohgee: is the servant of twenty-four masters of dif. 
erent wills, yet bound to obey all, in the exercise of o 
granted powers, but whether the federal government s| a 
be the sole and exclusive judge of the limits of its pom 
powers; an autoerat, the sole director of his own wil] oh 
the unbridled usurper of the rights and liberties a), : 

taining to the states. sail 

That there are powers, authorities, and liberties, 
pertaining to the states, which belonged to them as stat . 
and which they have not surrendered, but reserved e 
undeniable, ‘The general principle is clear, that in all 
compacts, leagues, conventions, and treaties between 
sovereign states, powers, and potentates, each party has 
the right to judge whether a breach has been committed 
by the other party; and in ease of a wilful, deliberate 
“breach, to take such measures for redress as prudence and 
the diseretion of the injured party shall dictate. 

Is the compact between these states an exception to this 
general rule’? If it is, then the states must by some action 
of theirs, have surrendered this portion of their SOVe- 
reignty. What part of the constitution declares such a 
surrender? ‘There is no sueh express declaration of guy. 
render. In the various enumerations of powers prohibit. 
ed to the states, and agreed not to be exercised by them 
there isno declaration that they shall not exercise the 
right, appertaining to them as parties to the compact, to 
judge of an excessive, alarming, and dangerous stretch of 
power by the federal government. ‘lhe abridgment of 
the powers of the states in this particular not being ex- 
pressed, cannot be made out by implication, or by construc- 
tion. ‘The powers not delegated by the states to the Unit. 
ed States, nor prohibited to the states by the constitution 
are reserved to the states. So says the constitution. What 
clause in the constitution delegates to the federal govern- 
ment the sole power of deciding the extent of the grant of 
powers to itself, as well as the extent of the powers re- 
served to the states? 

It is said that this power is vested by the constitution in 
the supreme court of the United States. The provisions 
are, 

**The judicial power shall extend to all eases in law 
and equity, arising under this constitution, the laws of 
the United States, and treaties made, or which shall be 
made under their authority.” 

**This constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law ef the land, and 
the judges in every state shall be bound thereby, any thing 
in the constitution or laws of any state to the contrary not- 
withstanding. ”” 

These are the two provisions of the constitution which 
are referred to as delegating the power to the supreme 
court, to be the sole judge of the extent of the powers 
granted, and of the powers reserved; and as denying to 
the states the sovereign power of protecting themselves 
against the usurpation of their reserved powers, authori- 
ties, and privileges, If the delegation to the supreme 
court, and prohibition to the states, are not contained in 
these two clauses, then they are not to be found in the 
federal constitution. 

The latter clause cannot touch the question in debate; 
for that only declares the supremacy of the constitution, 
and the treaties ‘‘and Jaws made in pursuance thereof.” 
Powers exercised contrary to the constitution, acts done 
contrary to the constitution, by the exercise of authorities 
not under, but in violation of the constitution, and by usur- 
pation of state rights, state authorities, and state privileges, 
are the subjects under consideration. 

Let us examine the former elause: ‘The judicial power 
shall extend to all cases, in law and equity, arising under 
this constitution.” The case must be of “judicial power:” 
it must be a case, “in daw or equity,” arising under the 
constitution. ‘The expression is not—to all eases arising 
under the constitution, treaties, and laws of the United 
States—but it is “to all cases in law and equity.” 

‘*Use is the law and rule of speech.” By this law and 
this rule we must examine the language of the consti- 
tution. ° 

A judicial power is one subject—a political power is 
another and a different subject. <A case in law, or a case 
in equity, is one subject—a political case is another and 4 








different subject. 
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the multiplied wrongs and injuries committed upon the 








= Judicial eases in law and equity, arising under the regu- 
f- lar exercise of constitutional powers, by laws and treaties | citizens of the United States under color of those orders 
ts made by authority, are different from political questions | in council, and decrees, infracting the law of nations, and 
1] of usurpation, surmounting the constitution, and involv- treaties, and hostile to the rights of the government of the 
n ing the high prerogatives, authorities and privileges of | United States. Those cases in their effects upon the 
id the sovereign parties who made the constitution. treaties and amicable relations between the United States 
r- In judicial cases arising under a treaty, the court may | and those governments, did not fall within the judicial 
construe the treaty and administer the rights arising un- | power of the courts of the United States. Those questions 
»- der it to the parties who submit themselves to the juris- | did not fall within the description of “cases in law and 
* diction of the court in that case. But the court must con- | equity,” as used in the constitution of the United States, 
= fne itself within the pale of judicial authority. It can- | in conferring, vesting, and defining the powers of the ju- 
I} not rightfully exercise the political power of the govern- | dicial department. ‘Those political powers belong to 
n ment, in declaring the treaty null, because the one or the | other departments of the government. According to 
as other party to the treaty has broken this or that article; | the law and rule of speech established by use, such pow- 
‘d and, therefore, that the whole treaty is abrogated. To | ers are classed under the denomination of political ihe 
te judge of the breach of the articles of the treaty by the | ers, prerogative powers, not under the head of judicial 
id sovereign contracting parties, and in case of breach to | powers. 
; dissolve that treaty, and to declare it no longer obligatory, Before I proceed to illustrate by other examples, the 
is js a political power belonging not to the judiciary. - It be- | distinctions which I have taken, between political powers, 
vit longs to other departments of the government, who will | and judicial powers, between political questions and cases, 
te judge of the extent of the injury resulting from the viola- | and judicial questions or cases, I will refer to the declara- 
. tion, and whether the reparation shall be sought by ami- | tion of one, whose opinions on constitutional questions I 
re cable negotiation, or whether the treaty shall be declared | know will command respect; a man to whose opinions I 
t- no longer obligatory on the government and the people | willingly yield my respect without, however, submitting 
a, of the injured party. Yet, by the law of nations, the wil-| with that implicit faith which belongs to fools, On the 
He fal and deliberate breach of one article of a treaty is al resolutions of Mr. Livingston, touching the conduct of 
to breach of all the articles, each being the consideration | president Adams, in causing Thomas Nash, alias Jonathan 
of of the others; and the injured party has the right so to| Robbins, to be arrested and delivered over to a British 
of treat it. naval officer, without any accusation, or trial, or investiga- 
a By the act approved on the 7th of July, 1798, the con- | tion in a court of justice, Mr. Marshall, then a represen- 
- ress of the United States declared themselves of right | tative of Virginia, now chief justice of the United States, 
a | freed and exonerated from the stipulations of the treaties, | in defending the conduct of the president, thus deliver- 
ny and of the consular convention theretofore concluded be- | ed his opinion in that debate. —{ Appendix 5, Wheat. p. 17). 
at tween the United States and France, and thatthey should | ‘*By extending the judicial power to all cases in law and 
- not thenceforth be regarded as legally obligatory on the | equity, the constitution had never been understood to con- 
of government or citizens of the United States—because of | fer on that department any political power whatever. To 
- the repeated violations on the part of the French govern- | come within this description, a question must assume a 
ment, &c. legal form for forensic litigation and judicial decision. 
in Before this declaration, the supreme court of the Unit- | There must be parties to come into court, who can be 
ns ed States was bound, in cases of judicial cognizance com- | reached by its process and bound by its power; whose 
ing before them, to take the treaties as obligatory, and | rights admit of ultimate decision by a tribunal to which 
lod to administer the rights growing out of the treaties be- | they are bound to submit. A case in law or equity may 
of tween Franee and the United States. After that decla- | arise under a treaty; where rights of individuals aequired 
be ration, the court was bound to consider the treaties as | or secured by a treaty, are to be asserted or defended in 
abrogated. ‘The courts had no power before the act of} courts.” ‘‘But the judicial power cannot extend to po- 
es July, 1798, to inquire into violations, and therefore to | litical compacts.” 
es declare the treaties not obligatory. After that act, they | This distinction between a political power anda judi- 
he had no power to demand evidence of the violations recit- | cial power, is recognised and acted upon by the supreme 
nd ed, and revise the political decision of the government. | court of the United States, in the ease of Williams vs. 
ng To declare these treaties no longer obligatory was a} Armroyd, 7 Cranch, 423, 435. 
it political power, not a judicial power. Yet the violations} Again, in the case of Marbury vs. Madison, {1 Cranch 
of these treaties, committed under the authority of the | 137; Ist Peters’ condensed reports 279), this distinction 
ch French government, and the consequent injuries to the | between the political powers of government and the ju- 
ne citizens and government of the United States and. the | dicial power, is most explicitly avowed and recognised by 
rs rights of the United States consequent therefrom, before | the supreme court. 
to the act of July, 1798, were ‘‘cases arising under the con-|. The supremacy of that is a judicial supremacy on- 
es stitution” and treaties of the United States. But the ju-|ly. It isssupreme in reference to the other courts in 
‘l- dicial power did not extend to those cases of violation, so | questions of a judicial character, brought within the 
ne 48 to declare the treaties no longer obligatory. The| sphere of judicial cognizance by controversies which 
in question whether those violations should or should not shall have assumed a legal form for forensic litigation 
le abrogate the treaties, did not make a case in law or equi- | and judicial decision. There must be parties amenable 
ty, for the decision of a judicial tribunal. Yet they were | to its process, bound by its power, whose rights admit of 
ie; cases arising under the constitution. ‘The power to de-| ultimate decision by a tribunal to which they are bound 
n, cide them belonged to the government of the United | to submit. ‘Questions in their nature political, or which 
, States as a political sovereign; but the judicial power did | are by the constitution and laws submitted to the execu- 
ne not extend to them; those cases belonged to the political | tive, can never be made in this court.” 
es powers, not to the judicial powers of the government. The decision of the executive, upon political questions 
in- The British courts of admiralty executed upon the | submitted to its disereton, is as supreme as the decision 
8, commerce of the United States the British orders in| of the court within its jurisdiction. Neither department 
couneil, disclaiming the power to decide whether those | ought to invade the jurisdiction of the other,—so said the 
er orders in council were conformable to the general law | supreme court of the United States, in Marbury vs. Ma- 
ler of nations, which every nation is bound to respect and ob- | dison. . 
: serve. In like manner the French courts of admiralty A judicial decision binds the parties litigant in that 
he ®xecuted upon the commerce of the United States the | particular case, not others who are neither parties nor 
ng erlin and Milan decrees. privies, whose rights and privileges are separate and dis- 
ed _ The British and French courts had not cognizance to| tinct. Not even the court itself is bound to give the like 
judge the sovereign powers of the nations, and to declare | decision between other parties where a similar ‘question 
nd those orders and decrees contrary to the law of nations | may be involved. Prudence will dictate that a former 
ti- —that was not a judicial power. So the courts of the | decision be not lightly disregarded, but adhered to ina 
United States, even the supreme court, had not the power | subsequent case, unless the judges see an error in the 
is ‘o declare the treaties between the United States and | former decision. But honesty requires that an erroneous 
se Trance, and Great Britain, no longer obligatory upon the | opinion be not carried into doetrine, and error perpetuat- 
la _ citizens and government of the United States, because of ! ed, merely because of the first error. Errors should be 
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corrected, not perpetuated. To err is the lot of man; 
to eorrect an error is noble and praiseworthy. No de- 
cision binds in law or in morality, beyond the rights of 
the parties litigant, and those claiming under them as 
privies, and even there, not until the time for a new-hear- 
ing or retrial has expired. But as to all other persons, 
it binds not. It is contrary to the first principles of jus- 
tice, that the rights, interests and privileges of any per- 
son should be decided, negatived, and abrogated, before 
he is heard to make good his title and his claim, his rights 
and his justification. God in his infinite wisdom did not 
condemn Adam unheard. And this example of Divine 
wisdom and justice is fit to be imitated by human tribu- 
nals. 

When parties present themselves before the supreme 
court of the United States to litigate the judicial question 
involved in that controversy, the decision of the court 
binds the rights and interests therein represented and liti- 
gated; it binds no others. 

The public rights, privileges, authorities, and preroga- 
tives of the states, are not the property of individuals, and 
cannot be represented and brought up for decision by in- 
dividuals. 

In a case between two citizens, parties to an ejectment, 
claiming lands, the one party under a grant from the 
state of New York, the other under a grant from the 
state of Connecticut, in the gore which was claimed by 
both states, the court was competent to decide the private 
rights and interests of the parties. But that decision 
could have no controlling influence over the line of ju- 
risdiction between the two states; because those states 
were not parties. So said the supreme court of the 
United States in the cases of Fowier vs. Miller, and 
Fowler vs. Lindsay, [3 Dallas, p. 411.] And one of the 
judges, in delivering his opinion, with whom all concur- 
red, asked, emphatically, ‘ton what principle can private 
citizens, in the litigation of their private claims, be com- 
petent to fix the important rights of sovereignty?” 

The twelfth amendment to the constitution takes away 
the jurisdiction which had been given to the supreme 
court to hold jurisdiction of a suit against one of the 
United States by a citizen of another state, or by citizens 
or subjects of any foreign state; but leaves the jurisdiction 
conferred over controversies betwecn two or more states. 
If two states, therefore, have a controversy, which, in its 
character, makes a case in law or equity proper for judi- 
cial cognizance, it may be brought before the supreme 
court. Controversies between two or more states, about 
territory or limits, may be litigated before the supreme 
court of the United States. But then each state must 
have an opportunity, as a party, to prosecute or defend 
her right before the decision ean bind her. Those are 
questions of menm et teum, rights of property which one 
state claims to the exclusion of the other; not political 
rights belonging to all the states respectively, where the 
rights and powers of one state does not exclude but estab- 
lishes the rights of each and every other. Such rights 
claimed for all, as belonging equally to each and every of 
the states respectively, cannot make a controversy in law 
or equity between two states. 

Political powers not delegated to the federal govern- 
ment; political powers reserved to the states, constitute 
the subjcets of the propositions which are affirmed on the 
one side and denied on the other. ‘The propositions af- 
firmed are, that the powers of the federal government 
result from the compact to which the states are parties, 
that these powers are limited by the plain sense and in- 
tention of the instrument constituting that compact and 
no farther valid than they are authorised by the grants 
enumerated in that compact; ‘‘and that, in ease of a de- 
liberate, palpable, and dangerous exercise of other pow- 
ers, not granted by the said compact, the states, who are 

riies thereto, have the right, and are in duty bound, to 
interpose for arresting the progress of the evil, and for 
maintaining, within their respective limits, the authori- 
ties, rights, and liberties appertaining to them.” ; 

If the congress of the United States usurp and exercise 
a power not delegated, but reserved, it is evident that the 
controversy about this exercise of power must be between 
the government of the United States and the states. How 
is this controversy to get into the courts, and finally to 














the supreme court, so as to bind the state as ove party, 
and the government of the United States as the other par- 
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ty? For on no principle can private ‘citizens in the lit; 
gation of their private claims be competent to fix the in. 
portant rights of sovereignty. A decision in a case to 
which a state is not a party, cannot bind the state—it j, 
res inter alios acta. So said this court to whom these liti. 
gated questions of the limits of sovereign power are sy 
posed to be refered, by those who deny the right of he 
<a to interpose—Fowler vs. Miller & Lindsay, 3 Dall. 

Mr. Callender was tried, convicted, aud sentenced to 
fine and imprisonment in the state of Virginia by the fe. 
deral court, under the sedition law. Now it is clear that 
Mr. Callender was not in his individual person the re. 
presentative of the state of Virginia, so as to bind that 
state by the decision, and fix her sovereign rights, Mp. 
Lyon was tried and sentenced in Vermont under the se. 
dition law by the federal court, yet that decision did not 
bind the state of Vermont. Mr. Cooper was sentenced 
for sedition by the federal court in the state of Pennsy}. 
vania, yet that did not bind that state; neither did 4lj 
these decisions bind the states, nor settle the point that 
the sedition act was valid and constitutional, nor would 
the decision of the supreme court have had that effect if 
such cases could by law have been ecaaried to the supreme 
court. 

_ ‘To bind a state, and command obedience to the deci- 
sion of the supreme court, in a question relating to a dan- 
gerous usurpation of powers not delegated, but retained 
by the states, it is necessary that a case should be brought 
before that court between the United States, and a state, 
as parties litigant. Because, according to the first prin- 
ciples of jurisprudence, none but the rights of parties are 
bound by the decision. 

Where is the grant of power to the judicial department, 
to hold a plea of controversy between the United States 
and a state as parties in a controversy touching the poli- 
tical powers alleged to be reserved to the states respec. 
tively, and not delegated to the federal government? Is 
there any thing in the constitution which gives color to 
the idea that a suit can be maintained in the supreme court, 
or in any of the inferior courts, between the United 
States as plaintiffs, and a state as defendant; or, between 
a state as plaintiff against the United States as defendant, 
to settle a controverted question of delegation and reser- 
vation of political powers? Would such a suit be a ease 
in law or equity according to any usage of speech. Let 
us try to frame the complaint on the one side, and the de- 
feuce on the other, and come to the judgment, upon the 
alien and sedition laws. 

Whaat sentence is to be passed upon the state? I sup- 
pose that her resolutions were seditious and unconstitu- 
tional, that she should forever thereafter acknowledge that 
the alien and sedition laws were constitutional; that she 
repeal her false and seditious resolutions! Ridiculous!!! 

Let the attorney general of the United States try to 
frame a bill in equity, or an indictment for the United 
States against a state or states; or the attorney general of 
a state Lo frame a declaration at law, or bill in equity, or 
indictment, for a state against the United States, to try 
the controverted questions of political powers, delegated 
and retained by the states; draw out the plaint, and it will 
appear at first blush to be an anomaly—not known in the 
vocabulary of ‘‘cases of law and equity,” not to be class 
ed under the judicial power over cases in law and equity, 
according to any law or rule of speech. There is 10 
grant ef power to the supreme court to hold jurisdiction 
of any such plaint or bill. Such a plaint in law or in 
equity would be a novelty in the history of judicial pow- 
ers. The portentous consequences of such a jurisdic 
tion in the court would strike with terror aud amazemeut 
as soon as such a process should be instituted. 

The alien act, of June, 1798, was enacted when the 
United States were at peace with all the world. By this 
it was declared that it shall be lawful for the president of 
the United States “to order all such aliens as he shall 
judge dangerous to the peace and safety of the United 
States, or shall have reasonable grounds to suspect are 
concerned in any treasonable or secret machinations 
against the government thereof, to depart out of the ter 
ritory of the United States within such time as shall be 
expressed in such order.” Any alien, so ordered to de 
part, found at large within the United States, after the 
time limited in such order, and not having obtained 4 li- 
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i it as the most likely means of protecting the country, to put up or to put down the political creed of the one or 
liti. from the evils which history told them had befallen other | the other party. 
im. ments, who had at one time enjoyed a considera-| I have witnessed the ragings of the natural elements, 
> to Pre share of liberty; the horrors which had befallen revo-| when the blackening clouds gathered; I have seen the 
it is Jutionary France, and the evils which had been acted al-| forked flashes blaze upon the mountain, and yet the rock 
liti. most before their eyes in South America He would not| that decked the mountain’s brow and defied the storm, 
Up- into a detail of the horrors of civil war. He would| remained unscathed by the lightnings of heaven; I have 
the her them to the mind of every senator to imagine, | heard the clamoring of the winds, and seen the proud 
all, but he must believe that the most vivid imagination would | forest bend before the majesty of nature. In the fury of the 
fall far short of anticipating the horrors of a civil war | storm Ihave seen the fond mother press her infant to her 
d to like that which appeared about to be brought on this| bosom, and sigh with fearful apprehension that her hus- 
: fe. ntry. When he looked at the prospects before them, | band might be exposed, houseless, ‘‘to bide the peltings 
that and at the bill under consideration, he could not but fear | of the pitiless storm.” But in the darkest gloom of ele- 
re- that those awful consequences—civil war and disunion| mental strife, there was a consolation; for there was an 
that must follow its passage. assurance that the storm would cease, that the sun would 
Mr. A message had been sent to them from the president of again shed his gladdening rays on herb, tree, fruit, and 
Se- the United States, together with a proclamation, address- flower, displaying the charms of nature in renovated 
hot ed hy him to the people of the United States. ‘They had health and refreshened verdure. But when in the storm 
iced been told by the honorable senator, who was the chairman | 00W gathering in the political horizon, I shall hear the 
syl- of the committee by which this bill was reported, and | blast of the trumpet, the neighing of the steeds, the noisy 
all who opened the debate, that this bill was responsive to drum, the resoundings of the heavy toned fiery mouthed 
that the message of the executive, that it was calculated and | cannon; when I shall see the glittering of small arms; when 
ould designed to meet the state of things there portrayed, the 1 shall read the proclamation preparatory to mortal 
ct if facts and the circumstances alluded to in the proclamation strife between states and state, and know that the strife 
ete and message. Whilst it was admitted that this was an| isin fact begun “in all the pride and pomp and cireum- 
act of high legislation, it was justified on the ground that | stance of war,” I shall then despair. There will be no 
ec it was necessary. He should, then, treat the bill as | assurance that the constitution will erect its proud crest 
lan- though the amendments offered that morning by his above the struggling hosts and come out unscathed from 
ined friend from Tennessee, were already in the bill—that | the contest. ave no assurance that the union will sur- 
ught proposed to make it not a permanent hen but to limit its | Vive the carnage and embittered feelings engendered in 
ate, duration to the end of the next session of congress. He | the impious war of child against parent, brother against 
gna should treat its provisions, therefore, as intended to| brother. I have no assurance that the rays of civil liberty 
5 are operate directly on South Carolina—he meant the state will again | gr. with their mild beneficence this once 
of things in South Carolina, as declared and portrayed in happy land. These are my apprehensions. ‘The union 
ent, the message of the president, in the ordinance of South | of these is too precious to be set at hazard, or ed 
ales Carolina, in the test oath, and in all the other public acts al- | With by tilts and tournaments. He said the provisions of 
voli juded to in the message—the proclamation, and the train | the fifth section of the bill appeared to him to lead, by a 
pece of reasoning in the proclamation, and the message, as ap- | direct road, to civil war and a severance of the states. 
Is plicable to the state of things in South Carolina—ofthings| Mr. B. said, it seemed to him that a false issue was 
r to expected, not done. presented. ‘The question of war against South Carolina 
_ Pursuing this object, he said, that, so far as South Ca- | !8 presented asthe only alternative. ‘This issue was false. 
me rolina is concerned, the ordinance was made by the peo- The first question is between justice and injustice. 
yCeR ple of that state in their highest sovereign character, orga- Shall we do justice to the states who have united with 
ant, nized in convention. It was done by South Carolina in South Carolina in complaint and remonstrance against 
‘Ser her character of a state. So were also her legislative the injustice and oppression of the tariff? Shall we can- 
= acts. The whole proceeding in South Carolina, to which | el the obligations of justice to five other states, because 
| ss 4 the proclamation and message allude, are facts done upon of the impetuosity and Nie uur of South pos er = 
: paper, committed by words, not an overt act of resistance | C&F Wrong and oppression? The question ought not to 
the im the country, not any blow struck, no violence acted, no | be whether we have the physical power to crush South 
. lan executed by foree, no act done, or threatened, by a Carolina, but whether it is nct our duty to heal her 
nl me Hes, banditti, or by a riotous assemblage of individuals discontents, to conciliate a member of the union, to give 
uw convened without authority, or in contempt of the state | peace and happiness to the adjoining states which have 
that 7 authority, is communicated. But every fact in South made common cause with South Carolina so far as com- 
= . Carolina complained of, relates to things transacted by plaint and remonstrance go. Are we to rush into ol aaa 
a 2 the people of South Carolina, acting in their high sove- with South Carolina to compel her to cape in the ee. 
ed ; reign character in convention, and through the legislative Shall we keep her in the union by force 0 arms, for t ne } 
r of and executive departments of their organized govern- | PUTPose of compelling her submission to the Ho laws o Ay 
~ ment. Every thing which has been complained of is done which she complains’ How shall we do this? By the hi 
's by the state of South Carolina. naval and military force of the United States, combined vi 
} try é ‘ with the militia? Where will the militia come from? ~~ 
ated Here, once for all, he desired it to be remembered, | wij] Virginia, will North Carolina, will Georgia, Mis- 4% 
will ! that when he spoke of a state, he did ot mean an intan- sissippi, or Alabama, assist to enforce submission to the | 
the gible being, a mere abstraction, without body, soul, intel-| tay iff laws, the justice and constitutionality of which they 7! 
lass ligence or moral responsibility, but of a state in the sense | have, by resolutions on your files, denied over and over 
uity, in which the term was understood ininternational law, and again? " Will those states assist to forge chains by which — 
S 0 in our Own codes; as people, within a defined territory, | they themselves are to be bound? Is this to be expected, © 
tion bound together by social compact, having a government | ;,, the ordinary course of chance and probability ? : 
r in and laws, to which they look for justice and protection, \ 
ow. and to which they owe the corresponding obligations of| He earnestly entreated the seuators to reflect on the — 
dice allegiance and support. probable consequences of the measures proposed ¥ the © 
neut In the argument he was about to make, he did not in-| bill. Are we not approaching too near to the condition 
tend to justify the extremities to which South Carolina of Great Britain, eee gt: colouies were petitioning for 
the had gone, nor to defend all the positions she has assumed. | 9 Tedress of grievances? - When the ministry armed with — 
this He meant to examine the constitution of the country, | er military and naval forces, looked on the remonstranees “9 
tof its constitutional parts, its checks and balanees, for the | Of her colonies with contempt? Their complaints could "gy 
hall purpose of testing the soundness of the doctrines in the not reach the throne; their reasonings could only awaken 
ited proclamation, and the message; and by the bill proposed | the liberals of the kingdom, but could not quench the. 
are to be established by force of arms. ministerial thirst for money and for power. 
ions It seems to me that the subjects embraced by the pro-| Has not Soath Carolina been treated by the proclama- 7 
ter- ceedings of South Carolina, afford ample field for the ex-| tion pretty much in the style in which lord Hillsborough * | 
1 be ercise of intellect with intellect; sufficient room for the | treated the colony of Massachusetts, requiring that cer- 7 
. de- exercise ofa mutual spirit of amity, concession, and eon- | tain resolutions should be rescinded? (Here Mr. Bibd>, 
: 7 ciliation, without resorting to the sword and the bayonet, | read from Holines’ America, the following): a 
a li- 
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“Qn the 22d of April, 1768, Lord Hillsborough wrote ; tion by ordinance, the legislature and the executive of —— 

to governor Bernard, of Massachusetts, stating that the | South Carolina, untruly called by this bill a ‘‘riotous as. the c 
proceeding which gave rise to the circular letter, was|semblage.” Her ordinance and her laws are alluded to ‘and 
unfair, contrary to the real sense of the assembly, and | under the words—“or in any other manner Opposin place 
procured by surprise;’ and instructing him, ‘so soon as otherwise assisting and abetting.’ Disguise it as they withi 
the general court is again assembled, to require of the|may, by applying nicknames, contrary to the usage of carg’ 
house of representatives in his majesty’s name to rescind | language, the government and authorities, and people, cordi 
the resolution which gave birth to the circular letter from|of South Carolina,» acting in obedience to her ordi. lawft 
the speaker, to declare their disapprobation of, and dis-| nance and laws, are aimed at. and intended to be in- the p 
sent to that rash and hasty proceeding.’ ” cluded in the provisions of this bill. Mr. B. said he some 
Mr. B. proceeded to allude to the obnoxious acts could not be under a mistake in this. The chairman of Or 
which gave rise to the resistance of Massachusetts to the | the committee has told us the bill was responsive to the wast 
British power—the Boston port bill, the tea tax, &c. | message; that argues upon the ordinanee and laws of viola 
Great Britain sent her armies in the confident expectation | South Carolina; and so has the honorable chairman. feren 
that the province would be immediately overrun. But| This bill proposes to treat the people of South Caroli- or re 
what aggrieved and injured the interests of Massa-|na, who shall act in obedience to the state ordinance and distil 
chusetts, touched the rights and interests of all—and all | laws, as rioters and insurgents. {t proposes to place the oppr 
united in one common cause—united to resist what they |allegiance of the people of the state to their immediate cash. 
all believed to be oppressive and unjust. state government in direct collision with their fidelity to tions 
He would here notice objections which he had heard, |the federal government; to place the citizens of South is ps 
(he would not say on that floor), to reducing the tariff, Carolina ‘in an attitude in which they must be compelled mint 
according to the recommendation of the president’s mes-| to take part in arms, with the federal authorities, or with eda 
sare. ‘}the state authorities, Both governments have the power to T 
it is said ‘‘South Carolina has put herself in battle ar-|define and punish treason, and other offences; both go- tem 
ray against the government—sbe has assumed a military | vernments have the power to call the militia into service. or © 
attitude, and the congress of the United States must not Phe plain, peaceable, sober, industrious, unsophisticated over 
he dictated to by amember of the union.” She must| citizens, are to be placed in the sad alternative of com- he I 
submit. In like manner lord North reasoned in his day. | Milting treason and crime, either against their state go- pers 
Here Mr, Bibb, read from Mr. Holmes’ History as fol-|vernment, or against the federal government. if they par] 
lows: refuse to obey the call of their state, they are subject to or fi 
“On the 12th of April, 1770, the king gave his con- punishment; if they do obey, and appear in arms against any 
sent to the act for repealing the duties, with its exception the military of the federal government, they are to be vess 
of the duty on tea. When the stamp act was repealed,|treated as enemies, and to be shot down, ‘Take which age 
the parliament took care to pass an act ‘for securing the| side they may, if they survive the conflict, they are liable of si 
dependence of America on Great Britain.’ That decla-:| to be punished as offenders and traitors by the power sons 
ratory act, and this reservation of the duty on tea, leftthe} which shall ultimately prevail in the contest. From thei 
cause of contention between the two countries in its entire treason, and crime, and disgrace, there is to be no refuge, the 
force. Lord North who had moved the repeal of the ob- but in death. . , aan : Jatir 
noxious port duties of 1767, excepting the duty on tea;}|_ There is an important distinction running throughout, T 
being strongly urged by the members in opposition not to| between the cases for which the acts of congress were > mat 
persevere in the contention when he relinquished the re- heretofore made, and cited as military precedents, and S oth 
venue, he replied: ‘has the repeal of the stamp act taught / the cases to which this bill is intended to apply. In the defi 
the Americans obedience? Has our lenity inspired them former, all the persons against whom the military force ™ the 
with moderation? Can it be proper while they deny our] Was authorised, were truly insurgent individuals, rioters, © gen 
legal power to tax them, to acquiesce in the argument of | Cisturbers of the peace, not having the countenance, eom- nil 
illegality, and by the repeal of the whole law, to give up mand, or panoply of state law and state authority—of- — suit 
that power? No, the properest time to exert our rights | fenders against all authority, both state and federal. In side 
of taxation, is when the right is refused. ‘To temporise| the latter, the persons are countenanced, commanded, me do: 
is toyicld; and the authority of the mother country, if it andl authorised, and have the protection of the state. The S the 
is now unsupported, will in reality be relinquished for-|former were literally and truly insurgents, banditti, riot- mm als 
ever: a total repeal cannot be thought of till America is ers—and lawless; the latter are a nation, a state, a com- > tol 
prostrate at our feet.” ? ponent member of this union. wil 
Lord North’s pompous idea of prostrating America be-| The bill proposes to invest the president with power to gra 
fore the British lion, proved to be but a phantasma which|™arech the troops of one state into the bosom of another, > ma 
tickled the brain of a haughty aristocracy, in the confi-|to put the union at war with itself, to wage a war whieh D tor 
dence of power, forgetting right: a project of oppression | Must involve the innocent with the guilty. Is not this > ex 
and injustice, which the Omnipotent Dispenser of justice Consideration weighty enough of itself to turn our thoughts 3 sid 
would not suffer to be carried into execution. ‘Let us| from such a measure, and to search for some other means > bu 
take warning from our experience: let us profit by the of securing peace and good order? = wo 
example: let us avoid a similar catastrophe. If weturn| Mr. President: if we make war upon the ordinance, > in 
a deaf ear to the complaints and remonstraneces of the 'and government, and laws, and people, of South Carolina, = ve! 
south; if we attempt to silence, and put down, by foree of conquer her, prosivate her in the dust, what are we to do? - ‘ 
arms, the voice of reason and justice, may not the attempt ' Govern the yeople and territory as a conquered colony’ i no 
be followed by similar misfortunes—by a like fatal catas-| South Carolina is a member of the union, and the consti- 2 the 
trophe? May we not see a union of common resistance, ' tution guarantees to her a republican form of government. » iit 
established by common interest, among those who suffer If we extinguish her from the féderal escutcheon we vio- i. 
in common with South Carolina? May we not see late theconstitution. If we govern her by a peculiar law, me MHC 
another union arise, on the ruins of the present constitu- | different from the rule applicable to the other states, we _— 
tion, in that section of the country whichisnow complain- break the constitution. Viewed in every light in which * pr 
ing and suffering under the system of protective duties? it is presented to my mind, the bill seems to me to be in me (Oy 
Let us pause before we follow the example of Great Bri- conflict with the constitution and tends to drive South im ot 
tain—let us not rashly rush into ervil war. Let us exa- Carolina from the union, by the power of the sword. th 
mine the foundations of our institutions; let us lookat the| ‘hat I may not appear to have spoken too stron ye I U 
past and the future, and see if it be wise, prudent or just, will call the attention of the senate to the first a ith fr 
to make war upon a sovereign people—a state—a consti- sections of the bill. As to the others, although unguard- be 
tuent member of this union of states. It is not a mob, a ed and objectionable, they may be amended. So long as by 
) parcel of rioters—a lawless pack of banditti and insur- the contest is between judiciary and judiciary; so long as by 
gents, that this bill proposes to ‘‘suppress” by military it is waged by opinions and counter opinions, with press ps 
orce. Itisnota ‘‘riotous assemblage of persons resisting and paper, or pen and paper, it is comparatively harm- : 
the custom house officers” —‘“‘or in auy o/her manner” op- less. It is when force is to be employed, that Lam ap- fo 
posing the execution of the revenue Jaws, ‘‘or otherwise prehensive of danger. [Here Mr. B, read from the bill f, 
assisting and abetting violations of the saine.” No; it is the provision which authorised the removal of the custom ’ 
the state of South Carolina; the people acting in conven- houses, and even to keep them on board a vessel, where é 
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the collection of the revenue is obstructed or threatened, 
‘and it shall be the duty of the collector to reside at such 

lace, and there to detain all vessels and cargoes arriving 
within the said district, until the duties imposed on said 
cargoes by law be id, in cash, deducting interest ac- 
cording to existing laws; and in such cases it shall be un- 
jawful to take the vessel or cargo from the custody of 
the proper, officer of the customs, unless by process from 
some court of the United States.”’] 

On this part of the section, he would remark that, as it 
was applied to the state of South Carolina alone, itis a 
violation of the constitution, which requires that ‘‘no pre- 
ference shall be given, by any regulation of commerce 
or revenue, to the ports of one state over another.”? The 
distinction between one port and another, is apparent and 
oppressive, which makes duties payable at one port in 
cash, and in othersin bonds. As to so much of the see- 
tions as directs that the goods shall be kept till the moncy 
is paid, he would say nothing, as he would not dwell on 
minute points while others of great importance demand- 
ed attention. 

The section goes on to provide that ‘tin ease of any at- 
tempt otherwise to take any vessel or cargo by any force, 
or combination, or assemblage of persons too great to be 
overcome by the officers of the customs, it shall and may 
be lawful for the president of the United States, or such 
person or persons ashe shall have empowered for that 
purpose, toemploy such part of the land or naval forces, 
or militia of the United States, as may be deemed neces- 
sary for the purpose of preventing the removal of such 
vessel or cargo, and protecting the officers of the customs 
in retaining the custody thereof; and also for the purpose 
of suppressing any armed or riotous assemblage of per- 
sons resisting the custom house officers in the exereise of 
their duties, or in any manner opposing the exceution of 
the revenue laws of the United States, or otherwise vio- 
lating or assisting or abetting violations of the same.” 

The offences included under the words, ‘‘or in any 
manner opposing the execution of the revenue laws, or 
otherwise assisting and abetting,” are too general and un- 
defined. They do not go sufficiently into detail to secure 
the rights of citizens in a free government. Such 
general terms in creating offences, conferring powers on 
military officers to shoot down the supposed offenders, 
suit only despotic governments, where the subject is con- 
sidered but a thing, the property of the antocrat. They 
do not comport with the zenius of our institutions. If 
the military is to supplant the civil authority, if instead of 
a fair and impartial trial by jury, the supposed offender is 
to be exeeute:! at once by the the soldiery, shot down asa 
wild beast, the offence should be clearly defined and fla- 
grant. Now, sir, [do object to conferring on the chief 
magistrate and his subordinate military officers the power 
to declare and punish’ offences, included under such vague 
expressions, ‘The power which I would give to the pre- 
sident of my choice, I would give to any other president; 
but 1 would not trust any president with such power; I 
would not set so bad an example, to exert its dangerous 
influence on future generations. If one president is in- 
vested with such authority, it becomes a precedent for fu- 
ture legislatures to imitate and enlarge. Objections are 
hot aimed at the man who is in the executive chair, but 
boa allude to general principles, to the safeguards of civil 
iberty, 

_ Mr. B. then passed to the consideration of the fifth sec- 
tion, which he read as follows: 

Ste. 5. And be it further enacted, That, whenever the 
president of the United States shall be officially informed 
by the authorities of any state, or by the circuit and one 
of the district judges of the United States, in the state, 
that, within the limits of such state any law or laws of the 

nited States, or the execution thereof, or of any process 
from the courts of the United States, will, in any eveut, 

© obstructed by the employment of military force, or 
Y any other unlawful means, too great to be overeome 
y the ordinary course of judicial proceeding, or by the 
gs ‘vested in the marshal by existing laws, it shall 
e lawful for him, the president of the United States, 
orthwith to issue his proclamation, declaring such fact 
- information, and requiring all such military and other 
pe forthwith to disperse; and, if, at any time after is- 
ha 8 such proclamation, any such opposition or obstrue- 
ion shall be made, in the manner or by the means afore- 
Sur. To Vor. XLII—Sie. 9. 





said, the president shall be, and hereby is, authorised 
promptly to employ such means to resist and su 
the same, and to cause the said laws or process to be duly 
executed as are authorised and provided in the cases there- 
in mentioned by the act of the twenty-eighth of February,’ 
one thousand seven hundred and ninety-five, entitled 
‘‘an act to provide for calling forth the militia to execute 
the laws of the union, suppress insurrections, repel inva- 
sions, and to repeal the act now in force for that purpose;”” 
and, also, by the act of the 3d of March, one thousand 
eight hundred and seven, entitled ‘an act authorising the 
employment of the land and naval forees of the United 
States in cases of insurrection.” 

Mark the words! when the president is officially in- 
formed that the operation of the law ‘*will, in any event, 
be obstructed by military force,” or ‘by any other unlaw- 





ful means,” &e. he may issue his proclamation, and there- 


after employ military force. Now, sir, I beg leave to 
ask the meaning of ‘any other unlawful means.” 

Are they not intended to include the state of things in 
South Carolina’? Do they not mean that if the state shall 
not rescind, the ordinance and her laws, the president 
may employ the army, navy and militia to compel her? 
They are intended to oppose South Carolina by foree of 
arms—by war. Yet, sir, it is war against a state: it aue 
thorises a declaration of war against the state of South 
Carolina, to be made by proclamation of the president, 
in his diseretionupon after, not upon existing facts. 

The power to declare war, is by the constitution 
vested in the congress. They are to judge and decide on 
the policy and expediency of so calamitous a measure, 
before the honest, industrious yeomanury of the country 
are called from their peaceful homes to partake of the 
toils, privations, and miseries of war. But in defence of 
the constitution which we will violate by this very act, we 
are to coufer upon a single executive magistrate the power 
vested in congress by the constitution. Yes, sir, it 1s giv- 
ing power to the president to declare war, and to make 
such declaration effectual by the naval and military forces. 
Sir, Tam not in favor of this. ‘It has an awful squinting 
towards monarchy.” 

While on this part of the subjeet, my mind leads me to 
those times when the colonies maintained as rightful, re- 
sistance to unjust and oppressive usurpation—when the 
spirit of freedom and patriotism animated the breasts of 
our aneestors. Great Britain attempted to introduee 
military force to overawe and humble the colony of Mas- 
sachusetts. A resolution of the general court of Massa- 
chusetts was passed in 1769—deelaring, 

“That the establishment of a standing army in this 
colony, in time of peace, is an invasion of natural rights. 
That a standing army is not known asa part of the British 
constitution. ‘That sending an armed force into the colo- 
ny under pretence of assisting the civil authority, is high- 
ly dangerous to liberty unprecedented and unconstitu- 
tional, ”” 

This bill proposes to send the army and navy against 
South Carolina, under pretence of assisting the civil au- 
thority of the United States. Instead of hearing the com- 
plaints of South Carolina, and legislating on the tariff, 
the saurce of her complaint, we authorise the president to 
declare war. By an act of conciliation, we may heal the 
unhappy discontents. Beeause public sentiment defies 
our Jaw, we are invited to send a standing army to sup- 
press the authorities of a sovereign state. Sir, is it not 
monstrous, when the very message of the president de- 
clares that the system complained of is unjust and o 
pressive, to seize upon this bill, and bring into effeet the 
law of force, instead of the law of justice, reason and cone 
ciliation! Instead of turning a listening ear to the com- 
plaints of South Carolina, we are to turn upon her our 
eannon. Should we not first try to appease these diseon- 
tents by legislating on the subjects of her grievance in a 
spirit of justice, attempered by a spirit of mutual conces- 
sion and conciliation? Is it not wanton when we have at 
hand a remedy, so easy, and peaceful, to have recourse to 
the ‘‘nItima ratio”—the law of force? 

Nature has established diversity of climates, interests, 
and habits, in the extensive territories embraced by this 
union. We cannot assimilate these differences by legis- 
lation. We cannot conquer nature. Other differences 
have been introduced by human laws and adventitious cir- 
curastances, very difficult, if not impossible, to be adjust- 
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mony § one general legislature. Hence the necessity of 
] governments, with their appropriate powers, and a 
general government, with its appropriate powers. “There- 
fore, the respective states in making up the present sys- 
tem of federal government, reserved to themselves all the 
powers which were local in their nature, and which, if 
exercised by any other than themselves, were likely to 
lead the most prejudicial consequences. 

It seemed to him, that the proclamation and message 
assert in substance, that by the Declaration of Indepen- 
dence, these United States were one single consolidated 
nation, that the constitution was made by the United 
States as one single nation; adopted by the people of the 
United States as one people; or in other words, that it 
was adopted by a consolicated mass of the whole people, 
in contradistinction to the views of many of our most dis- 
tinguished statesmen; that it was adopted by the people 
of the states respectively. It is important to sustain the 
first and fifth sections of this bill, that the grounds taken 
in the proclamation and message should be adopted; that 
is to say, that the constitution be made to spring from the 
whole as a mass, and not from the people in states, acting 
as separate and distinct governments. It is in the former 
view ouly that the people of South Carolina, acting in obe- 
dience to state authorities, can be treated as rioters and 
lawless banditti. If the other view of the constitution be 
correct, then we cannot treat the people of South Carolina 
as rioters and lawless banditti, but regard them as a state, 
and war with them as a state. 

My creed is that by the Declaration of Independence, 
the states were declared to be free and independent states, 
thirteen in number, not one nation—that the old articles 
of confederation united them as distinct states, not as one 
people:—that the treaty of peace of 1783, acknowledged 
their independence as states, not as a single nation; that 
the federal constitution, was framed by states, submitted 
to the states, and adopted by the states, as distinct nations 
or states, not as a single nation or people. 

By canvassing these conflicting opinions, we shall the 
better understand how far South Carolina has transcended 
her reserved powers as a sovereign state—how far we can 
lawfully make war upon her—and whether we, or South 
Carolina, are likely to transcend the barriers provided in 
the constitution of the United States. 

To view these questions correctly, let us look to the 
condition of the colonies before they threw off the yoke 
of the mother country. As colonies, they were separate 
and distinct communities; each had its separate legisla- 
ture, by some, termed general court, its executive and 
judiciary. ‘They were settled under distinct charters, 
granted by the crown; they were planted at different pe- 
riods, and were emphatically distinet governments. In 
that condition they were, when the arbitrary measures of 
the British government roused them to resistance. In 
this, they had a common interest—a common feeling, 
common burthens to complain of; and held in common a 
spirit of freedom, which determined them to unite in de- 
fence of their violated rights. © When resistance was the 
question, they deliberated separately at first; a common 
cause induced them to interchange communications, and a 
general congress of the colonics was proposed and adopt- 
ed. In the general congress, the votes were taken by co- 
lonies. ‘The very Declaration of ludependence was voted 
by colonies. Some of the states had declared themselves 
independent before the declaration promulgated by con- 
gress. North Carolina was the first, and | have seen an 
exemplification of the original document, in which that 
state had declared herself free, sovereign, and indepen- 
dent, long prior to the declaration by congress. The state 
of Virginia, too, preceded congress in her Declaration of 
Independence. 

But it was in vain to go into details, for before the 4th 
of July, 1776, each of the states by its acts of resistance 
to tyranny and oppression, had thrown off its allegiance to 
the crown of Great Britain; assumed to itself a sovereign- 
ty; and claimed the right to consult with co-states, and to 
fore a league for common defence; and in virtue of such 
right, did send delegates to the general congress—did 
there assume the right to take their stand among the na- 
tions of the world. The first meeting of delegates was 
held in September, 1774, and from that time until July, 
1776, continued to consult without any plan or league to 
bind them. [Here Mr. B. read from 1 vol. law U.S. 
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chap. 1, and p. 1.] Finally, in July, 1776, the Declara- 
tion of Independence was agreed on; and it is called the 
unanimous declaration of the thirteen United States of 
America. But this is not all. The instrument, after 
giving a history of their grievances, and speaking of the 
failure of Great Britain to hear their complaints and 
redress them, concludes with this emphatic language: 
‘‘We, therefore, the representatives of the United States 
oF America, in general congress assembled, appealing to 
the Supreme Judge of the world for the reetitude of our 
intentions, do, in the name and by the authority of the 
good people of these colonies, solemnly publish and de- 
clare, that these United Colonies are, and of right ought 
to be, free and independent states.” Not an Eeenneent 
nation, but, in the language of the declaration, free and 
independent states; and the instrument goes further: It 
declares that they (the states) ‘‘are absolved from all alle- 
giance to the British crown, and that all political con- 
nexion between them and the state of Great Britain is, 
and ought to be, totally dissolved; and that as free and 
independent states, they have full power to levy war, 
conclude peace, contract alliances, establish commerce, 
and do all other acts and things which re states 
may of right do. And, for the support of this declara- 
tion, with a firm reliance on the protection of Divine 
Providence; we mutually pledge to each other our lives, 
our fortunes, and sacred honor.”? The very declaration 
proclaiming to the world that thirteen stars had arisen in 
the firmament of nations—not a single nation—but thir- 
tecn, ought to have arrested the statement advanced in 
the proclamation. 


On the 11th of June, 1776, it had been resolved that a 
committee be appointed to prepare and digest a form of 
confederation, to be entered into between the colonies, 
Upon the 12th July, 1776, (Secret Journal, p. 290,) that 
committee reported a draft of articles, which were from 
time to time debated, until the 15th November, 1777— 
(1 vol. Seeret Journal, p. 349. ) 

Now bearing in rind the dates of these respective 
transactions, which will be found in the first volume of 
laws United States (p. 1 to 20.) It will be seen that at 
the time these colonies were acting as distinet suvereign- 
ties, and made their Declaration of Independence, these 
articles were then in fieri, and were not even reported 
by the committee. But after the declaration they were 
reported, agreed on, and sent to the several states for 
ratification. The ratifications were adopted by the re- 
spective states, at different times, and signed by their de- 
legates at various periods between the 21st July, 1778, 
and the Ist March, 1781. [Here Mr. Bibb read from 1 
vol. laws of the United States, p. 12, and p. 20, the dates 
of the signatures by the respeetive atenT 


These facts show conclusively that so far from the 
states forming themselves into a single nation by the De- 
claration of Independence, they never came finally into a 
confederacy until the delegates from Maryland subscrib- 
ed the articles in 1781. The preamble itself, said Mr. 
B. is a refutation of any idea that the United States is one 
single nation. It is as follows: 

‘*Whereas the delegates of the United States of Ame- 
rica, in congress assembled, did, on the fifteenth day of 
November, in the year of our Lord one thousand seven 
hundred and seventy-seven, and in the second year of 
the independence of America, agree to certain articles of 
confederation and perpetual union between the states of 
New Hampshire, Massachusetts Bay, Rhode Island and 
Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carolina and Georgia, in the 
words following, viz.” 

‘Articles of confederation and perpetual union be- 
tween the states of,” &c. (naming them. ) 

The first article declares, that the style of this confe- 
deracy shall be ‘the United States of America.” — |. 

The second article declares, ‘‘that each state retains its 
sovercignty, freedom, and independence, and every pow- 
er, jurisdietion, and right, which is not by this confede- 
ration expressly delegated to the United States in con- 
gress assembled.” So far, then, from being made one 
nation by the confederation, and aequiring the » yo ol 
nationality as such, the independence of the several states 
preceded both it and the declaration. 
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Again: the third article declares, that ‘‘the said states 
hereby severally enter into a firm league of frieudship 
with each other for their commou defence, the security 
of their liberties, and their mutual and general welfare; 
binding themselves to assist each other against all force 
offered to, or attacks made upon them, or any of them, 
on account of religion, sovereignty, trade, or any other 
pretence whatever, oe 

And again: the articles of confederation, after giving 
yarious powers to the government, in the thirteenth ar- 
ticle, declares that: 

“Every state shall abide by the determination of the 
United States, in congress assembled, on all questions, 
which, by this confederation are submitted to them. 
And the articles of this confederation shall be inviolably 
observed by every state, and the union shall be perpetual: 
nor shall any alteration, at any time hereafter, be made 
in any of them, unless such alteration be agreed to in @ 
congress of the United States, and be afterwards con- 
firmed by the legislature of every state.” 

But the proof does not stop here. By the provisional 
articles of peace, of the 30th November, 1782—and by 
the definitive treaty of the 3d of September, 1783—(1 
yol. laws U. S. p. 196 and 203) made between the Unit- 
ed States and Great Britain, mutually signed and accept- 
ed, the first article in each contains the stipulation that— 

“His Britannie majesty acknowledges the said United 
States, viz: New Hampshire, Massachusetts Bay, Rhode 
Island and Providence Plantations, Connecticut, New 
York, New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South Carolina and Georgia, 
to be free, sovereign and independent states; that he treats 
with them as such.”’ 

The fifth article of the definitive treaty stipulates ‘‘that 
the congress shall earnestly recommend it to the legisla- 
tures of the respective states, to provide for the restitution 
of all estates, rights, and properties which have been 
confiscated,” &e. 

The sovereignty of the states; and their power to re- 
store, or not, the confiscated estates; are distinetly ac- 
knowledged by both parties to the definitive treaiy of 


I shall not stoop to battle the watch, about unqualified 
and qualified sovereignty. A monarchy may be limit- 
ed, or unlimited. A republican government may confer 
limited powers to the agents of the people, or unlimited 
powers. A qualified or unqualified sovereignty may ex- 
ist in monarchies and in republics. In our governments, 
the sovereignty is in the people of each state. The state 
governments do not confer unlimited powers over the 
domestic affairs of the states. But yet the people of a 
state, united under a state government constitutes a so- 
vereignty. A portion of sovereign power is expressly 
withheld by the state constitutions. 

But sovereigns may be united with sovereigns, and may 
divide delegated powers between the local sovereignties, 
and the united sovereigns. ‘The United States are unit- 
ed sovereignties. The people have delegated a portion 
of their powers as state sovereignties to their particular 
state government, and another portion to the government 
of the united sovereignties:—Neither government is an 
unqualified sovereignty. ‘The state and federal govern- 
ments are limited qualified sovereigntics—all bound to 

eep within their respective spheres: each a usurper 
and disturber of order when transcending the limits pre- 
scribed, 

Such is the history of the old confederation which 
brought us so gloriously through the war of the revolu- 
tion, ‘The idea that it was a single consolidated nation, 
's repelled by the archives of the states, by the journals 
of congress and by the definitive treaty of peace. 

_1 will next proceed to examine whether this idea of a 
single nation, this government made by the people in 
mass, as contradistinguished from the people of the re- 
| ‘pective states, is sustained by the history and context of 
the existing constitution, 

On the 2ist of February, 1787, congress reciting in a 
reamble ‘that there is a provision in the articles of con- 
ederation and perpetual union, for making alterations 
therein,” by assent of congress and of the legislatures of 
be Several states, passed a resolution which will be 
ound in the first volume of thé laws of the United States, 
P. 59, in these words: 








** Resolved, Vhat in the opinion of congress, it is ex- 
pedient that on the second Monday in May next, a con- 
vention of delegates, wlto shall have been appointed by 
the several states, be held at Philadelphia, for the sole 
and express purpose of reyising the articles of confeder- 
ation, and reporting to congress, and the several legisla- 
tures, such alterations and provisions therein as shall, 
when agreed to in congress, and confirmed by the states, 
render the federal constitution adequate to the exigencies 
of the government, and the preservation of the union.” 


In pursuance of this resolution, delegates appointed by 
the several states, met in convention. On - 17th of 
September, 1787, congress received the report of the 
convention lately held in Philadelphia, in the following 
words: [Here the constitution was set forth verbatim]— 
(1 vol. laws U.S. p. 59-60. 

To this constitution was appended two resolves of the 
convention—({same vol. p. 70)—the first is, that the re- 
ported constitution be laid before congress, ‘‘that it 
should afterwards be submitted to a convention of dele- 
gates chosen in each state by the people thereof, under 
the recommendation of its legislature, for their assent 
and ratification,” &e. 

The second resolution recommends, that as soon as 
nine states had ratified, the congress ‘‘sliould fix a day 
on which the electors should be appointed by the states 
which shali have ratified the same,” a day for assembling 
the electors to vote for president and vice president: and 
the time and place for commencing proceedings under 
this coustitution, Ke. 

To the reports of the constitution was also appended, 
an address, agreed upon by the unanimous order of the 
convention, to the president of congress. In this letter, 
these sentiments are conveyed; the desire long felt, *‘that 
the power of making war, peace, and treaties; that of 
levying money, and regulating commerce and the cor- 
responding executive and judicial authorities, sheuld be 
fully and effectually vested in the general government of 
the union.”’ 

**It is obviously impracticable in the federal govern- 
ment of these states, to secure all the rights of indepen- 
dent sovereignty to each, and yet provide for the interest 
and safety of all.” The difficulty which had arisen in 
fixing the rights to be surrendered, and those to be re- 
served, because of the difference among the several states 
as to their situation, extent, habits, and particular in- 
terests: the great importance which they had kept in 
view, ‘‘the consolidation of our union, in which is ine 
volved our prosperity, felicity, safety, perhaps our na- 
tional existence.” 

That ‘‘the constitution we now present is the result of 
a spirit of amity, and of that mutual deference and con- 
cession, which the peculiarity of our political situation 
rendered indispensable;” 

That each state should consider ‘‘that had her interests 
been alone consulted, the consequences might have been 
particularly disagreeable or injurious to others.” 

Upon this report, the congress, on the 28th September, 
1787, came to the following resolve (p. 60): 

**Resolved unanimously, That the said report, with 
the resolutions, and letter accompanying the same, be 
transmitted to the several legislatures, in order to be 
submitted to a convention of delegates, chosen in each 
state, by the people thereof, in conformity to the re- 
solves of the convention, made and provided in that 
case.” 

The constitution so transmitted to the legislatures, 
were, by them, respectively, submitted to state conven- 
tions, elected in each state, and assembled under the 
law of each several state. 

On the 13th September, 1788, nine states unanimously 
in congress, adopted a preamble and resolution, reciting 
the resolve of February 21st, 1787, for revising the arti- 
cles of confederation, the report of the convention of the 
17th September, 1787, the resolve of congress of the 28th 
of September, 1787, for transmitting the report, resolu- 
tions and letter to the several legislatures, and that the 
said constitution had been ratified by a sufficient number, 
which ratifications had been received by congress; there- 
fore they appointed the first Wednesday in January, 1789, 
for choosing the electors in the several states, which be- 
fore that should have ratified the first W ednesday in Fe- 
bruary, 1789, for the electors to assemble to vote for pre- 
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sident and vice president, and the first Wednesday in The several legislatures authorised the elections of the cense f 
March, 1789, for commencing proceedings under said | conventions, and defined the object and their powers, ) prison 
constitution at New York. (See preamble and resolutions| It was ratified by states—and being so ratified, it he. [FE admit 
of 13th September, 1788: laws United States vol. Ist, p. | came obligatory according to the seventh article which jg [E> ob! 
a in these words: » and to 
he ratifications were at the following times: ‘The ratifications of the conventions of nine states shay [for 8° 
1. Delaware, December 12, 1787. be sufficient for the establishment of this constitution, b.. FP evet>" 
2. Pennsylvania, December 12, 1787. tween the siates so ratifying the same.” B to dep 
3. New Jersey, December 18, 1787. Aye, sir, ‘‘between the states”—not over the people FE liable | 
4. Connecticut, January 9, 1788. but between the states so ratifying. How ratifyings By thesis 
5. Massachusetts, February 6, 1788. conventions of the people in each state. If these convey. FD This 
6. Georgia, January 2, 1788. tious were not the representatives and delegates of states [BE  PO*S: 
7. Maryland, April 2, 1788. why did the constitution provide, that upon the ratifies. [e for th 
8. South Carolina, May 23, 1788. tion of nine states it should be established “‘between the FE °° 
9. New Hampshire, June 21, 1788. states so ratifying the same?” To say that these conve, EB ** La 
10. Virginia, June 26, 1788. tions were not the representatives of states; to say thatthe JB Pro*" 
11. New York, July 26, 1788. constitution was ratified by and over a mass of people in. cnIses 
It-will appear that congress having appointed the first | dependent of the authorities and jurisdictions which dis. This | 
Wednesday in January 1789, for choosing electors and | tinguish and divide them into states, contradicts the lan. agains 
the first Wednesday in March, 1789, for proceedings un- | guage of the constitution and the fact. B states, 
der the constitution, that it went into operation without| The expression ‘‘we the people of the United States» JR °° r/ 
North Carolina and Rhode Island. North Carolina did | in the preamble of the constitution, ought not to be de J yo 
not ratify the new constitution, until the 2ist November | tached from the seventh article requiring the ratification ed th 
1789; Rhode Island not until 29th May, 1790. Of the | of nine states, and from all other parts of the instrument, All “ 
two Carolinas the north state was the first to throw off the | for the purpose of giving a meaning false in fact and con, re" 
colonial subjection, to the British crown, and to eneoun- | tradictory to its history. They are explaired by the reso. of fo 
ter boldly the consequences of those awful words, rebel | lution for transmitting it to the state legislatures, by the ee 
and traitor, with which kings never fail to denounce those | fact that each state deliberated and ratified for itself, and a! 
who defy their power and struggle for liberty. She was| by the seventh article, which declared it obligatory “be. i ” 
quick to risk all in war against a foreign power, for li- | tween the states so ratifying;” by the known truth thatno 7 . The 
berty and independence, but slow tocome into the compact, | state was bound unless by its own assent. The ratifiea. KE . di 
until she believed the principles of civil aud political li- | tion of twelve states did not make it obligatory on the puipet 
berty were sufficiently guarded from controversy at home. | state or people of Rhode Island. ‘*We the people of the I a 
It cannot be denied that the constitution was made and | United States”—what is the meaning here of the word I a As 
adopted by the states severally and distinetly; for until it | ‘‘anited.” Does it mean a united people, consolidated 7 “id 
was ratified by a state for herself and by her own consent | into one mass without referenee to the respective sove. FR °°" 


: - f pes } Tag : oo : Asay © sovere 
it had no obligation on her. The ratification of eleven reignties into which they had been divided under separate Those 
states could not impose it upon North Carolina aud Rhode | state governments? No, sir, it is “United States;” not IR 


Island; and the vote of twelve states, which included | united people without their states. People may exis By jc . 
twelve-thirteenths of the population of the United States, | without states, but states cannot exist without people. 7 f pe 
and could not impose it upon the small state of Rhode | “United States,” by the force of expression mean a plue JR ° *P© 
Island, until accepted by her. ‘There was not one single | rality of states, a plurality of sovereignties, or govern. ge 


e re 
FN iy : mee , . * w 
state that did not ratify in the name of the state, in the | ments united. The resolution of congress of February @ py 


name of the people who were bound together in the state | 21, 1787, recommending the convention, under which the re og 
government. Mr, Bibs referred to the ratification by the | delegates were appointed, and acted, declared the objects vend 
state of Pennsylvania, and quoted from it the following | to be, ‘‘for the sole and express purpose of revising the sultive 
words: *‘Be it known unto all men, that we the delegates | articles of confederation,” and reporting ‘‘such alterations ed: th 
of the people of the commonwealth of Pennsylvania in | and provisions therein, as shall, when agreed to in con ed fait 
Sige convention assembled, have assented to and rati-| gress and confirmed by the states, render the federal con tentat 

ed, and do and in the name and by the authority of the | sfitution adequate to the exigencies of government, and dividu 
same people, and for ourselves, assent to and ratify the fore- | the preservation of the union.” What union? That which onal 
going constitution,” &e. Further, in the ratification by | had been formed and then existing: the union of states: 


a 
, ar . - . . . . . . . . % lated | 
the state of New Jersey, is to be found the following lan- | signified on their ensign armorial, by the thirteen stripes fw on; 
guage: ‘In convention of the state of New Jersey,” (then | and thirteen stars forming a new constellation: and yet sige depar' 
the act of the legislature of New Jersey authorising the | nified on our eseutcheon by the stars, the bundle of a~ 





convention is recited). rows in the talon of the Eagle, and the motto, ‘2 pluie Ry 7 
*-Now be it known, that we, the delegates of the state | dus unum”—out of many governments, one. e under 
of New Jersey, chosen by the people thereof for the pur- The respective state conventions, (called to deliberate mittes 
pose aforesaid, having maturely, deliberated on, aud con- | on the proposed alterations in the old ‘‘federal constitu- author 

sidered the aforesaid constitution, do hereby, for, and on | tion,” by the new constitution), represented the respective ieee 
behalf of the people of the said state of New Jersey, ratify | state governments. The assent of the state legislature By go), 
and confirm the same and every part thereof.” was a prerequisite to the assemblage of such a convel- tried 
hese two ratifications are fair specimens of the resi-| tion. The legislature prescribed the time and manner of rN 
due, and seem to show the sense and understanding of | the election, and limited the purpose and power of the Be ¢:,, , 
those who did the acts; that they did it for the state—for | convention. The convention, so elected and assembled, By oougi, 
the people of the state acting in pursuance of an act of the | did not dissolve the state government; they had no pow he @ 
legislature as binding that state, but not as operating be- | er to dissolve or revise the state constitution, their dele- delem: 
yond the limits and jurisdiction of the state. gations of power from the people, were eonfined by the of sue! 
Thus I have given an authentic history of the rise,pro- | law for the election, to deliberations and action on the tution 
gress and ratification of the constitution of the United | proposed constitution. Each convention acted as the and b 
States. It grew out of the league of friendship and per- | agents and delegates ofa people knit together by the pr ae The 
petual union contained in the articles of confederation. ticular state government, under whose authority it ¥* By hetwe 
It was proposed by virtue of a provision for amendment | elected and assembled; not as the agents of people, who B ented: 
contained in these articles. had no governmeut, or who intended to dissolve their ¢* on the 
The resolution of congress proposing to the states the | isting state government. other: 
convention, recited the provision in the articles of tonfe- That the state governments are the first born, the el- obser 
devation as the cause: der; that they were endowed with the rights of ‘‘free and S Th 
The convention was appointed by states and voted by | independent states;” in possession of the powers, Pl" BY consti 
states. . leges, attributes and prerogatives of sovereign stateSi~ BY remo, 
Lhe report of the conveution was approved by the eon- | that the federal government is the younger; that it spr@"5 BY the su 
gress voting by states. from the states; that it owes its being and powers, t0 “° BG contr; 

It was transmitted to the legislatures of the several | concessions of the state governments; that its powers are ; 2 
states: delegated and limited; derivative, not inherent; that the a § 
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from the president to remain, was subject to be im- 
on eonviction of such disobedience, and never 
to become a citizen of the United States. To 
obtain a license, such alien was to prove his innocence, 
and to give bond and security for his good behavior, and 
for not violating his license; which the president, how~ 
ever, might revoke at his pleasure. All aliens ordered 
to depart, who did not obtain license to remain, were 
liable to be arrested and sent out of the United States at 
the discretion of the president. . 

This act was not levelled against the citizens of any 
ower, state, or potentate, at war with the United States, 
for there was then no declaration of war by the United 

eek against any foreign power). ‘There was another 
act passed in July, 1798, ‘‘respecting alien eneniies,” 

roviding for a case of war, and operating only upon the 
citizens or subjects of the hostile nation or government. 
This act of June, 1798, was levelled at alien friends; 
against those who had been invited by the policy of the 
states, and the genius and spirit of our free institutions, 


cense 
risoned 
admitted 


to fly from the oppressions and convulsions of the old 


world, and seek an asylum in the states, against oppress- 
ed humanity, seeking a home on our peaceful shores. 
All this numerous class of aliens, not then having eom- 

leted their naturalization, were placed at the discretion 
of the president, to be removed upon suspicion, without 
the form of a trial, except in the mind and judgment of 
the president. 

The sedition law operated upon citizens as well as 
aliens, 

These two acts, when made to bear against particular 
individuals, might have been the subjects of judicial in- 
vestigation in each particular case; but the decision in 
such case would have affected only the personal rights of 


>’ the individuals, parties to the judicial proceeding; but 


could not fix and bind the important right of the state 
sovereignty, involved in those two acts of congress. 


Those acts, although they had never been brought to 


bear upon a single person, did invade the pulitical rights 
and powers of the states, violated that security for liberty 
of speech, of the press, of the person, which the states 
respectively hada right, and were in duty bound to main- 
tain within their respective jurisdictions; and counteract- 
ed the policy and interests of the states, by driving from 
their shores alien friends, whom their laws had encou- 
raged and invited to settle their vast tracts of wild, un- 
cultivated lands; the faith of a sovereign state was pledg- 
ed; that sovereign was bound to take care that its plight- 


_ ed faith was not violated by the usurpation of another po- 


tentate. The private rights and personal security of in- 
dividuals, and the political rights, authorities, and pow- 


_ ers of the state governments, were both invaded and vio- 


lated by these two acts. An individual might be indicted 
for sedition, and sentenced, or be arrested for refusing to 


| depart according to the order of the president, and the 


court might refuse to discharge him upon habeas corpus. 
But the private rights of the individual, when violated 
under color of the alien or sedition law, might be sub- 
mitted tothe judicial powers. But the political powers, 
authorities, and liberties of a state, violated by those 
laws, cannot be subjected to the judicial power of a fe- 
deral court, supreme or inferior; they cannot be arrested, 
tried, condemned, removed, or extinguished. 

_ Such cases as do not fall properly under the denomina- 
tion of judicial powers, of cases in law and equity, ac- 
cording to common usage and acceptation antecedent to 
the constitution, required an enumeration and express 
delegation to the judicial department to hold cognizance 
of such classes: of which there are examples in the consti- 
tution—such as controversies between two or more states, 
and between a state and foreign states, Ke. 

The distinctions between political and judicial powers, 

tween judicial cases in law and equity, and political 
cases—between the binding effect of a judicial decision 
on the parties litigant, and its want of obligatory force on 
others, not parties nor privies, are very necessary to be 
observed. 

The disregard of the usage of speech, antecedent to the 
Constitution, and of the distinctions just mentioned, would 
oe the landmarks of the compact. It would convert 
the supreme court into a political council and board of 
rontrol, to administer the political opinions of its mem- 


igantic, and terrific, too dangerous to the peace of the 
United States, to the reserved powers of the states, and to 
the safety of the union. 

It would carry along with it the power to the supreme 
court to decide upon acquisition of new territories, and 
upon the admission of states into the union, formed out of 
stich purchased territories—the power to decide how far 
infraetions of treaties, and delays of reparation, did abro- 
wate those treaties between the United States and foreign 
nations. 

The whole system of the United States for ascertaining 
and adjusting private land claims in the newly acquired 
territories by commissioners, reserving the final decision 
to the congress, depends upon the distinctions I have 
taken. 

Remove these distinctions, and the powers of the legis- 
lative and exeeutive departments depend on the judgment 
of the supreme court—and the limits of iis own powers 
would depend upon its own will. 

A new mode of drawing to the federal government the 
reserved powers of the states is let in which evades and 
puts to naught the safeguard to the minority of the states, 
provided by the eompact, against amendments. The 
door is open to usurpation and tyranny, by giving the fe- 
deral government the sole and entire control, independent 
of any control of the states. 

By the theory of the constitution, if the congress desire 
to exercise a new power not before delegated, they must 
draw upon the states for a further surrender and delega- 
tion of another portion of their reserved powers. To 
sanction such new delegation of power, three-fourths of 
the several states must consent by ratifying the amend- 
ment proposed. Butin practice, under this new doctrine, 
that whatever power is sanctioned by the supreme court 
of the United States, is constitutional, and the states have 
no power to interpose, a bare majority of both houses of 
congress, with the assent of the president and the supreme 
court, or two-thirds of both houses, with the assent of the 
supreme court, without the assent of the president, may 
alter the constitution at pleasure. Ifthe congress exercise 
any of the powers reserved to the states by passing an act, 
let the supreme court, in a litigation between two citizens, 
in which this law is incidentally drawn in question, sane- 
tion it as constitutional, then, according to this unlimited 
power, conferred on the supreme court by construction, 
the act would be constitutional law, sound constitutional 
doctrine. Protect the authors of the law from a publie 
examination of their conduct, by the terrors of an alien 
and a sedition law; to speak or to write against the authors 
of the law, would be seditious, to oppose the law by force, 
would be treason, rebellion! So say those who contend 
for the unlimited power of the supreme court to decide 
‘all cases arising under the constitution and laws of the 
United States!” Deny the rights of the states to interpose 
to arrest the usurpation, and where is the remedy? 

Happily, a legislature cannot be indicted of sedition; a 
state cannot be indicted of treason, and arraigned at the 
bar of a court. The general revolt of a whole nation 
against usurpation and oppression, cannot justly be called 
rebellion. ‘Truth is comprehended by examining princi- 

les. A whole people resisting oppression, and vindicat- 
ing their own liberty and the constitution, commit no 
crime in so doing. Private men, who swear allegiance 
to the constitution, who swear ‘‘obedience, ad legem,” 
swear no obedience ‘‘extra, vel, contra legem.” The 
oath can detract nothing from the constitution; nothing 
from the public liberty, which the constitution was in- 
tended to protect. It admits the right to protect and pre- 
serve the constitution, and imposes a duty to avenge the 
violation of it. , 

By the constitution, the diversified particular interests 
of the states were intended to be under the regular action 
of the federal governments, secured and reserved from 
federal legislation—tist, by a judicious selection of the 
delegated powers, the exercise of which were most likely 
to promote the general welfare of all the states; and least 
likely to bear oppressively upon any one of them—2nd, 
by regulations and prohibitions upon the exercise of those 
powers so specified and delegated, so as to render their 
action uniform in all the states, and to guard againi a 
preference or favoritism towards any of the states—3dly, 
by guarding against amendments which might delegate 





‘. It would confer on the supreme court powers too 
Sur. To vor. XLIII—Sie. 10. 


additional powers, and divest the states of farther portioas 
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of sovereignty, unless such amendments were proposed 
by two-thirds of the houses of congress, or two-thirds of 
the legislatures of the several states, and afterwards rati- 
fied by three-fourths of the states. 

But by this new doctrine of supremacy of the federal 
court, an irregular action of the federal government is 
substituted in place of amendment. Usurpation of power, 
if sanctioned by the supreme court, is made equal to an 
additional grant by an amendment of the constitution. A 
majority of the states combined in interest, may, if sanc- 
tioned by the supreme court, exercise any powers not de- 
legated, not necessary and proper to execute the powers 
especially delegated, but new substantive powers to the 
government, added by construction, destructive of the 
particular interests and prosperity of a minority of the 
states; powers which two-thirds of both houses, or two- 
thirds of the legislatures of the states would not propose, 
or if proposed, would not be ratified by three-fourths of 
the states, as an ameudment to the constitution. 

A majority of the senate elect a majority of the senators, 
a majority of the members of the house of representatives, 
and a bare majority of the states may be so taken as that 
they may. elect a majority of the electors of president and 
vice president. So that a majority of states combined in 
the assumption of new powers, may exercise such new 
constructive powers to their aggrandizement, and the ad- 
vancement of their particular interest, to the depression 
of the particular interests and prosperity of the minority. 
Such a combination may be perpetuated by the very fact 
that it is a combination of the majority of local and par- 
ticular interests. The aggression cannot be corrected by 
an appeal of the minority for a change of representation 
in the two houses, because of the special interests which 
the majority of the states have in continuing such system 
of benefits to themselves, at the expense of the minority. 
The combination can effectually perpetuate itself by con- 
tinual elections to both houses, and by the election of the 
president and vice president. 

This is a short way of adding new powers by assump- 
tion of congress, with the consent of the supreme court; 
and denying the authority of the states to interpose to ar- 
rest the evil. Itisa new mode of amendment to the con- 
stitution totally variant from the mode prescribed by the 
constitution. It evades and defies the security and effi- 
cient safeguard, provided by the eonstitution, and en- 
courages encroachments which lead to a tyrannical con- 
centration of all the powers of government, both state and 
federal, in the same hands. 

But there may be instances of usurpations of undele- 
, ace power so contrived as to evade the examination and 
decision of the judicial department, even in suits between 
the federal government, and an individual, 

The very protective system, which is the source of the 
unhappy discontents in South Carolina, as well as in other 
states, is a striking example. 

The tariff bill, on its tithe and face, professes to be for 
revenue. But the duties imposed produce revenue ex- 
ceeding the wants of the government for its economical 
comedians. The high imposts are enacted for protec- 
tion of manufactures. But this motive and intent is con- 
cealed, and not avowed in the bill—howsoever strong] 
urged on the floors of congress to induce the high tariff; 
and howsoever this intent may inflate extravagant and 
wasteful capeheeneees for the purpose of fostering and 
continuing the high pressure of taxation upon consumers. 
Now, the judicial tribunals cannot go out of the act to 
look for the motives of the members of congress; they 
cannot examine into the secret springs of action in the le- 
islature. So it is decided in the ease of Fletcher vs. 

Peek, in the supreme court of the United States. As the 
power to tax imports and collect revenue is expressly 
delegated, the question of the undelegated, but usurped 
power of protection of one class of citizens, by giving 
money to them, taken from the pockets of other classes of 
citizens who consume domestic manufactures, can never 
arise upon a bill professing to be for revenue. But will 
the gentlemen who are so ardent for protection of mann- 
factures, be pleased to divide these subjects into two acts: 
the first, for revenue; the second, declaring that over and 
above the amount of duties necessary for revenue, so 
much additional duty shall be imposed for protection? 
Bill number one, for revenue, no citizen will question. 
But bill number two, for protection avowedly, will be 





e ° ee . om oc Vite. 
questioned—the judicial tribunals can, at the instance ,; 


any individual, who pays the duty for revenue, byt 

fuses to pay the duty for protection, come at the questic : 
of delegated or undelegated power. Aye, more, sir the 
people will see how much they are taxed for the ‘wants ¥ 
the treasury; and what for the system of protection ° 
manufacturers. I challenge the supporters of the , ~ 
tective system to such a trial. = 

Government at best is but an evil. But it isa neces 
ry evil. It is founded in an imperious necessity oe 
out of the very nature of man, his imperfection, his, a 
tency to pursue his passions and selfish desires to ng . 
struction of the rights and interests of his fellow-mey I 
men were as perfect as angels, then no government would 
be necessary. But such 1s the nature and impertectiy 
of man, that the exercise of the powers of governine 
tends to inerease, not to allay, his lust for dominion, , 

Few men are willing to lessen their own powers, There 
are illustrious examples to the contrary. They stand eop, 
spicuous and illustrious, because they are exceptions (, 
the general rule: ‘‘Power is continually stealing from 
the many to the few.” No wise and practical statesmay 
who is a lover of rational liberty, none but a politica) 
dreamer of the perfectability of man, or one, who ¢,. 
pecting to bask in the sunshine of power, loves it mor. 
than liberty, would ever construct a government upon any 
other plan than that of providing and securing checks anj 
balances against the encroachments and abuses of power 
The federal constitution was framed and adopted by Wise. 
patriotic, and practical statesmen, lovers of liberty, jp. 
spired witha holy zeal in a revolution, to resist the ee 
croachments of power from the central government upo 
the rights and liberties of the colonies. They did not 
they could not intend to create a central government with 
unlimited powers, nor a goverument without sufficien 
practical checks against the usurpations which might bx 
attempted upon the reserved rights of the states. 

The supreme court of the United States is not such suf. 
ficient check and safeguard against the encroachments of 
the central government upon the state governments. The 
number of judges of the supreme court is not defined by 
the constitution. That number is but seven at present, 
Four is a majority of the court. But the number may be 
inereased at the pleasure of the congress and a president, 
so as to give a majority of a desired political cast. These 
judges hold their offices for life—removable by impeach. 
ment by the house of representatives, and conviction by 
the concurrence of two-thirds of the senators. Their re- 
sponsibility is too remote, and the number too few fors 
high prerogative court, with power to adjust the political 
powers of the federal and state governments, and try the 
federal government when impeached of usurpation and 
encroachment upon the reserved powers belonging to the 
states. If the central government be accused of encroach- 
ment and usurpation, its triers, the supreme court judges, 
are, in their turn, liable to be impeached and tried by the 
central government. The congress,who commit the usu- 
pation are the only persons who can impeach and try theit 
judges. The offending congress are to be tried by their 
judges; and the offending judges are to be impeached and 
tried by the offending congress. There is but little wise 
and practical security in this against the eneroacliments 
of the central government. No plaintiff would feel very 
safe if the defendant had the sole power to appoint the jury 
with the power superadded to accuse that jury of miscon- 
duct, and try the accusation. It seems to me that if those 
wise and practical statesmen and patriots, who framed 
the new federal constitution, had designed the supreme 
court to be the sole prerogative court of high and ultimate 
commission to try the central government for usurpation 
of powers not delegated, and the final and sole safeguard 
for the reserved powers of the states, they would have de 
vised some more certain and direct responsibility of the 
judges to the states, than by referring their impeachment 
to congress, who must be parties, aiders, and abettors in 
the usurpation. The states would not have adopted the 
constitution, if they had been informed that such was 1 
be its interpretation. 

In deliberating upon the extent of the powers intended 
to be conferred by the constitution upon the several de 
partments, and the powers reserved by the states, ¥° 
ought to keep steadily in view— 





ist. The perpetuity of the union; 
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gd. The powers necessary to a fair and energetic ad- 
ministration of the government, as ordained and es- 
tablished; eer 

sd. The safety of a minority of the states against a 
combination of a majority; ; 

4th. The security against usurpation and degeneracy 
into practical tyranny. — 

These are the great interests of every true American, 
to which every patriot ought to look with a watchful, stead- 
ust eye. 
"aa construction of the constitution which tends, in 
practical operation, to weaken the exercise of the powers 
plainly conferred, to lessen the security against the com- 
bination of a majority of the states against the minority, 
or to weaken the guards against usurpation and practical 


solve the bonds of union, and ought therefore to be 


Union, common defence and protection, justice to all, 
rational liberty to all, now and at all times hereafter, were 
the great ends intended by the constitution. All construc- 
tions which tend to subvert these great ends—which tend 
to invite or encourage usurpation in the federal govern- 
ment, or tothe usurpation by one department of powers 
belonging to another department, which tend to invite and 
encourage a combination of a majority of the states to 
pursue their interests at the expense of a minority of the 
states, ought to be rejected as repugnant to the leading 
objects of the constitution. ‘These leading inducements 
were, justice to the whole, the welfare of all. 

Oppression, injustice, invasion of private property by 
the insidious arts of legislation, insecurity against the op- 
pressive hand of power, combinations by a majority of 


produce them, unless the human race shall be degenerat- 
ed into brutal ignorance; non-resistance and passive obe- 
dience to be inculeated as of divine institution, and every 
spark of rational liberty shall be extinguished. 

The genius of our institutions, the intelligence of the 
people of the states, the spirit of free inquiry, guaranteed 
by the federal and state governments, the love of liberty 
which pervades the great body of the people; all conspire 
to assure us that the iron age of ignorance, tyranny and 
ere) obedience, is never to infect this land with its 

aleful gloom, unless preeeded by those awful convulsions 
of party strife and civil war, which desolate social order, 
and bury science, morals, and religion, in the ruins. 

Are there no dangers to liberty to be apprehended from 
referring all the political powers of the federal govern- 
ment, and all the reserved powers of the states, to the 
guardianship of a few judges, appointed for life, not re- 
movable, except by impeachment for crimes and misde- 
meanors—not impeachable nor removable for error of 
opinion? So far removed from responsibility, (‘‘for im- 
peachment is not now even a searecrow,”) if transform- 
ed into a political court instead of a judicial tribunal, is 
there no cause to apprehend that a majority of the judges 
may administer their theory of what the government 
should be, instead of the theory as actually adopted by the 
states? Are no judicial opinions tinctured and discolored 
with the party feelings and opinions of the day? Is there 
ho cause to apprehend that the judges will follow up the 
maxim taught in the law schools and issued from the 
bench, ‘est boni Judicis ampliari jurisdictionem,” not on- 
ly to the enlargement of their own powers, but to enlarge- 
ment of the powers, and increase of the jurisdiction of the 

ederal government, as the means convenient and proper 
to the end, the amplification of their own jurisdiction? 

If the Judges of the supreme court are to have the final 
and exclusive authority to settle political questions touch- 
'ng encroachments upon the reserved powers of the states, 
and all other political questions arising under the consti- 
ution, then superadded to those qualifications which have 
pres ai been thought essential for a judge, the primary 
litical aoe in selecting him ought to be, in what po- 
litical school has he been brought up; what are his po- 
dean oe on certain great contested political ques- 
enum 0 what political party does he belong? I respect a 

urt of justice—but I abhor a party court. Let us not 


by construction, transform a court of justice into a politi- 
cal council of state. 


a 





sanctuary of justice with the passions of political parties 
contending for political powers. 

If the supreme court is once acknowledged to be the 
ultimate tribunal for settling the boundaries of political 
power between the federal government and the state go- 
vernments, so as to bind the parties to the compact, then 
it will inevitably follow, that the court will be the subject 
of political party strife. Reform in the court, by infusing 
a new spirit by other or additional judges, will become 
the subject of political party strife, as much as reform inthe 
executive administration. ‘The majority of congress and 
the executive might, at any time, add to the bench of the 
supreme court a sufficient number of judges to carry an 
important question of political power. The British minis- 
try advised the king to create a sufficient number of new 
peers to carry the reform bill. The power of a majority 
of congress, with the aid of the president, to create new 
judges, for a special occasion, is as effectual as the power 
of the king to create new peers. 

The principles of civil justice to be administered by 
the judicial tribunals, are fixed, immutable, and eternal; 
they are so nearly assimilated in all civilized nations, that 
they may be made universal. But the notions of political 
justice, and balances of political power, are mutable and 
variant, differing like the complexions, habits, education, 
and feelings of politicians. 

If the supreme court is to be the sole and exclusive 
judge in the last resort, not only of judicial questions pro- 
perly submitted to it by the forms of the constitution, but 
also of all questions touching the confines of political pow- 
ers delegated, and not delegated by the compact; then not 
only the legislative and executive departments of the go- 
vernment hold their powers at the will of this court, but 
the concurrence of this court, with the other departments 
of the federal government ‘‘in usurped powers, might 
subvert forever, and beyond the possible reach of any 
rightful remedy, the very constitution which all were in- 
stituted to preserve.” If one of the parties is to be the 
sole and exclusive judge of the extent of the powers to 
him delegated, and of the concessions made by the other 
parties, then such party would have an unlimited and su- 
preme authority over the other parties. It is not sufficient 
to discriminate in theory, the several classes of power, 
and distribute them between the legislative, executive 
and judicial departments, neither will it suffice to mark 
with precision, the boundaries between the powers dele- 
gated to the federal government, and those retained by 
the states, and trust to these parchment barriers for de- 
fence against the insatiable appetite and restless gnawin 
of power. Experience teaches that the efficacy of mes 
paper barriers are too feeble to withstand the scorehing 
desires of power, and that some more adequate defence is 
indispensable to secure the more feeble against the more 
powerful members of the government. 

The judicial department does not present the requisite 
security in matters of such transcendent and vital import- 
anee. Vhe judges of the supreme court are too few in 
number. The permanent tenure by which their appoint- 
ments are held, as well as their salaries and the mode of 
their appointment, destroys all sense of dependence on 
the states, and lifts them above the common burthens of 
the people, and from the very nature of their callings, 
they see human nature in the worst light. 

These are but too apt to infuse into their minds high 
toned notions of a forcible consolidated government, as 
necessary to ‘‘save the people from their worst enemy— 
themselves.”” Judges in a long course of official duties, 
are familiarized to the sight of frauds, chicaneries, mis- 
demeanors, and crimes; accustomed to exercise the force 
of the laws upon knavish wealth, naked poverty and squalid 
vice, they are but too apt to confound the distinction be- 
tween the judicial powers necessary to administer the 
laws, and political powers necessary to prescribe the laws; 
between the powers necessary to be granted to seeure and 
protect against a violation of the laws by the vicious, and 
the powers necessary to be reserved to the good, for pro- 
tection and a against a violation and abuse of the 
political powers of the government. 

In England, from the time that Alfred hung the forty 
judges for en and corrupt practices, to the trial and 
conviction of Algernon Sydney for high treason, in writ- 





Justice into the emblem of power. Let us not defile the 


Let us not transform the emblem of | ing that celebrated treatise on government, (which since 


his execution has been published), against the divine right 
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of kings, and the doctrines of non-resistance and passive 
obedience, and from that time to this the history of judi- 
cial power, as exercised, teaches this solemn truth— 
judges are but men, fallible men. 

The history of judicial power in our own country and in 
our days, is not less impressive. 

But | forbear. 

I respect an independent upright judge. There is a 
generous confidence yielded by the moral sense of the 
community to such an officer. He is looked upon as the 
guardian of civil rights, the protector of life, liberty and 
property. But the judge who exhibits himself as the 
zealot of a political party, freezes the generous confidence 
of the people and turns it into fear and trembling. 

It is well remarked in the 51st number of the letters of 
Publius, in relation to the judicial department, that “the 

rmanent tenure by which the appointments are held in 
that department, must soon destroy all sense of depend- 
ence on the authority conferring them.” 

i defend the framers of the constitution from any inten- 
tion of eonferring on the supreme court such transcendent 
powers. I will not slander the characters of the dead, 
nor of the survivors, by supposing that these zealous pa- 
triots and enthusiastic defenders of the rights of the colo- 
nies against the central power of Great Britain, could 
have been traitors to their principles. It is impossible, to 
my belief, that the statesmen who were members of the 
respective state conventions, could have intended to 
adopt a government so destitute of all reasonable defence 
against the insidious encroachments of power and the un- 
compromising purposes of self-interest, as this would be 
if the supreme court was the sole expositor of the consti- 
tution in the last resort, and in ‘‘all cases arising under 
the constitution and laws of the United States.” 

If the general government is to be the exclusive judge 
of the extent of the powers delegated to it, the discretion 
of those who administer the government, and not the con- 
stitution, would be the measure of their powers. And if 
one department of that government, the judiciary, is to be 
the sole and final expositor, then its discretion, and not 
the constitution, would be the measures of their powers. 
Such a construction invites those who exercise power to 
yim omg more than they havea right to, by declaring they 
are the sole, final and exclusive judges of the measure of 
their own powers. 

Far different was the language of those who made the 
constitution; of those who recommended it for adoption, 
and of those who were deliberating on its adoption. It 
was declared, so recommended, and so adopted, to be a 
government of limited powers; few and defined; that the 
powers of the state governments were numerous and in- 
definite—~and that the state governmeits were ‘‘constituent 
and essential parts of the federal government”—that the 
state governments would be the sentinels, and the autho- 
ritative bulwarks against encroachments of the federal 

vernment.—Federalist, No. 45, p. 292. 

In the 46th No. of the letters of Publius, p. 290, it is 
Acclared that ‘‘the state governments may be regarded as 
constituent and essential parts of the federal government.” 
“Each of the principal branches of the federal govern- 
ment will owe its existence more or less to the favor of 
the state governments, and must consequently feel a de- 
pendence, which is more likely to beget a disposition too 
obsequious than too overbearing towards them.” 

Again, in the same number—‘*The powers delegated 
by the proposed eonstitution to the federal government, 
are few and defined. Those which are to remain in the 
state government are numerous and indefinite. The 
former will be exercised principally on external objects, 





——___ 
tion, in short, would result from an apprehension of the 
federal, as was produced by the dread of a foreign, yoke. 
and unless the projected innovations should be voluntarily 
renounced, the same appeal to a trial of farce wonld he 
made in the one case, as would be made in the othe, 
But what degree of madness could ever drive the fede) 
government to such an extremity?” 

Again, page 299, ‘“The only refuge left for those who 
prophesy the downfall of the state governments, is the yj. 
sionary supposition that the federa abe toa 5 may pre. 
viously accumulate a military force for the objects of am. 
bition. ‘That the people and the states should, for a suff. 
cient period of time, elect an uninterrupted suecession of 
men, ready to betray doth; that the ae and peo. 
ple of the states should silently and patiently behold the 
gathering storm—and continue to supply the materials, 
until it should be prepared to burst on their own heads 
must appear to every one more like the incoherent dreams 
of a delirious jealousy, or the misjudged exaggerations of 
a counterfeit zeal, than like the sober apprehensions of 
genuine patriotism. Extravagant as the supposition is, 
let it however be made. Let a regular army, fully equal 
to the resources of the country, be formed, and let it be 
entirely at the devotion of the federal government—stil] 
it would not be going too far to say, that the state govern. 
ments with the people on their side, would be able to re. 
pel the danger.” 

Again, in same number: ‘‘Notwithstanding the military 
establishments in the several kingdoms of Europe which 
are carried as far as the public resources will bear, the 
governments are afraid to trust the people with arms, 
And it is not certain that with this aid alone, they would 
not be able to shake off their yokes. But were the people 
to possess the additional veaghes ee of local governments, 
chosen by themselves, who could collect the national will, 
and direct the national force, and of officers appointed out 
of the militia, by these governments, and attached both 
to them and to the militia, it may be affirmed, with the 
rreatest assurance, that the throne of every tyranny in 
Europe would be speedily overturned in spite of the le- 
gions which surround it.” 

Again, in No. 48: ‘It will not be denied that power is 
of an encroaching nature, and that it ought to be effectual- 
ly restrained from passing the limits assigned toit. Af- 
ter discriminating Revetiee in theory the several classes of 
power, as they may in their nature be legislative, execu- 
tive, or judiciary: the next, and most difficult task, is to 
provide some practical security for each against the in- 
vasion of the others.” ‘*Will it be sufficient to mark 
with precision the boundaries of these departments in the 
constitution of the government, and to trust to thes 
parchment bargains against the encroaching spirit of 
power?” ‘Experience assures us that the efficacy of the 
provision has been greatly overrated, and that some more 
adequate defence is indispensably necessary for the more 
feeble against the more powerful members of the govern- 
ment.” 

The residue of this number, and No. 49 and 50, are 
devoted to prove, by very many examples, ‘‘that a mere 
demarcation on parchment of the constitutional limits of 
the several departments, is not a sufficient safeguard 
against those encroachments which lead to a tyrannical 
concentration of all the powers of government in the 
same hands. 

In the number 49, it is said: ‘*We have found in the 
last paper, that mere declarations in the written constitu- 
tion are not sufficient to restrain the several departments 
within their legal limits. 

Again, in number 51: ‘*To what expedient then shall 


a8 war, peace, negotiation and foreign commerce; with} we finally resort for maintaining the necessary partition 


which last, the power of taxation will, for the most part, 
be connected. The powers reserved to the several states 
will extend to all the objects which, in the ordinary course 
of affairs, concern the lives, liberties and properties of 
the people, and the internal order, improvement and 
prosperity of the state.” 

Again, in No. 46—‘‘But ambitious encroachments of 
the federal government on the authority of the state go- 
yernments, would not excite the opposition of a single 
state, or a few states only. ‘They would be signals of ge- 
neral alarm. Every government would espouse the com- 
mon eause. A correspondence would be opened. Plans 
of resistance would be concerted.” ‘*Vhe same eo mbina- 
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of power among the several departments as laid down In 
the constitution? The only answer that can be given 5, 
that if all these exterior provisions are found to be 1 
adequate, the defect must be supplied, by so contriving 
the interior structure of the government, as that its severa 
constituent parts may, by their mutual relation, be the 
means of keeping each other in their proper places.” 
The first safeguard suggested is that each department 
should have a will of its own, and the memhers of each 
should have as little agency as possible in appointing the 
others. In the execution of this principle rigorously, 
“all appointments for the supreme, executive, _ ong 
and judiciary magistracies, should be drawn from the 
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same fountain of authority, the people, through channels 
having no communication with each other. _ Difficulties 
are then suggested which render some deviations from 
the rigorous execution of that principle proper. In the 
constitution of the judiciary department, in particular, it 
might be inexpedient to insist rigorously on the principle, 
election by the people), first because peculiar qualifica- 
tions being essential in the members, the primary con- 
sideration ought to be to select that mode of choice which 
pest secures these qualifications; secondly, because the 
rmanent tenure by which the appointments are held in 
that department, must soon destroy all sense of depend- 
ence on the authority conferring them. 

Another great security against a radual concentration 
of the several powers in the same department, ‘‘consists 
in giving to those _who administer each department, the 
necessary constitutional means and personal motives to re- 
sist encroachments from the others.” ‘In framing a 
government which is to be administered by men over men, 
the t difficulty lies in this; you must first enable the 

yernment to control the governed; and, in the next 
place, oblige it to control itself. A dependence on the 

ople is, no doubt, the primary control on the govern- 
ment; but experience has taught mankind the necessity of 
guxiliary precaution.” 

After reasoning upon the subject of these auxiliary pre- 
eautions generally, the celebrated author of this number 
of Publius, exhibits some as peculiarly applicable to the 
federal government, p. 326, ‘‘there are,”’ says he, ‘‘more- 
over, two considerations particularly applicable to the 
federal system in a very interesting point of view. 

“First, in a single republic, all the power surrendered 
by the people, is submitted to the administration of a sin- 

le government; and the usurpations are guarded against, 

y a division of the government into separate and distinet 
departments. In the compound republic of America, the 
power surrendered by the people is first divided between 
distinct governments, and then the portion allotted to 
each divided among distinct and separate departments. 
Hence, a double security arises to the rights of the people. 
The different governments will control each other, at the 
same time that each will be controlled by itself. 

‘Secondly. It is of great importance in a republic not 
only to guard society against the oppression of its rulers, 
but to guard one part of society against the injustice of 
the other part. Different interests necessarily exist in 
different classes of citizens. Ifa majority be united by 
common interest, the rights of the minority will be in- 
secure. There are but two methods of providing against 
this evil; the one by creating a will in the community in- 
dependent of the majority; the other by comprehending 
in the society so many separate descriptions diem as 
will render an unjust combination of a majority of the 
whole very improbable if not impracticable.” 

The 52d number concludes by adverting again to this 
security, arising from the control of the state govern- 
ments. ‘*The conclusion resulting from these examples 
will be a little strengthened by these three circumstances. 
The first is, that the federal legislature will possess a 
part only of that supreme legislative authority, which is 
vested completely in the British parliament, and which, 
with a few exceptions, was exercised by the colonial as- 
semblies and Irish legislature. In the second place, it 
has, on another occasion, been shown, that the federal le- 

islature will not only be restrained by its dependence on 
the people, as other legislative bodies are, but that it will 

€, moreover, watched and controlled by the several col- 
eral legislatures, which other legislative bodies are not.” 

The letters of Publius, thus explaining the principles 
of the constitution, and the checks and balances, were 
published to the people of the United States, and had 
very great influence in recommending the proposed con- 
stitution, In the state conventions assembled to consider 
the proposed constitution, the same explanations were re- 
peated again and again, as well by distinguished members 
of the federal convention, which framed and proposed 
the new constitution, as by the other advocates for its 
adoption. The apprehensions that the new constitution 
was, or could be made, a government of unlimited pow- 
ers, that the right and powers of the state government 
could be absorbed by eonstruction, that all powers, fo- 
reign and domestic, could be melted in the crucible of fe- 
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pleasure by the federal government, as its administrators 
might think fit and convenient for the general welfare, 
were pronounced idle and visionary. ‘Chose who enter- 
tained such fears were called political dreamers, arguing 
against the plain sense and meaning of the instrument. 
It was over and over again explained as a government of 
defined powers, with safe and sufficient checks and ba- 
lances to guard against the exercise of powers not dele- 
gated by the states: as a government deriving its powers 
by special delegation, leaving to the state governments all 
their rights, powers, and privileges, not delegated, nor 
prohibited. be that sense it was adopted by the states. 
But to render assurance doubly sure, they proposed and 
adopted the tenth amendment declaring, 

‘“The powers not delegated to the United States by the 
constitution, nor prohibited by itto the states, are reserv- 
ed to the states, respectively, or to the people.” 

When the federal constitution was framed and propos- 
ed for adoption, the encroaching nature of power had 
been severely felt and not forgotten: the necessity to for- 
tify against its usurpations was well understood, and the 
principles of republican government were adored with a 
frank and generous spirit. In those early seasons of virtue 
and devotion to liberty, the letters of Publius appeared, 
abounding with sound political maxims and elementary 
principles of republican government, drawn from the 
deepest fountains of knowledge, the history of past times, 
observations on the present, and the reflection of the 
wise, the good, the philanthropic, and the patriotic. 
These principles axe clearly stated and forcibly illus- 
trated in the letters of Publius, that the state governments 
are constituent and essential parts of the federal govern- 
ment; that the powers of the proposed federal government 
are few and defined; that those which remain to the state 
governments are numerous and indefinite; that the change 
proposed by the new constitution consists much less in the 
addition of new powers to the union, than in the invigo- 
ration of the old, except only as to the regulation of com- 
merce; that power is of an encroaching nature; that it 
ought to be effectually restrained from passing the limits 
assigned to it; that one security is, by written constitu- 
tions; a second by distribution of powers into legislative, 
executive and judicial; a third, that these powers be en- 
trusted to different hands; that mere demarcations of pow- 
ers and written declarations in a constitution are not suf- 
ficient to restrain the legislative, executive and judicial 
departments, within their assigned limits, nor to prevent 
their encroachments, the one upon the other, nor to pre- 
vent the tyrannical concentration of all the powers of go- 
vernment in the same hands; that to oblige the govern- 
ment to control itself and keep within its assigned limits, 
some additional auxiliaries over and above paper barriexs, 
and dependence on the people, are necessary; that these 
additional auxiliaries consist in providing that each de- 
partment may have a will of its own, and, that each be in- 
vested with the constitutional means and personal motiyes 
to resist encroachments of the other departments. 

The federal government is then represented as contain- 
ing all the securities of a single republic, by the divisions 
of the several classes of executive, judicial, and legisla- 
tive powers, among the several distinct departments; but, 
also, that by the division of powers between the state go- 
vernments and the federal government, each department 
will watch the others—each government will have a ten- 
dency to control itself, and the different governments will 
control each other; that this federal government will be 
doubly watched and controlled by the people and by the 
state governments. 

The letters of Publius do most explicitly explain that 
the state governments were safeguards against the en- 
croachments of the federal government; not only as being 
constituent parts, but by reason of having a will of their 
own, capable of watching, capable of directing their force, 
and having the control of the militia. 

In the debates in the New York convention on the 
adoption of the federal constitution, Mr. Hamilton urged 
the same security against federal encroachment. He said: 
[Elliot’s Debates—vol. 1.—227. } 

‘“The people have an obvious and powerful proteetion 
in their state governments. Should any thing dangerous 
be attempted, these bodies of perpetual observation will 





deral power, and consolidated in one mass, to be used at 
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be capable of slap, and conducting plans of regular 
opposition. Can we believe the people’s love of liberty 
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will not, under the incitement of their legislative bodies, 
be roused into resistance, and the maduess of tyrauny be 
extinguished ata blow? 

The resolutions of Kentucky and Virginia of 1798, and 
of Virginia at the session of the legislature of 1799, con- 
cur in ascribing to the state governments the rightful pow- 
er to interpose to arrest dangerous usurpations by the 
federal government. 

Here it is convenient to remark that the report and re- 
solutions of the legislature of Virginia, of January, 1810, 
do not, in the least, conflict with the resolutions of Vir- 
ginia, of 1798 and 1799; and Kentucky, of 1798. ‘Those 
of 1810 relate to a proposition from Pennsylvania to pro- 
vide by amendments to the constitution, for cases of con- 
flicting decisions between the state courts and the federal 
courts. ‘Those of 1798 and 1799, relate to deliberate and 
palpable usurpations by the federal government, of dan- 
gerous powers, other than those delegated. 

The inaugural address of Mr. Jefferson recommends 
‘the support of the state governments in all their rights, 
as the most competentadministrators of our domestic con- 
cerns, and the bulwarks against anti-republican tenden- 
eies.”” The letters of Publius, before the state conven- 
tions convened,—the explanation in the conventions by 
the advocates of the proposed constitution; the resolutions 
of Virginia and Kentucky, of 1798 and 1799, and the in- 
ongurel address of Mr. Jefferson, all coneur in asserting 
the rights of the state governments to arrest and prevent 
the dangerous usurpations of the federal government. 


Without these conservative principles, ‘‘these bodies of 


perpetual observation,” the federal government would 
soon become the sole arbiter of its powers: with a faculty 
within itself to increase its powers and multiply its au- 
thorities without limit, to riot in irresponsibility and daz- 
zle by its splendor, to attract to itself all the powers of 
the state governments, and in its omnipotency to grind 
the states into dust. Such a government overwhelmed 
by the multiplicity of its concerns, could not enter into 
the details of legislation. Large discretionary powers 
would be conferred on the executive: in place of law, 
executive discretion must govern; security for life, liber- 
ty and property will vanish—the voice of the people will 
be stifled, until the evils shall accumulate beyond endu- 
yrance; and then there would be no relief but in convul- 
sion, no remedy but in revolution. Such must be the in- 
evitable result of consolidating state and federal powers 
into one government, extended over such a wide spread 
surface, so various, in clifnate, productions, pursuits, ha- 
bits and interests. One central government with general 
and undefined powers of legislation, cannot diffuse the 
blessings of good order, security, responsibility and ra- 
tional liberty, throughout such a vast territory. The state 
governments are necessary parties and towers of defence. 

But we are providing by this bill to compel a state into 
submission—to exhibit the spectacle of a government at 
war with itself. This power of compelling a state, was 

wroposed in the convention and rejected. On the 15th 
une, 1787, Mr. Patterson of New Jersey, submitted to 
the convention various resolutions: the eighth was, that 
the acts of the United States, and treaties, ke. “to be the 
supreme law,” &e. 

“And if any state, or any body of raen in any state, shall 
oppose or prevent the carrying into execution such acts 
or treaties, the federal executive shall be authorised to 
call forth the powers of the confederated states, or so 
much thereof as may be necessary, to enforce and com- 
pel an obedience to such acts, or an observance of such 
treaties.” 

On the 19th June, this proposition, (with the others 
submitted by Mr. Patterson, ) was voted upon in commit- 
tee of the whole, and negatived—seven states voting 
against it, and only three for it. (See Elliot’s Debates, 
vol. 4, p. 72 and 75.) 

Mr. Bibd resumed and said, I ask the question Mr. 
President, if we are to make warupon a sister state? Are 
we to clothe the president with the power to make war 
upon a state of this union? If so, for what cause shall an 
appeal to arms be made? It is deemed to be important, 
even in regard to international wars, to consider well the 
eost and the result of the conflict, before we engage in it; 
with how much more caution and deliberation should we 
engage in a civil war—in a war with a member of the con- 
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federacy. We ought first to be well assured that wap 
presents the only mode of settling the question. 

‘Lhe high ground which we have taken against foreign 
nations, to demand nothing but what is our right, will be 
abandoned by the rash step proposed to be taken. $j; 
we should ask, have we justice on our side? Why should 
we go to war with South Carolina? She has passed a cer. 
tain ordinance and certain legislative acts. What are the 
principles asserted in these acts? T'wo or three years 
South Carolina and other states have remonstrated against 
the system of protection, as oppressive to them, and un. 
warranted by the constitution. Is South Carolina right 
or wrong, in demanding a reduction of the tariff? }y. 
spoke not of her ultimatum. But was not a reduction of 
the tariff demanded by justice and expediency? ‘The pres 
sidcnt has, this session, twice recommended the measure 
to us, as one of justice and policy. But, before comply. 
ing with this recommendation to do justice to South Caro. 
lina, congress proceeds to take up another recommenda. 
tion from the executive to enforce the tariff laws, Cap, 
we stand this? said Mr. Bibb. Can we expect that an 
over-ruling Providence will smile upon a cause so begun 
and so prosecuted against a weak sister? We should re. 
collect that the race is not always to the swift, nor the bat. 
tle to the strong. ‘There is a Providence which tempers 
the wind to the shorn lamb. Let us do justice: let us hear 
the complaints of Carolina. Let us come to legislative 
action ou the subject of those complaints, and see if we 
cannot thereby dissipate her discoutents more cffectually 
than we can by the employment of military force. , 

I do not, said Mr. B. wish to be misunderstood. In these 
times of political excitement, whatever is spoken or re- 
ported, may be misrepresented. He wished it to be un- 
derstood, that he did not approve of the doctrines of Ca- 
rolina, in their full extent. But, if we make war upon 
her, to put down her principles, we must be sure that 
those principles are bad and dangerous, 

What are her principles? That she has a right to judge, 
in the last resort, in all questions concerning her rights; 
or to put it in still stronger language—if congress attempts 
to enforce the revenue laws, she will resume her inde- 
pendence and sovereignty. He did not approve of this 
course on the part of South Carolina, under all the cir- 
cumstances. Still, he would like to know when and where 
South Carolina surrendered the right to seeede from the 
union, in case of a dangerous invasion of her rights by the 
federal government. Inthe solemn declaration of principles 
with which some of the states accompanied the adoption 
of the constitution, this right is declared to be inalienable. 
There was too much truth in the axiom contained in many 
state constitutions, that a frequent recourse to first princi- 
ples is necessary to the maintenance of liberty. Here Mr. 
3. read a passage from the Declaration of Independence— 
**We hold these truths to be self-evident:—that all men 
are created equal, that they are endowed by their Creator 
with certain unalienable rights; that among these are life, 
liberty, and the pursuit of happiness.”” Now, if South 
Carolina has mistaken her injury and her remedy, shall 
we make waft upon her, and put down the principles as- 
serted by the Declaration of Independence. The ratifica- 
tion by the several states of the constitution adopted the 
same principles; and they were accepted as forming a part 
of the constitution, Mr. B. here referred to the declara- 
tion accompanying the ratification of the constitution by 
the state of New York—that ‘‘all power was derived from 
the people, and could be resumed by the people whenever 
it became necessary for their happiness.” They go on 
to say, ‘‘under these impressions, and declaring that the 
rights aforesaid cannot be abridged or violated, and that 
the explanations aforesaid are consistent with the said con- 
stitution; and in confidence that the amendments which 
shall have been proposed to the said constitution will re- 
ceive an early and mature consideration, we, the said de- 
legates, in the name and in the behalf of the people of the 
state of New York, do, by these presents, assent to, and 
ratify the said constitution,” &e. 

The reservations of the state of Rhode Island were of 
the same tenor; and he went on to read her declaration. 
He then read the declaration which accompanied the rati- 
fication of the constitution by South Carolina, which con- 
tains an express reservation of the right, on the part of the 
people of that state, to resume all the powers granted by 
them to the federal government, whenever the same 
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—— 
should be prosecuted to their oppression. ‘This ratifica- 
tion was accepted from her, and the government went into 
operation. Mr. #. next adverted to the articles of the old 
confederation. ‘The declared the union should be per- 
etual, and that no alteration should be made in the arti- 
cles, but by consent of congress, and of the legislature of 
each state of the union. Here the compact was declared 
to be perpetual, and yet we undertook to arrest it without 
the consent of any state. The constitution provides that 
when nine states have ratified the constitution, it shall go 
into operation. Why was the fundamental articles of the 
old confederation violated? How could nine states be sup- 
posed to combine, and throw the other four out of the 
union? ‘They claimed the right, under the principles 
adopted in the Declaration of Independence, to alter, re- 
form, and amend their form of government as much and 
as often as such change was necessary, in their opinion, to 
the right ends of government, the interests of the people. 
The people have an unalienable, indefeasible right to 
make a government which shall be adequate to their ends. 
Upon this principle it was that the old compact was de- 
stroyed, and a new one made. 

We are now about to make war upon a state, which 
formed a part of the old confederation, and became a 
party to the new constitution, with an express reservation 
of powers not expressly delegated by her, and with the 
reservation of the right of resuming the powers which 
she had delegated whenever they should be, in her opi- 
nion, abused to her injury. When the constitution con- 
flicts with the principles of our Declaration of Independ- 
ence the last must prevail. Another absurdity we become 
involved in by resisting the rights claimed by South Caro- 
lina. We assent to the doctrine that one generation has 
a right to bind another; and this was one o&t« principles 
which the Declaration of Independence put down. Are 
governments made for the dead or for the living? Who 
is to observe the secret springs and the pracucal opera- 
tion of the aig? gperee but the living? ‘The dead had 
them not. Mr. B. asked if it was possible that the people 
of the states, in adopting this constitution, could have in- 
tended to surrender absolutely and forever the rights 
which they had obtained by a revolution. So well did 
they understand the difficulty of shaking off the powers 
which once enchained us, and so jealous were they of their 
newly acquired freedom, that they took care to say, in the 
constitution, that the powers not delegated by them, were 
reserved to themselves. 

What if South Carolina be mistaken. Shall we make 
war upon her on account of her mistake? Shall we resoit 
at once to measures of force, such as are never used but 
in desperate cases? He admitted that South Carolina had 
acted rashly and with precipitancy, and had gone to ex- 
tremities before the chance of conciliation had gone by. 
Now we declare war upon her for the precipitaney with 
which she has adopted measures for her relief from 
the oppressive enactments of the federal government. 
Such had not been our course of conduct in regard to fo- 
reign nations, We had negotiated, with forbearance, pa- 
tience, and a confidence in the ultimate justice of other 
nations. Mr. B. took a view of the difficulties which we 
have had at different times, with Great Britain and France, 
in illustration of his position. 

If the state of South Carolina had been guilty of a con- 
duet hostile to the general government, he referred the 
Senate to this bill to shew the spirit in which it had been 
answered. It had been said that, whether force is to be 
employed or not, would depend on South Carolina. He 
would observe that if any single act of war had been com- 
mitted by South Carolina, it had as yet been only commit- 
ted on paper. Her ordinances and laws were still on her 
statute book, but no act had been done by which the offi- 
cers of the two governments could be brought into colli- 
sion. No gun had been fired, no act had been done, every 
thing as yet was confined to threats of what would be done. 
The senate had been told, that whether force would be 
used or not, must depend on South Carolina, and on what 
she may do. It depends on her whether she will repeal 

er ordinances and her laws, and then there will be no 
resort to force. This did not satisfy him, because it left 
the destinies of the state at the dis¢retion of misguided 
men who divided public opinion in South Carolina, and 
among whom, if the newspaper statements were to be re- 
led On, a great deal of exasperation existed. He asked 
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if it was right, by adopting views, in reference to what 


might happen, to excite the animosity of the two contend- 
ing parties, and thus precipitate them into civil war? 
Would it be discreet in him to put a magazine under his 


house, to which, although he himself might not apply a 


torch, some imprudent servant might, and thus destroy 
his house and mangle his family? Would he stand excul- 
pated in his own opinion, because he had not, hy his own 
hands, applied the torch, but that it had been done by an 
imprudent member of his family? So, he could not stand 
excused, if by placing incidental powers in the hands of 
an individual, even of our ‘petit chief magistrate, he 
should do an act which would plaee our dearest interests 
in danger. These powers were lodged in the hands of 
the legislature and executive together, and no where else, 
and he regarded them as too important to be entrusted to 
any single individual, 

Mr. Bibd then referred to the opinions expressed by 
the president in a former message concerning the remo- 
val of Indians, to which he gave his assent, inasmuch as 
they repelled the idea of applying force to coerce a state 
of the union. 

He might be accused of characterizing this bill too 
harshly. He requested senators to read it. Was not that 
which was to be done by the interposition of military 
force, authorised to be done on the mere issuing of the 
proclamation of the president. Was this to be done im- 
mediately? No, the act was contingent ona state of things 
which was very indefinitely deseribed. Thus there was 
a discretion vested in the president, which to his mind 
was very inconsistent with sound legislation whenever the 
president should feel himself called on to apply the mili- 
tary force, he would have to issue his orders to distant of- 
ficers, who could not be acting on their own responsibili- 
ty. Ile was opposed to this, and should give his voice 
against such legislation, 

It seemed to him that on looking at this law, and compar- 
ing it with one which had been stamped with public odium 
and desecration, it appeared to be very similar in its pro- 
visions. He alluded to the sedition law, which had been 
put down by the people in the majesty of their power. 
This bill was too much like the one he had designated in 
many of its features. 

He had another objection to this bill. He had a dislike 
to prison ships. He had heard too much of the Jersey 
prison ship, and he wanted no South Carolina prison ship. 
Yet there was a section in this bill which gave authority 
to the marshal to confine prisoners in houses, dwellings 
or other places. Other places! Why was he not autho- 
rised to use the fort, or some place which was more dis- 
tinctly specified? Efe presumed that prisoners would be 
taken on board these ships, and probably they would be 
tried there; for he did not kiiow to what jurisdiction it 
was proposed to transfer them. He desired to enter his 
protest against these prison ships; and he entreated the 
judiciary committee not to stamp the bill with so odious 
a character. 

The bill was also objectionable, in his view, because it 
looked too like the riot act, named by many in Great Bri- 
tain the ‘‘black act.” There was nothing defining the 
number of persons necessary to constitute a riot. It was 
not stated whether the persons assembled must be armed, 
for the bill used the phraseology, ‘‘armed or in any other 
manner.”? He here read an extract from Blackstone, p. 
142, deseribing the riot act. If the present bill was not 
an act of war, he could not but regard it as a riotous, (he 
begged pardon) he meant a riot act, operating, like the 
British aet, to quell a riot, without defining, as that act 
did, what was a riot. It was left to the discretion of the 
president to define it before any thing was done, but when- 
ever there was an intention to resist the laws. 

It appeared to him that congress had not the constitu- 
tional power to pass this bill, and if they had, that it 
would be by no means expedient to pass it, and thus to 
assert their power by inflicting war against a state, and by 
placing a magazine where an unguarded torch from an un- 
guarded hand might set the whole inablaze. If congress 
had the power, he would not consent to make war ona 
sister state for a mistake. He would first take the beam 
out of his own eye, that he might sce to take the mote out 
of that of South Carolina. 

Instead of passing this bill, he wished the senate to act 





in that spirit of amity and conciliation, and compromise 
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which gave rise to the federal constitution. The consti- 
tution was made in that spirit. In that spirit it was con- 
ceived and brought forth. And that was the vital spark 
which animated it. It was the life blood of the constitu- 
tion itself, and if they consented to spill that, they would 
spill it for all political purposes, as fatally as when the 
stab of the dagger lets out the heart’s blood of man, caus- 
ing the most excruciating agony, and death. He would 
throw aside all constitutional grounds, and go on the score 
of poliey into the discussion of the tariff bill, which was 
the great cause of complaint in South Carolina. No poli- 
cy could be sound which was not bottomed on the princi- 
ples of justice. He could not conceive how that could be 
sound which was bottomed on injustice and oppression. 
On such bases the union itself could not last. 

It stood on record, that one of the Roman provinces re- 
belled against the government, again and again. ‘The 
leaders were subdued, and many of the senators of this 
party, and many of the people were taken or killed. The 
conquered province sent ambassadors to Rome, and when 
these ambassadors appeared, the consul asked of them 
—what punishment did they deserve? The answer of the 
ambassador was—such punishment as he deserves who 
contends for liberty. It was demanded of them by the 
senate, whether, if terms of peace were granted them, 
they would abide faithfully by them? They replied em- 

hatically, that if the terms were good and just, they 
would faithfully abide by them, and the peace should be 

erpetual; but if they were unjust, the peace could bare- 
y last until they could return to their homes to tell the 
people what they were. The Roman senate were pleased 
with the spirit which was thus exhibited, declared that 
they who thus contended for freedom, were worthy to be 
Roman citizens, and gave them all which they demanded. 

He wished, then, an American senate to imitate their 
noble example. It was a cause worthy of imitation. He 
invoked the senate to sift the complaints of South Caroli- 
na, for they alone were worthy to be American citizens 
who contended zealously for the principles of civil li- 
berty, and are not fit subjects to be denounced and ac- 
cursed. 

He entreated the senate to go seriously into an exami- 
nation of the matter, and to treat this state as she ought to 
be treated; to give ear to her complaints, to consult her 
wishes, and to reason with her; and thus to act as every 
generous man would act in the consciousness of his own 
superior strength, and under the obligation of justice. It 
became them to act cautiously, prudently, and with the 
forbearance of a natural parent. He would not that this 
government should raise its sacrilegious hand against one 
of the mothers of our confederacy, and thus stamp infamy 
on our history; but he would inculcate on the senate to 
follow the divine precept of the Saviour of mankind, who 
had commanded to forgive others their trespasses, as we 
hope that ours shall be forgiven. ‘They were all to re- 
member that they were amenable to that fountain of jus- 
tice and truth, from which this benignant command ema- 
nated; and on that great and solemn day when nations and 
men shall together be summoned to judgment, they could 
ask to be forgiven, as they had forgiven others. He hoped 
that the great Ruler of the universe would so dispose the 
senate, that the offending sister might be forgiven, and 
that thus the harmony and security of the union might be 
perpetuated. 

Mr. Bibb having closed, a motion was made by Mr. 
Smith to postpone the further consideration of the bill, 
and to make it the special order for to-morrow; but on 
the suggestion of Mr. Grundy, that unless the progress 
of the bill should be expedited, there was no prospect of 
getting it through; 

Mr. Smith withdrew his motion. 

Mr. Frelinghuysen then obtained the floor, and com- 
menced in reply toMr. Bibd. 

Mr. Frelinghuysen said, that this bill presented to 
the senate a most interesting and momentous ques- 
tion. The chief magistrate of the United States has, 
by a special message, applied for legislative aid to 
enable him faithfully to execute the laws. He has 
in that message distinctly represented to congress 
the state of things in the country which has rendered 
it impracticable, without the aid of some means be- 
yond those which are within the reach of the execu- 





es 


tive arm alone, to execute the laws. Heh 

fore, as his duty requires him to do, eta to oe 
gress to strengthen the executive arm, enable him a 
meet the present exigency, and to put down the resist- 
ance against the United States, which is meditated } 

one of the states of this union. With a view tothe better 
understanding of the situation in which the execy 

tive finds himself, 1 will read (said Mr. Frelinghy ‘ 
sen) a sentence from his message, which wil] a 
found in the 4th paragraph on the 17th page, which 
follows a description in detail, of the circumstances 
and acts adverted to— 

‘“‘Under these circumstances, and the provisions of 
the acts of South Carolina, the execution of the laws 
is rendered impracticabie, even through the ordinary 
judicial tribunals of the United States.” 

That the subject might be presented to the senate 
with all the solemnity due to its importance, Mr. F 
then referred to the 3d section of the 2nd article of 
the constitution, which defines, in the followin 
words, the duties of the president: ‘He shall take 
care that the laws be faithfully executed.” That js 
his duty. The duty of congress is pointed out with 
equal distinctness in the eighth section. They are 
‘to provide for calling forth the militia to execute 
the laws of the union, suppress insurrections,” &c, 
This is their duty. 

This brief allusion to the constitution, and to the 
message of the president, he considered as sufficient 
to sustain him in the view that a solemn crisis in the 
history of the country had arrived, when congress 
had been informed by the chief executive officer that 
resistance to the laws had assumed an attitude so 
formidable as to prevent him from carrying them in- 
to execution, and compelled him to call on the legis. 
lative branches to fulfil the obligations imposed upon 
them by their stations and enable him to preserve the 
peace and integrity of the union. 


He had but a single answer to the charges which 
had been made against the friends of the bill, of an 
intention to go to war against South Carolina, and to 
urge the country to the brink ofdisunion. All I shall 
say in reply to these charges, said Mr. F. is that we 
are legislating to enable the chief magistrate to exe- 
cute the laws according to the obligations of his oath. 
We make no war against South Carolina: we pro- 
voke no collision: we do nothing further than is re- 
quired, to acquit ourselves of the duty we owe to 
ourselves, to our country, and our Maker. If the 
senate will examine this bill with care, they will find 
that throughout the whole of its provisions this one 
object is steadily kept in view—to enable the presi- 
dent to execute the laws. And Iam yet to Jearn, 
continued Mr. F. that unauthorised and tumultuous 
assemblages of individuals, whether acting of them- 
selves, or under the authbdrity of a state, whose ob- 
ject is hostile to the constitution of the United States, 
and to thé chief magistrate, and to the laws, are not 
to be put down, without incurring the charge of mak- 
ing war against astate. If war shal] follow the mea- 
sures thus adopted, we shall be free from the guilt of 
it: if the stain of war is-to rest on the skirts of any 
portion of the country, ours shall remained unstained. 

But it has been argued that as this state of things 
results from the measures adopted by a state of the 
union. any legislation against it is a violation of state 
authority and of its reserved rights. I must goa little 
further back than the gentlemen who have maintain- 
ed that this union is a mere federal compactin which 
each member of the compact isto judge of the extent 
of obedience due to the laws of the general govern- 
ment, and in which each possesses a right to judge 
for itself; that it has no common judge, being made 
between states acting in their sovereizn capacity. 
All this doctrine I do, in heartand mind, wholly and 
in part, now and forever deny. I am convinced, and 
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such would be the verdict of thirteen millions of 
American citizens, that such a compact as is here 
described, never entered the minds of those who 
made the constitution. The very evils of such a 
compact they desired to guard against. It was against 
the confusion and difficulties arising from this con- 
dition of thirteen distinct sovereignties, that they 
sought a refuge in the constitution which they framed. 
This argument which is now advanced has a tenden 
cy to break up the constitution, and to throw back 
the American people into a condition worse than 
that in which they stood under the old confederation. 

He had another general remark to make. WLether 
ihe constitution be the result of a federal compact, 
or the result of the actual and declared will of the 
people, in their primary assemblies, was in his opi- 
nion, @ point perfectly immaterial, for, whether in- 
tended to be so or not, it was ratified by the people 
with all the formalities necessary to make it efficient 
in its object to give peace and security to the whole 
American people. 

The great object of the convention is manifest on 
the face of the charter. They designed the estab- 
lishment of an effective, permanent and general go- 
vernment, that should operate directly upon the citi- 
zens of the United States. 

My friend from Kentucky (continued Mr. F.) by 
referring to the old confederation, has disclosed all 
its defects. Under that system, every state was puff- 
ed up with the notion of its sovereignty; and that 
word sovereign had been so magnified and mystified, 
that the government found it impossible to get along. 
Each state made a stand upon its sovereignty. The 
general government wanted revenue, an@ made its 
requisitions on the several states for their quota. 


Some of the states could not, or did not pay—and | 


hence the difficulties which impeded the progress of 
the government. It was this state pride, this restless 
aspiring of state ambition, which prevented the suc- 
cess Of the confederation. It is, said Mr. F. that 
pernicious spirit which I fear at this moment exciting 
and inflaming the collisions, that distract the coun- 
try. We ought to be instructed and admonished by 
the results of the interference of this state pride in 
that earlier period of our history. It was found ne- 
cessary to amend the constitution, and strengthen the 
federal government, to enable it to resist the danger- 
ous collisions of these state sovereignties. Delegates 
were chosen to form a new constitution. Did they 
meet in the character of sovereign states? Had they 
their commissions from the sovereign States authoris- 
ing them to represent the states? No, sir; these de- 
legates came fresh from the people; they did what 
they came to do in the name and by the authority of 
the people; and when they had completed their work 
and returned to the people, the very form of words 
locommence the great instrument which they had 
framed, was so selected as to put down forever the 
delusive idea of state interference and state sove- 
teigznty: ‘*We, the peopte of United States, in order 
‘oform a more perfect union,” &c. It was never 
dreamt then that this constitution was hereafter to 
besetup as the handy work of the states as sove- 
reignties. 

The people, were addressed by the framers of the 
Constitution, and the exercise of their primitive ele- 
mentary powers, was invoked. {t was a memorable 
saying of the venerable chief justice Jay, that the 
only sovereigns of the United States were the people 
—and they are sovereigns without subjects, as they have 
hone to govern but themselves. 

After the constitution was framed, what was done? 
low was this instrument ratified? Was it sent for 
ratification to the states, in their sovereign capacity? 

here was too much wisdom in the convention to 
rust to these sovereignties. They had already given 
ue government too much trouble under the old con- 
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federation. The convention passed by the state so- 
vereignties and cast their labors and hopes upon the 
good sense of the people, and they sustained and jus- 
tified the appeal that was made to them. Congress 
received the report from the convention, and trans- 
mitted the amendments to the different legislatures 
and for what purpose? Was it for their ratification 
as states? It was for the purpose of submitting them 
to delegates, who should be chosen from among the 
people. This fact would be found embodied in the 
resolutions of congress of October 28, and by the re- 
solution of September 17th, directed that the consti- 
tution should be submitted to conventions, for the 
purpose of assent and ratification by the people them- 
selves. 

[Mr. Calhoun said he would, by a simple explana- 
tion, save the gentleman from New Jersey some ar- 
gument. The ground which he [Mr. C.] had taken, 
was, that the constitution was the work of the peo- 
ple, as separate and sovereign communities, and not 
as a mass—as a single community. He contended, 
further, that these sovereignties had reserved to 
themselves rights upon which they could take their 
stand to resist any usurpations of the general govern- 
ment. ] 

Mr. Frelinghuysen resumed. Either the senator 
from South Carolina had been very unfortunate in 
the developmentof the abstract propositions which 
he had thrown out in his resolutions, or he (Mr. F.] 
was too obtuse to comprehend their precise import. 
The senator had said that the sovereignty resided in 
the states. 

[Mr. Calhoun In the people of the states. } 

Mr. Frelinghuysen: 1 know it is in the people of the 
states. That admission is all 1 ask. 

[Mr. Grundy rose to ask if gentlemen ought not to 
be permitted to go on, and present their argument in 
their own way, and without interruption? He was 
disposed to let every man tell his story in his own 
way. 

Mr. Calhoun: does the gentleman mean any other 
than a general reflection? 

Mr. Grundy: none. } 

Mr. Frelinghuysen continued. This assertion of 
sovereignty was the pleain bar of the gentleman 
from South Carolina, and if he now surrendered that 
ground, and the only argument presented was, 
whether the government was framed by the peo- 
ple in states, and in separate communities or by 
the people as one community, there was no longer 
any thing left to contend about. 

But my duty, continued Mr. F. is not confined to 
merely noticing the series of political abstractions 
contained in the resolutions of the gentleman from 
South Carolina. He had to reply mainly, as he had 
been replying, to the argument of the gentleman from 
Kentucky. 

[Mr. Calhoun said he thought the gentleman from 
New Jersey was replying to him, or he should not 
have interrupted him |] 

1 was saying, said Mr. F. that this constitution was 
ratified by the people, and not by the states. The 
senator from Kentucky had contended that the rati- 
fication was by the states. It had been said that 
Massachusetts came in as a state, and ratified the 
constitution as a state. Here Mr. F. referred to the 
language of the ratification by Massachusetts and 
the other states. In the very terms of these ratifica- 
tions it is declared from the beginning to the end that 
it was done by the people. It was all done by the 
authority of the people—by the delegates of the peo- 
ple. But we had been told that all this was the work 


of the state sovereignties. To show this, a refer- ~ 


ence had been made to the ratification of New Jer- 
sey; and it had been suggested that it was the work 
of the state, acting in its sovereign capacity. Now, 
there was nothing in the ratification of New Jersey 
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or any of the other states to sanction any such im- 
pression. The reason for submitting the amend- 
ment to the people in the different states was, be- 
cause the people had been originally divided into 
separate colonies. Otherwise, they would have been 
submitted to the whole people at once. But they 
were sent to the people, in their separate communi- 
ties because it was the most convenient and ready 
mode of obtaining the sense of the whole people. 
The amendments were sent to the state of New Jer- 
sey, but they were not submitied for ratification to 
the governor and council and the house of assembly, 
but to the people acting in their primary assemblies. 
What did the convention do? They were chosen for 
the simple purpose of deliberating on the provisions 
of the constitution and ratifying it. They carried 
into effect the resolution of the convention of 1787, 
which ran thus: 

‘Resolved, That the preceding constitution be laid 
before the United States in congress assembled; and 
that it is the opinion of this convention, that it should 
afterwards be submitted to a convention of delegates 
chosen in each state by the people thereof, under the 
recommendation of its legislature, for their assent 
and ratification,” &c. 

In every state where it was ratified, delegates spe- 
cially elected for that purpose, acted in the name, 
aud by the authority of the people. 

And: what was this work, which embodied so much 
wisdom and virtue, as to attract the admiration of 
the whole civilized world? What does it propose to 
accomplish?—‘to form a more perfect union, es- 
tablish justice, ensure domestic tranquillity, pro- 
vide for the common defence, promote the generai 
welfare, and secure the blessings of liberty to our- 
selves and our posterity.” Every noble object which 
had been the aim of any government since the foun- 
dation of the world was embraced in this summary 
—harmony, justice, peace at home, domestic secu- 
rity, the happiness of our fireside, and the safety of 
the whole. Yet, what are all these, said Mr. F. if 
we are to believe the abstractions of the gentleman 
on the other side, which regards this as a mere fe- 
deral compact, not a government, but as such a mere 
sorry thing, that, according to the theory of the gen- 
tleman from South Carolina, there is not a being 
who breathes its atmosphere,and moves upon its soil, 
that owes it any allegiance. Ali allegiance, accord- 
ing to these theories, is due to the states. Itisa 
mere compact, the benefits of which each state may 
enjoy just as long as il pleases, and no longer. Butit 
ought to be remembered by those who take this view, 
that this compact has conferred power on the fede- 
ral government to make war, to raise and support 
armies, to provide and maintain a navy, to declare 
the punishment of treason, &c. Yet we are told that 
no mortal man owes to this government any alle- 
giance Was ever so absurd a proposition advanc- 
ed in seriousness? The federal government may 
hang for treason; yet we are to be told that there is 
not an individual enjoying its protection that owes 
it any allegiance. What is treason? Must we go 
back to our law books to learn the common meaning 
of language? He had always been taught that trea- 
son could not exist without allegiance. 

The provisions of the constitution looked to two 
distinct governments: while in their primary assem- 
blies, the people framed a constitution which should 
give to the congress and the federal executive, power 
over the general interests of the whole, and their 
commercial relations ard foreign intercourse, they 
committed their domestic concerns to the state go- 
vernments. But the federal representation was of a 
kindred character, to that of the states, as may be 
seen by reference to the second section of the Ist 
article of the constitution, which declares that “the 
house of representatives shall be composed of mem- 
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bers chosen every second year by the people of th. 


several states,” &c. Does this appear like a dele. 
gation of power on the part of the state sovereign. 
ties? Reference had been made to the case of jay 
session concerning the Maine boundary question, 
That case was easily comprehended. It was a eo). 
troversy between two sovereign and separate states 
the United States and Great Britain, having no com. 
mon arbiter, but reason or the sword. The arbitra. 
tor had exceeded his powers in the award which he 
made, and the senate had refused to confirm it. jj 
this was easy to be understood. But when it was 
contended that this great work of the people was, 
a mere powerless compact; he must confess that it 
was a proposition beyond his comprehension. Here 
are legislative powers expressly given and defined 
by the constitution: executive powers vested in 
the chief magistrate: and a judiciary department to 
be administered by judges to be appointed in a cer. 
tain mode. Whatelse is requisite to make this, 
powerful government? Each government moves ip 
its Own prescribed sphere, and there is a representa. 
tion of the people in the state legislatures, as well asa 
representation of them in congress. The state of §, 
Carolina makes her elections She elects them both io 
congress and to the state legislature; one set of re. 
presentatives stops at her capital, and the other cop. 
tinues on to this place. What difference is there 
in their obligations and responsibilities? They a 
owe the same amount of duty to the people by whom 
they were elected. The peop!e never intended so 
to act as to prevent the establishment of an efficient 
and an uncivided government. 

Although the gentleman from Kentucky had argued 
that this is merely a federal compact, he admitied 
that we have the power of making laws. The sena- 
tor who had pushed this doctrine farther than he had 
ever before heard it pushed, still grants that we have 
the power to make laws. Now, said Mr. F. I ask 
nothing more. That admission gives all power. 
For, sir, it concedes tous, the highest and greatest 
exercise of supreme authority. The power of mak- 
ing laws, is the peculiar attribute of sovereignty. It 
includes obligation to obey, the right of enforcing re- 
spect by proper sanctions. Sir, the great end of all 
government is comprehended in the law-making 
power—and congress possess it, in full measure. 

The supreme authority of the general government 
may be strongly argued from the jurisdiction, with 
which itinvests its judiciary department. It extends 
“to all cases in Jaw and equity, arising under this 
constitution, the laws of the United States, and the 
treaties made or which shall be made uncer their 
authority ;”’ also ‘to controversies to which the United 
States shall be a party; to controversies between two 
or more states, between a state and citizens of ano- 
ther state, between citizens of different states,” kc. 
‘Controversies between two or more states!” Yet 
gentlemen say that the governmentof the U. States has 
no power over the states. Sir, the constitution intend- 
ed to humble this proud state sovereignty, to prevent 
the states from encroaching upon each other, as weil 
as to prevent any collisions between them and the U. 
States. But we have already had an exposition, 
in the case of a citizen of Georgia who instituted 4 
Suit against a state, and brought it before the su- 
preme court, where it was argued, and the court, il 
an unanswerable argument, decided that a cilized 
could bring suit against a sovereign state. This led 
to an amendment of the constitution on this point. 
Yet the 11th article in the amendments, only limils 
the power of the federal judiciary as regards a su! 
‘against one of the United States by citizens of an 
ther state, or by citizens or subjects of any foreig) 


ry in controversies between two or more states, & 





they were all Jeft undisturbed. 


state.” As to the other powers vested in the judicia 
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the (at this point of his remarks, Mr. Frelinghuysen 
ele. ave way for a motion to adjourn, which was car- 
Ign ied, and the senate adjourned. ] 
lat he. S:~*~<“‘“‘é‘«SATORAA, EB. 2, 1833. 
on, The bill to provide further for the collection of 
Ons he duties on imports, coming up in order— 
tes, Mr. Frelinghuysen resumed his remarks: when the 
om- senate adjourned yesterday, said Mr. F. I was refer- 
ra. ring to the acts of congress organising the judiciary 
i he of the United States, and thereby preserving, in full 
All spirit and energy, the principle thatthe laws and the 
Wag constitution of the United States shall be considered 
A$ @ the supreme law of the land. This provision of 
t It the constitution, and the legislation upon it, constitute 
ere an impregnable fortress, against which speculation 
ned FP aud sophistry will speod their force in vain. There 


in ig no tyro in the schools; there is not an honest, 


tio ie independent yeoman who tills our soil, who cannot 
“er. comprehend the whole argument on this subject. 
Isa Any man, when he learns that the laws of congress 
Sin J ore the supreme law of the land, knows where sove- 
Ma. reignty is placed by the constitution a thousand times 
as better than all the abstract propositions in the world 
'S, could teach him. The people are not to be specu- 
bio I jeted out of their senses—and of this we have had 
r- recent and very satisfactory assurance. The prin- 
On- eiples of the proclamation were greeted with almost 
ere universal approbation throughout the land; no paper, 
all except the Declaration of Independence, had ever 
Om been received by the people with more heartfelt sa- 
$0 tisfaction. Yes, sir; the declaration itself was not 
ent so universally cheered; for, in those by-gone days, 
' there were many discordant voices heard amid the 
ied general rejoicing. But now there is but one voice, 
ted from Georgia to Maine, with one solitary and sad ex- 
be ception. Whocan fail to bless God, that the peo- 
nad ple are thus true to the principles of their fathers, 
ave Me and are thus ready to protectand maintain the work 
ask of their fathers? If nullification receive not its con- 
eR. dempation in our days, | know, said Mr. F. it will re- 
“ | ceive the execration of all posterity. 
a - 


Why was it that, in our constitution, the state ju- 
It diciary was required to regard the authority of the 

laws of congress as supreme? Why was it that in 
all the 25th section of the judiciary act, an appeal from 


ourteen voted in the affirmative, and six in the nega- 
live. Three of the negatives were from the south, and 
three from the north. Two of the southern nega- 


ing the state to the federal courts is granted? This sec- 
tion provides that if the decision of a state court 
ent J should be adverse to the constitution and laws of the 
ith BF United States, that an appeal may be made to the 
ids MB federal courts. The fathers of the constitution knew 
bis J no other way to support the supremacy of the laws of 
the congress than this. They provided that all questions 
el arising under the constitution, should be referred to 
ted and decided by the judicial department of the go- 
wo vernment. They, with that temperate wisdom 
NO» which characterizes all their acts, suffer the disputed 
KC. ' questions to go from court to court. They try the 
ret Judicial conscience of every court, and if the state 
has tribunal decides unconstitutionally , the supreme court 
nde » ofthe United States has power to review their deci- 
nt He sion. No argument which he could urge, would add 
ell to the weight which these wise provisions deserve 
U. in settling this question. They prove the high re- 
m gard which our fathers had for this principle of the 
a constitution, and their extreme anxiety to preserve 
ri and perpetuate it. 
we As a matter of history, it would’ be interesting to 
od look at the circumstances attending the passage of the 
ed F judiciary bill. In what we sometimes call the popu- 
a. BF lar branch of congress—in the house of representa- 
its . lives—it met with such unanimous support, that the 
“a ~ yeas and nays were not called for when the question 
oe was taken. In the senate, where the bill originated, 
in 
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ginia. But he was pursuaded that the opposition of 

Virginia to the bill did not arise from any objection 

to this mode of preserving the constitution and laws, 

Virginia opposed all the provisions of the judiciary 

system, as we organized it, from objections which 

she had to the form, or perhaps other clauses of the 

bill, not to the object of the 25th section. That the 

commonwealth of Virginia did not oppose the princi- 

ple that the supreme court of the United States is 

the arbiter in the last resort, he would show, from a 

precious piece of history, which he took great satis- 

faction in bringing before the senate. To go back 

to the transactions of former times, to contemplate 

those acts of our predecessors, which have illustrat- 

ed their own and our fame, was always pleasing and 

profitable; and it was with great satisfaction that he 

could bring up, on this occasion, the voice of good 

old Virginia in favor of the constitution; and he hoped 

it would put down forever those speculations which 

would ruin the constitution, and defeat the hopes of 
the world. The opinion of Virginia, to which he 

should refer, was given at an interesting time. The 

state of Pennsylvania, one of the proudest states of 
the union—he meant no invidious distinction—she 

was one of the largest, wealthiest, and most powerful 
of the states—the state of Pennsylvania had deter- 

mined, in the Olmstead case, to resist the decision 
of the United States court, and to resist them unto 
blood. The legislature went so far as to pass Jaws 
to call out the militia to resist the federal process. 
The judiciary went on in its quiet, steady way. No- 
tice was given to the marshal and to the president, 
that the state of Pennsylvania would resist the pro- 
cess—but there was no flinching in thatday. The 
marshal was ordered to execute the law and the de- 
eree of the court. An order was given to imprison 
the defendants. Even gallantry was overlooked, 
(for ladies were the defendants), and, in a case 
where the life of. the constitution was at hazard, they 
would not pause even for them, and the issue was 
about to be tried by arms. [Tennsylvania, at this 
point, was patriotic and prudent enough to retire, 
and give up the contest. Notice was given to the 
marshal to make up the debt and costs, and the 
amount was forthwith paid. Pennsylvania would 
not, at the last pinch encounter the constitution. 
Many fiery spirits appeared then, as now, and offer- 
ed to devote themselves to the cause, and to die in 
the last ditch. The same language was used then, 
as we hear from South Carolina now. But Pennsyl- 
vania had too much patriotism to push her opposition 
to the extremity of war. She gave up the point, and 
proposed an amendment to the constitution, for 
the establishment of a tribunal to settie all disputes 
between the government and the states. She took 
the advice of Virginia, and the recorded response of 
Virginia is as follows: 

‘Preamble and resolutions on the proposition of 
Pennslyvania to amend the constitution of the United 
States. 

“The committee to whom was referred the com- 
munication of the governor of Pennsylvania, cover- 
ing certain resolutious of the legislature of that state, 
proposing an amendment to the constitution of the 
United States, by the appointment of an impartial 
tribunal to decide disputes between the state and federal 
judiciary, have had the same under their considera- 
tion and are of opinion that a tribunal is already pro- 
vided by the constitution of the United States, to 
wit: the supreme court, more eminently qualified from 


their habits and duties, from the mode of their selec-. 


tion, and from the tenure of their offices, to decide 
the disputes aforesaid in an enlightened and impartial! 
manner, than any other tribunal which could be 
erected. 7 

“The members of the supreme court are selected 





lives were from-the senators from the state of Vir- 


from those in the United States, who are most cele- 


Ce <O eeten 


Oo 


. " 


, ., ieee 


Cette gn oe 


ae SE mtg wala 


cea | 





aS 


ne 








84 NILES’ REGISTER—DEBATE IN THE SENATE. 














brated for virtue and legal learning; not at the will 
of a single individual, but by the concurrent wishes 
of the president and senate of the United States— 
they will therefore have no local prejudices and par- 
tialities. 

‘“‘The duties they have to perform, lead them ne- 
cessarily to the most enlarged and accurate acquaint- 
ance with the jurisdiction of the federal and several} 
state courts together, and with the admirable symme- 
try of our government. 

“The tenure of their offices enables them to pro- 
nounce the sound and correct opinions they may 
have formed, without fear, favor or partiality. 

“The amendment to the constitution proposed by 
Pennsylvania seems to be founded upon the idea that 
the federal judiciary will, from a lust of power, en- 
large their jurisdiction to the total annihilation of 
the jurisdiction of the state courts, that they wi!l ex- 
ercise their will instead of the law and the constitu- 
tion. 

“This argument, if it proves any. thing, would 
operate more strongly against the tribunal proposed 
to be created which promises so little, than against 
the supreme court, which, for the reasons given be- 
fore, had every thing connected with their appoint- 
ment calculated to ensure confidence. What secu- 
rity have we, were the proposed amendments adopt- 
ed, that this tribunal would not substitute their will 
and their pleasure, in the place of the law! The ju- 
diciary are the weakest of the three departments of 
government, and least cangerous to the political 
rights of the constitution. They hold neither the 
purse nor the sword, and even to enforce their own 
judgment and decrees, must ultimately depend upon 
the executive arm. Should the federal judiciary, 
however, unmindful of their weakness, unmindful of 
the duty which they owe to themselves and their 
country, become corrupt, and transcend the limits of 
their jurisdiction, would the proposed amendment 


oppose even a probable barrier in such an improba- 
ble state of things? 


**The creation of a tribunal, such as is proposed by 
Pennsylvania, so far as we are enabled to form an 
idea of it, from a desciption given in the resolutions 
of the legislature of that state, would, in the opinion 
of your committee, tend rather to invite than pre- 
vent a collision between the federal and state courts. 
It might also become, in process of time, a serious 
and dangerous embarrassment to the operations of 
the general government. 


“Resolved, therefore, That the legislature of this 
state do disapprove of the amendment to the consti- 
tution of the United States, proposed by the legisla- 
ture of Pennsylvania. 

‘Resolved, also, That his excellency the governor 
be, and he is hereby requested, to transmit forthwith 
a copy of the foregoing preamble and resolution to 
each of the senators and representatives of this state 
in congress, and to the executives of the several 
states in the union, with a request that the same may 
be laid before the legislature thereof. 

“January 23, 1810. Agreed to unanimously by 
the house of delegates. 

“January 26, 1810. 
unanimously. 

This doctrine is as sound as pure gold, seven times 
tried. Here is the very issue which South Carolina 
seeks totry. Pennsylvania called out her militia to 
uphold her sovereignty, and, in a well-advised hour, 
retraced her appeal to force, and proposed an amend- 
ment to the constitution, for the purpose of effecting 
her object. But Virginia respected the wisdom of 
our fathers, and declared that the constitution which 
they had provided could not be bettered by amend- 
ments. She refused to sanction an amendment which 


Agreed to by the senate 


would dispense with the judiciary of the U. States. ; moral power, and the aid of the other departmen' | 
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Now, Mr. President, in this view of the subject 
what a most admirable system of government is our: 
It is not to be wondered at that tyrants and th, 
friends of power all over the world, look at it With 
envy. We cannot but perceive that, by the genera) 
and state governments, each acting in their respee. 
tive spheres, the principles of liberty must ever p, 
preserved. New York cannot infringe upon th, 
rights of Pennsylvania, nor Pennsylvania upon the 
rights of Virginia. The states cannot come jpty 
conflict with each other, nor can the general gover». 
ment interfere with the rights and jurisdiction of the 
several states. But as we have great interests jp 
common, the wisdom of our predecessors provided 
a sovereignty, above that of the several states, to g. 
tend to the common interests. This constitution 
was watched over with sleepless vigilance, as hg 
hoped it always would be, and effectually guarded 
against all encroachments. What can the genera) 
government do to prostrate the liberties of the states, 
when twenty-four of those states support it and cop. 
tinue its existence and power? Since he had had the 
honor of a seat here, he had often been sorry to hear 
the general government gravely spoken of as an alien 
excrescence. Our own work, the dearly cherished 
constitution, bequeathed to us by our fathers, had 
been scouted at as an odious foreign im portatior, 
and the supreme court, which keeps in check the 
different: powers of the state and federal goverp. 
ments, had been spoken of as a thing down below 
which the sovereign states ought not to submit to, 
He rejoiced that this subject was now fully before 
the people. He believed that the crisis had been 
brought to them, in the benignity of Providence, 
that they might rally around the constitution, and 
that tribunal which preserves all the principles of 
the constitution in purity. How, Mr. President, 
could we take a single step in the improvement of 
our condition, without this general government! 
Have we not intrusted to it all the concerns of con- 
merce, the collection of the revenue, the vast con 
cerns of the public lands, our Indian relations, &c:! 
How can we preserve our great common interests, 
if the state sovereignties can annul our acts at ples 
sure? Suppose a case of war waged by us, in de 
fence of our national rights, against a foreign nation, 
if three or four ill-advised states can throw then- 
selves on their sovereignty, refuse to take part in the 
war, and nullify the acts declaring it, our country, 
instead of being a name and a praise among nations, 
would become a reproach, and subject to the col: 
tempt of the whole civilized world. He would much 
rather go back to the old confederation, in which 
each state was bound, in honor, to pay its quota to 
wards the public exigencies. Nothing can give Us 
security for a single hour against state nullification. 


He had said, that the supreme court was intendei F 


by the constitution to be the great arbiter in regat 


-to questions within and without the powers confer 
In answer to this, it was said, suppo% & 


red upon it. 


the supreme court transcends its powers. He would 


reply, in the language of Virginia, that we had adop! F | 


ed the best system which we could devise. If it fail 
ed in practice the failure would be owing to the 1m 
perfection of all human institutions. No prudent ma! 
will push such a supposition to its extremity, and 


upon the faith of ftgive up ourconstitution. Should @ 


fail of its object, we shall have but to mourn over tie 
frailty and insecurity of this as well as of all terre 
trial things. What experience, has justified the sup 


position that the authority given to the supreme cou! 


will be abused? For fifty years, we have prospered 
with it, and the venerable and illustrious man who he 
given to it such renown, still lives to devote to it lil 
benificent energies. The judiciary holds neither th? 
purse nor the sword, and depends wholly upon | 
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eet, of the government. It is the great peace arbiter.,; of his heart. ‘*To come within se description, (of 
irs! Let us then cherish and supportit. Letus select the | he powers conferred upon the judiciary), a question. 
the best men to fill its seats, and we shall have no cause! must,’ he says, ‘assume a legal form, for forensic » 
‘ith to distrust it. But what 1s done in the states? He] litigation and judicial decision. There mustbe par- 
tal Be 1 it to South Carolina toanswer. She has a con-| ties to come into court, who can be reached by its 
Cs stitution and a judiciary. When ber legislature en-| process and bound by its power, whose rights admit 
be acts an unconstitutional law, what is done by her ci- | of ultimate decision by a tribunal to which they are 
the tizens? Do some of them call a town meeting and | bound tosubmit.” The case must havea legal form, 
the nullify it? No, sir, they put in the plea before the | and parties, and must be submitted to the court— 
nto state court, that the Jaw is unconstitutional, and the | these are all the forms which are necessary to place 
Tn. court decides the question, and thus arrests legisla- | it within the powers of the judiciary. When some- 
the HR ive encroachment. The supposition of the senator | thing is to be adjudicated, something to be given and 
3 in from Kentucky was the merest imagination that| taken away, and parties on the record that may be 
ded ever afflicted the human intellect. That senator’s | reached by adjudication and civil process, then the 
ate imagination carried him to the extremity of fear. judicial power may be exercised, though the case 
tion What fear? That congress would break the consti-| result froma treaty. In the dispute concerning the 
he tution by putting in operation.a wicked jaw. The | north western boundary, referred to by the senator 
ded HR pil] of abominations would come to the senate, and | from Kentucky, there were no parties but Great 
eral they would join the other house in the conspiracy | Britain and the United States. But the case made 
tes, against the rights of the people and the states. It} by South Carolina has all the attributes which the 
70 would next go to the supreme court—and who were | doctrine laid down in the speech referred to, re- 
the they? They were made, he says, by the senate, and | quire. at 

\ear were impeacbable only by the house of representa- The tariff law is individual in its effects, and makes 
lien tives; and therefore they were all of a piece, and | parties by which the case can be submitted to the 
hed might conspire together to defeat the purposes of} court. A merchant belonging to New York sojourns 
had the constitution and the rights of the states. This | in Charleston for commercial purposes. He imports 
10M, general conspiracy draws into its vortex all the re- | goods from Great Britain. He is required to pay 
the He served rights of the people. Thus far his fears| the duties on them. This makesa plain case of law, 
ery Me alarmed him. Was it wise, in a grave senate, to| involving a personal claim. The merchant tells the 
low yield to such violent speculations, and draw its rules | collector that he cannot pay these duties. Why? 
to, of political conduct from these far brought cases of | Here is the law of the United States, says the collec- 
fore HP exigency. Sir, such imaginations, if indulged in| tor, and Iam bound to enforce it. That law has 
een their sway, would persuade a man to retire from the | been nullified, replies the merchant, and here is the 
nee, ® concerns -of life, shut himself in seclusion from all | ordinance of nullification, passed by some citizens of 
and HR associations with his kind, lest the first man he may | this state, who assembled jhe other day for that pur- 
sof BR) happen to meet should contrive a plot against his| pose. What will be the rejoinder of the officer? He 
ent, life. Because the judiciary may turn traitors to the | will say, sir, | act under authority of the United 
it of government and the constitution, and the legislative | States, and you must pay the duty. My guide and 
ent: departments may support them in their treason, shall | your duty, a3 1 think, are to be read in the law of 
om: | we have no government? Shall we therefore un-| our common country, and if you choose the hazard 
Cok @ loose all the bonds of government, and return to a|of rebellion, you must abide its results. The mer- 
ke! BS state of anarchy? Because fathers may turn tyrants, | chant insists, and pleads in bar of the law, the laws 
esi, and mothers prove monsters, shall we abolish those | of South Carolina. Is there any political question 
lee BH dear relations, and extinguish the sacred charities | here to which the jurisdiction of the supreme court 
de BS which they enkindle and cherish? Shall we draw| does not extend? Where is the usurpation in this 
on. B | rules of civil and social conduct from such supposi- | case? On the part of the United States law, or this 
em: > tions? After all, we must confide, to a greater or | ordinance? 
1 the 2 less extent, in our fellow men; more or less we must I have done, continued Mr. Frelinghuysen, with 
bry; FB trust to others every moment of our lives. Shall we | this part of the case. For the purpose of keeping 
ons; B  sitdownin inglorious ease, because our confidence | all power in check, the judiciary was established. 
cov | may be abused? Rather should we use the best| The framers of the constitution hoped to obtain, 
nuch > means which our Maker has given us to plant such | through it, a peacefal mode for the adjustment of all 
‘hich > safeguards as we can around our constitution; and if | constitutional questions. Inacountry of a wider ex- 
a 10 i We are not traitors to ourselves, if we dig not our own | tent than all Europe, and embracing under one go- 
ve ls B= «graves, we shall be free and prosperous. vernment many distinct communities, they hoped to 
tion. i But it is said that the judiciary is not competent, | secure perpetual peace and tranquillity by this arbi- 
nded __ from its organization, to settle political controver- | ter of peace. Compare the operation of this peace- 
gard "> sieves. What is meant by political powers? Every | ful check with the resort to which Europe is accus- 
nfer- > power is political tosome extent. Did chief justice | tomed for the preservation of the balance of power. 
post B |  Marshall mean to say, in the speech cited by the se- | We must have the sword or the court as our arbiter! 
ould nator from Kentucky, that the judiciary could not| Europe has tried the sword, and has shed rivers of 
|» decide a question arising out of the tariff laws? | blood in the vain pursuit of the balance of power. 
fait FS Never. His head was too sound for that. Besides, We rely upon the peaceful energy of our institu- 
eum FE | 2 political speech is not the best occasion for adjust-| tions. Europe on the thunder of her cannon, and 
soot |) ‘82 difficult and delicate questions of law. He mar-| the clangor of her arms. Poor Holland is about to 
i ih Velled not a little when the senator from Kentucky | pay dearly for this balance of power. For two hun- 
ul . introduced it as authority. ‘When he came to look | dred years it has deluged Europe with blood. Here 
alg atit, he found that it was a speech made in congress, | we have it in a peaceful tribunal, by which the tran- 
res | in high party times, pon a case which involved | quillity of the country, and the safety of our institu- 
at “») &reat political and party excitement at that day—| tions may be preserved for years to come. Just 
ost “@ the case of a British subject who had committed | and certain retribution will come upon those whode- 
a > ‘urder on board of a British frigate and who was | stroy this peaceful arbiter and set up the sword in its 
° " 2 demanded of our government. But he rejoiced to| stead. Here is the system, sir, as | understand it, as 
“ire : find that the illustrious individual who made the|I honor it, and as 1 with my latest breath, will main- 
wl m Speech referred to was perfectly at home in discuss-|tain it. 1 regard this system as by far the greatest 
* on 'ng the subject, and that the views which he took of political blessing ever bestowed by Providence upon 
_ ‘t displayed the soundness of his head and the purity | any people. 
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prosperity. In this day, of our highest prosperity, 
when our fountains are ali full, and our streams run- 
ning Over, do not jeta sister state rashly overturn 
the institutions which are the sources of our happi- 
ness. How painful is the crisis which sveks dis- 
union; and which would split us up into disgraced 
and bleeding fragments. This nullification, if it pre- 
vail, will yet meet a tremendous retribution, in the 
judgment of all future times 

Whether the constitution was the production of 
the states acting in their sovereign character and ca- 
pacity—or of the popular will either in the aggre- 
gate, or expressed in separate communities, is a mat- 
ter of quite immaterial importance, in the present as- 
pect of the matter. For, sir, whoever may have 
framed the work, or however they were formally 
delegated, the only inquiry of practical wisdom still 
recurs, what has been done? What powers have 
been conferred, and upon whom? Sir, it avails 
nothing, to tell us, those things were the fruit of so- 
vereign states, and beware how you approach them. 
To all this, I reply, here is your bond—I hold you to 
its terms. Your seal is there—I care not by what 
title you ratified it. People, states, high mightiness- 
es, or what else, we have your sacred pledge, and 
with a firmer, better grasp, than Shylock’s, we point 
to the bond, and hold you to the faithful fulfilment 
of its terms. 

Mr. President, is it not very clear, sir, that a re- 
ference to the character of the parties, will not il- 
lustrate the nature or explain the extent of power, 
which they have granted to the departments of our 
federal government. Itis, afterall, a matter of fact, 
and not of speculation—and-we must the rather con- 
sider of the thing done than of those who did it. 

But, sir, | maintain with due deference, that the 
constitution is a delegation of power, proceeding di 
rectly from the people of the United States, acting 
in their primary and sovereign conventions. 

They have ordained that the government of the 
union, should possess and exercise all the attributes 
of a complete and perfect system; that it should be 
endowed with legislative, judicial and executive 
functions, so as to accomplish the great national pur- 
poses of a more perfect union,—domestic tranquilli- 
ty and general welfare. ; 

It is, after all, continued Mr. F. a delegation of 
power. I maintained, that the people intended to 
act in the business. Although learned gentiemen 
were pleased to call this a political convention among 
sovereignties. I maintain, that as we gave up the 
old confederation, the people reverted to their pri- 
mitive powers. They knew what they were about, 
when, acting on their sovereignty, they clothed this 
government with power. There was one class of 
their interests which it was necessary to cherish 
and defend at home, and this was committed to the 
care of their state executive and legislature. There 
was another class which was mingled with the 
greater interests of the whole community; these they 
entrusted to the general government, which was ful- 
ly invested by the convention with executive, judi- 
cial, and legislative powers. Both were clothed 
with sufficient power to protect and preserve the ge- 
neral interests. Where was the want of harmony? 
The legislature of South Carolina moved in her 
sphere: the federal government moves in its sphere. 
If either attempt to traverse in the track of the other, 
the federal judiciary is to check and bring back the 
one that encroaches. The system is as orderly and 
as harmonious as our planetary system, with the sun 
as the centre. It is only when states, in their exces- 
sive jealousy, run a tilt against the laws, that dis- 
order can ensue. It is.only when urged on by an 
aspiring ambition to thrust themselves against the fe- 
deral government, that the door is opened for colli- 
sions. Each state is sovereign and independent as 





anes 


but let her 
federa} oo. 


to the regulation of her own concerns, 
beware how she interferes between the 
vernment and its obligations. 

Reference had been made by the gentleman from 
Kentucky to the opinions of judge Marshall as 4 DO. 
litician. He wished that gentleman to listen now to 
the language of the same distinguished individya) 
sitting as a judge. In either character he was ep; 
‘led to be listened to with great respect. But he 
wished now to call the attention of the gentleman 
from Kentucky to his opinions. delivered under more 
solemn circumstances, in his judicia} administration, 
acting under an obligation to prevent the encroach, 
ments of these sovereignties upon each other. Jp, 
case brought before the supreme court, McCulloch 
vs. the state of Maryland, it was insisted in argument 
that this was a mere federal compact between thp 
states as independent sovereigns. Such was the ar. 
gument: in effect, that this was not a government, 
but was to be regarded as only a compact, with cer. 
tain restricted powers. The argument, then, was 
precisely the same as itis now. There was a simi. 
lar argument, also, as early as 1792, in 2d Dallas, 
when there arose a controversy about the powers of 
the general and the state governments. It was then 
held that this was a compact between the states, and 
that the people had nothing to do with it. The opi- 
nion given by judge Marshall, in the case McCul- 
loch vs. the state of Maryland, was so powerful in 
argument, and disposed of in so able a manner, that 
he must be permitted to read the following extract: 

‘¢In discussing this question, the counsel for the 
state of Maryland have decreed it of some import- 
ance, in the construction of the constitution, to con- 
sider that instrument not as emanating from the peo- 
ple, but as the act of sovereign and independent 
states The powers of the general government, it hias 
been said, are delegated by the states, who alone are 
truly sovereign, and must be exercised in subordi- 
nation to the states, who alone possess supreme <o- 
minion. 

‘It would be difficult to sustain this proposition. 
The convention which framed the constitution was 
indeed elected by the state legislatures. But the 
instrument, when it came from their hands, wasa 
mere proposal, without obligation or pretension 
to it. It was reported to the existing congress 
of the United States, with a request that it might ‘be 
submitted to a convention of delegates, chosen in 
each state by the people thereof, under the recom- 
mendation of its legislature, for their ratification.’ 
This mode of proceeding was adopted, and by the 
convention, by congress, and by the state legisla- 
tures, the instrument was submitted to the people. 
They acted upon it in the only manner in which 


they can act safely, effectively and wigely, on such 


a subject, by assembling in convention. Ht is true, 
they assembled in their several states—and where 
else should they have assembled? No political 
dreamer was ever wild enough to think of breaking 
down the lines which separate the states, and of con 
pounding the American people into one commo) 
mass. Of consequence, when they act, they actin 
their states. But the measures they adopt do nol; 
on that account, cease to be the measures of the peo 
ple themselves, or become the measures of the state 
governments. 
“From these conventions the constitution derives 
its whole authority. The government proceeds dt 
rectly from the people; is ‘ordained and established 
in the name of the people; and is declared to be or 
dained ‘in order to form a more perfect union, estad- 
lish justice, ensure domestic tranquillity, and secure 
the blessings of liberty to themselves and their pos 
terity.”? The assent of the states, in their sovereig! 
capacity, is implied in calling a convention, and thus 
submitting that instrument to the people. But the 
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ere at perfect liberty to accept or reject it; 
peor inet act on final. itrequired not the ‘alieen 
ance, and could not be negatived, by the state go- 
yernments. The constitution, when thus adopted, 
was of complete obligation, and bound the state so- 
yereignties 

“It-has been said, that the people had already sur- 
rendered all their powers to the state sovereignties, 
and had nothing more to give. But surely the ques- 
tion whether they may resume and modify the pow- 
ers granted to the government, does not remain to be 
settled in this country. Much more might the legi- 
timacy of the general government be doubted, had it 
been created by the states. The powers delegated 
to the state sovereignties were to be exercised by 
themselves, not by a distinct and independent sove- 
reignty created by themselves. To the formation of 
a league, such as was the confederation, the state 
sovereignties were certainly competent. But, when 
‘in order to form a more perfect union,’ it was deem- 
ed necessary to change this alliance into ap effective 
government, possessing great and sovereign powers, 
and acting directly on the people, the necessity of 
referring it to the people, and of deriving its powers 
directly from them, was felt and acknowledged by all. 

“The government of the union, then, (whatever 
may be the influence of this fact on this case), is em- 
phatically and truly a government of the people. In 
form and in substance it emanates from them. Its 
powers are granted by them, and are to be exercised 
directly on them, and for their benefit. 

“This government is acknowledged by all to be 
one of enumerated powers. The principle that it 
can exercise only the powers granted to it, would 
seem too apparent to have required to be enforced 
by ail those arguments which its enlightened friends, 
while it was depending before the people, found it 
necessary to urge. That principle is now universal- 
ly admitted. But the question respecting the extent 
of the powers actually granted, is perpetually aris- 
ing, and will probably continue to arise as long as 
our system shall exist. 

“In discussing these questions, the conflicting pow- 
ers of the general and state governments must be 
brought into view, and the supremacy of their re- 
spective laws, when they are in opposition, must be 
settled. 

“Ifany one proposition could command the uni- 


versal assent of mankind, we might expect it would 


be this—that the government of the union, though 
limited in its powers, is supreme within its sphere of 
action This would seem to result necessarily from 
its nature. Itis the government of all, its powers 
are delegated by all; it represents all, and acts for 
all. Though any one state may be willing to control 
its operations, no state is willing to allow others to 
controlthem. The nation on those subjects on which 


' it can act, must necessarily bind its component parts. 
' But this question is not left to mere reason: the peo- 


ple have, in express ierms, decided it by saying, 
‘this constitution, and the laws of the United States, 
Which shall be made in pursuance thereof,’ ‘shall 
be the supreme law of the land,’ and by requiring 
that the members of the state legislatures, and the 
officers of the executive and judicial departments of 
the States, shall take the oath of fidelity to it. 

“The government of the United States, then, 


‘though limited in its powers, is supreme; and its 


laws, when made in pursuance of the constitution, 
orm the supreme law of the Jand, ‘any thing in the 
Constitution or laws of any state to the contrary not- 
withstanding.» 

“It is the government of all; its powers are dele- 
gated by all; it represents all, and acts for all.” If 
these premises are correct, the conclusion cannot be 
resisted without a violation of common sense. How 
§ the general government to take care of the inter- 





ests of all? How is the government to take care 
of the interests of thirteen millions of people, unless 
its administration can be felt over that extent of 
population? Who can dissent from the proposition, 
that within its enumerated powers, the federal go- 
vernment was supreme? One can hardly turn toa 
page of the constitution without seeing that ‘this was 
a feature of the last importance, as he thought; and it 
was to be deplored that, in the face of the world, it 
should be declared on this floor that we are no go- 
vernment. He had always supposed that the name 
of an American citizen was a passport over the 
world. That a man needed no other title to ensure 
him respect. Yet he had now to learn that this was 
alla mistake, and this government was merely an 
ignis fatuus existing only by the light which it bor- 
rowed from the state governments. 

The constitution declares that “the citizens of 
each state shall be entitled to all privileges and im- 
munities ef citizens in the several states ” A citizen 
of N. Jersey is thus a citizen of all the United States; 
and wherever he may sojourn or abide throughout 
the whole confederacy, he has the privilege of the 
citizen of the state and of the United States. How 
can the interests of the states and of the United 
States be more commingled than by this clause in 
the constitution? ; 

The constitution ordains that congress may pass 
uniform laws of naturalization, and it has legislated 
accordingly. The foreigner who comes hither, is 
naturalized under theselaws, and is admitted to the 
privileges of a citizen of the United States. Yet 
this is to be regarded as no government, and liable 
to be put down whenever the states shall choose to 
recal their delegated powers. If congress were to 
attempt to vote upsuch an abstraction, the people 
would vote it down just as fast as it was sent out to 
them. 

Having arranged these premises he would come 
now to eonsider the bill itself. This bill had been 
severely attacked, by calling it hard names. The 
gentieman on the other side not contented with 
calling it a bill worse than an abomination, a bill to 
repeal the constitution, to erecta military despotism, 
to create a dictator, had yesterday called it a Boston 
port bill, a riotact, a prison ship bill, &c. Every 
appellation which could be devised to make the bill 
odious had been heaped upon it. He would adopt 
no such mode of warfare. He would use no such 
weapons, and permit me to say, sir, that the people 
ofthe United States will require arguments of sound- 
er stuff than hard words to work convictions in their 
minds. They have too far advanced, and if gen- 
tlemen do not quicken their speed, their constitu- 
ents will soon go ahead of their representatives in the 
science of politics, and leave them far behind in the 
wilderness. Such an array of names would not 
carry a question even ina town meeting. It would 
not excite an emotion even inan assemblage of 500 
citizens, out of the thirteen millions which com pose 
our population. So much for the nomenclature. It 
had been said that to pass this bill would be confer- 
ring extraordinary powers on the executive. The 
gentleman from Pennsylvania had already informed 
the senate that, with the exception of a single clause 
in the first section, it was quite familar to our legis- 
lation. 

The senate would remember the intercourse bill 
of 1802, regulating our trade with the Indians. That 
bill contained a clause to this effect, ‘and it shall 
moreover be lawful for the president of the United 
States to take such measures, and employ such mili- 
tary force as he may deem necessary to remove from 
the lands of the Indian tribes any persons who have 
made or may make settlement thereon.” ‘“‘Employ 
such military force,” &c Here congress delegated 
the power to employ the force, and left it to the 
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discretion of the chief magistrate to fix the amount 
of force necessary, andto employ that force in such 
manner as he should deem best to drive off intruders 
from Indian lands. Here was a plain duty to be 
performed. A treaty had been made with the In- 
dians, and to fulfil this treaty the law was passed- 
This law stands unrepealed in the statute book, and 
has been frequently enforced without causing any 
excitement. Whenever it was necessary to employ 
force, the congress had entrusted with the president 
the discretion to determine what force was neces- 
sary to give sufficient strength to the executive arm 
to effect the object. This was not an unadvised 
discretion. In these emergencies, it was impossible 
for congress to know the strength of the intruding 
families, and consequently to apportion the adequate 
force. General Washington, on one occasion, sent 
a message to congress, stating that 500 families had 
intruded, and asking congress if he should use mili- 
tary power to expel them?—They unanimously an- 
swered in the atlirmative, and referred the message 
back to him. The executive must use power. The 
congress of that day was not disturbed by fears on 
the subject, and why should we? Why should we, 
when our laws are counteracted, and when we are 
told that our efforts to collect the revenue in South 
Carolina shall be resisted, and put down by the in- 
terposition of her civil and military power? What 
was to be done when authorities, are thus defied? 
Were we to sit still and do nothing? Surely, the gen- 
tleman on the other side would not advise this course. 
The president has told us that it is impracticable to 
execute-the laws without further aid from congress. 

The measures proposed by the bill are revenue 
measures. Looking at them in this view, he refer- 
red the senate to the act to provide for the better 
security of the duties imposed on foreign goods, by 
which the president was authorised to cause to be 
built and equipped, twelve revenue cutters, &c. 
Here twelve revenue cutters were authorised to be 
armed andj equipped, and, at the discretion of the 
president to be used for collecting the revenue. But 
there was another provision in this bill which was 
of greatimportance. In case any vessel should not 
bring to on being summoned, after hoisting the pen- 
nant, and firing a gun, it was made lawful for the 
culter to fire.into such vessel. Here then was a 
tremendous power given to the president, to arm 
and equip twelve cutters, and to authorise the ofli- 
cer commanding a cutter, if a merchant vessel re- 
fused to come to when hailed with all the accustom- 
ed formalities, to discharge his whole artillery into 
the bosom of the vessel. What was this? It was 
making war on our citizens quite as efliciently as 


can be done under any of the clauses in this bill.— 


Merchant vessels are not armed, therefore the num- 
ber of cutters was limited. 


against which it would have to be employed. 


executed. 


congress. 
the cry of despotism. 


in the bill concerning 
the Indian lands there could be no Jimitation of pow- 
er, because it was impossible to estimate the force 
There 
was also other laws to which he might refer the se- 
nate; the law of 1795, authorising the president to 
call out the militia to execute the laws, to suppress 
insurrection, &c. of 1807, similar in its character, au- 
thorising the calling out the militia, and such part of 
the naval.and military force as might be necessary, 
in case of insurrections or obstructions of the laws. 

He would ask, then, if those were not groundless 
fears which restrain gentlemen from again confiding 
such powers tothe president, who is made by the 
constitution commander-in-chief, and is required by 
another clause to see that the laws are faithfully 
Who was to be trusted, if he could not? 
Who was to be trusted, if not the president, who 
would execute the power under his responsibility to 
Gentlemen could not terrify him with 
Why, if it were now to be 


SS 
put to decide whether he would have a despotism 
controlled by law, or adespotism without law oc 
’ In 
defiance of law, he should prefer the former, 
would prefer the despotism of law to the despotism 
of nullification. He would discard the despotism of 
a fraction, of a small portion of this federal com. 
munity, and would run in the broad path marked 
out by the constitution, where, if he met danger, he 
should be supported by his conscience, ond by the 
virtue of the country. The gentleman from Ke». 
tucky had said, take care how you make war 9) 
South Carolina. Who makes war on South Carojj. 
na? Who meditates war? If there isto be a wa, 
she will make it herself. It will be her own hand 
which will lay the axe to the root of her prosperity, 
What have we done? We have passed a law ope. 
rating on her, as well as_on all the other states. 
What else have we done? . The coat he wore was 
one on which he paid a duty to the treasury. 4p 
she would make war rather than submit to pay this 
tax common with therestof the union. He yp. 
mitted that all the features of the bill were defep. 
sive in their character, and not worlike in any one 
of their aspects. Instead of making war by brute 
force, the bill was only intended to come in to the aid 
of law, to enforce its provisions; and to make them re. 
spected and obeyed. He would proceed to prove this, 

The first section of the act provides for the remo. 
val of the custom house. He hoped that gentlemen 
would be just to the motives of the executive. There 
had been many fulminations against the president 
for thisclause. In his message he recommends the 
removal of the custom house with a view to pre- 
vent collisions. What says the message:— 

‘“‘There would certainly be fewer difficulties, and 
less opportunity of a direct collision between the 
officers of the United States and of the states, and 
the collection of the revenue would be effectually 
secured—if, indeed, itcan be done in any other 
way—by placing the custom house beyond the im- 
mediate power of the county.” 

The motives of the president, therefore, were p- 
cific. It was to prevent collisions that he advised 
the removal of the custom house. If, in an unhap- 
py hour, South Carolina should push her state sove- 
reignty to the dreadful emergency of opposing re- 
sistance to the oflicers of the United States, the pre- 
sident suggests, in order to avoid this conflict, the 
removal of the custom house. Was this the con- 
duct of a tyrant? Was this a course indicating 
disposition to hurry the country to the verge of a 
precipice? Nothing like it. If this was a question 
with a foreign government, policy might forbid this 
concession, and require that we should keep the 
custom house where it is, and stand by it there. 
With a foreign government he would contest to the 
last every punctilio. He would consider it import 
ant to take a determined position until the last tr 
bute of national comity should be accorded. Bul 
with our sister state of South Carolina, he woull 
forbear. If,said Mr F. she urge me from the cus 
tom house on land, I would retire to a vessel; andif 
there were some bleak and desolate rock, I would 
be willing to retire thither. I would not suffer my: 
self to forget, misguided as she has been, that she's 
a loved and honored sister. I would not forget tha 
her sepulchres contain the honored relics of malty 
illustrious patriots—precious to her and our coul- 
try’s fame. I would retire even to the wall, and 
permit her to pursue me with her menaces, unt 
that awful moment when longer forbearance woul 
be treason—until the last fearful issue should dé, 


curity of the union. 
suggested that a stand ought to be made at the cu® 








strike, or surrender the honor, the dignity, and se 7 
There had been some wh? 7 


tom house where itis, but the committee had bet? + 
anxious to respond to the recommendation of th! 
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executive, and thus — collision, and the shed- 
ding of fraternal blood. | 

n oe It had been said that a dangerous discretion was 
le F  civen to the president in the last part of the first 
; which authorises the president to employ 


n ° 

fF aeiot prevent any obstruction, &c. He would put 
B® ito the gentlemen who entertained this view, whe- 
d B® ther it was well-founded. The collector goes to the 
© BF custom house on the arrival of a vessel or cargo, and 
ie makes @ demand of the duties. The captain refuses, 
. and throws himself behind the shield of the state 
ty of South Carolina. The collector then makes his 
i. seizure. When does the president act? Not until 
_ an effort is made to rescue the vessel, and the viola- 
id tors of the law are about to carry off the goods, tri- 
). > umphing in their success. Here the powers of our 
” government are brought to the test and must be vin- 
. dicated; and the executive is required to perform 
a8 BH inie duty, and if he cannot do this by any other 
nd > means, he is authorised to use the military arm. Si- 
n% milar powers have been formerly conferred on the 
it executive three different times, as will appear by 
- the statute book. It had been said this was making 


l¢ BR waron South Carolina. If South Carolina can justi- 
_ fy such opposition to the laws, and if she or any 


Nyyarectiecy 


id other of the states, should prefer the protection of 
te Be her ordinance to the alternative of obedience and 
- ‘union, she must lie down on the bed of her own 
1 BH making. But we are not to give up our laws. 
1 & While the other states are paying high duties, can 
- South Carolina, continuing a member of the union, 
bot be permitted to import her goods duty free, which 
he her enterprising citizens would pour into all the 
re neighboring states? Could it be expected that she 

~ would thus be permitted to set the laws at defiance? 
nd The billis not making war on South Carolina. It 
the isonly to remove obstructions out of the way of 
and collecting the revenue. It is a case in which the 
lly execution of the laws is put beyond the reach of the 
“ executive; and congress has often given this power 


before. 

The third section of the bill was protective of the 
officersof the United. It transfers jurisdiction from 
the state courts to those of the United States; and 
was intended by a judicial course to counteract the 
policy of South Carolina. He could not help re- 
marking, that the judicial policy adopted by South 





we § Carolina was the most extraordinary he ever had 
te seen. It had no parallel. It had become indispen- 
‘On B Ssable to protect the United States officers. What 
fs does South Carolina do? She professes her willing- 


ness to meet this question on groat judicial princi 
ples. We are willing to meet her on that ground, 
nd let her have a fair trial. We have our judicia- 
y, and weare willing to meet her there and try the 
ssue. Why does she not come here? She says we 
pave given to our billa wrong title. We will amend 

he title—or make acase for her. Why not bring 
er controversy with us to the proper tribunal? 
Ve are ready to meet her. That state passes by 














wuld F Mhe judicial tribunal which is authorised by the con- 
ait titution to decide in matters of controversy. She 
wuld are not come to the supreme court. 





Isay this, sir, in no spirit of invective. I do not 
juestion her courage; but in yiew of her public pro- 
eedings, 1 have the right to infer that she fears the 
esult of a judicial controversy before that exalted 
ribunal. Thus, when she is guilty of these infrac- 
fons, she cannot amend the constitution to her wish- 
8, because thére is a majority every where against 
her.—The congress is against her; al! the states are 
gainst her; and if there is any reliance on the re- 
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hse D ports of fame, the whole country is against her. 
who b Ow we are ready to meet South Carolina in the 
ie upreme court, and to plead with her; and if the su- 
rect FE preme court shall decide that it is unconstitutional, 
fihe | we “ill give up the tariff. Not a state interested in 
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that policy, not a state in all the north and east, I 
venture to declare, will offer to nullify the decision 
of the court. But South Carolina willnot eome and 
meet us there; yet she says she will refer the con- - 
troversy to the judicial tribunals. She will not 
come here to our court, but she has invited us to 
come into her courts. Mark the distrust which her 
conduct exhibits. She is afraid of the supreme 
court. She is afraid of the federal tribunals. She 
is even afraidof herself. She wjjl nottrust her own 
tribunal. The rights of the government are to be 
drawn before her courts, where she has taken care 
tohave every judge-and juror sworn to decide against 
us. Would you, sir, agree to carry a cause intoany 
court under such circumstances? Weare gravely 
asked to go into a court for trial where all are sworn 
against us! In all fairness this was the last mode of 
settling a controversy | have ever head of. It shews 
a deep, thorough, and beartielt distrust of the jus- 
tice of her own cause. 

How has N Jersey acted in similar circumstances? 
She is one of the sovereignties; a little sovereignty, 
I admit, among these great sovereignties, and not to 
be named with the others. She had a controversy. 
It was brought here to the supreme court, and that 
court put down tke legislation of the state, and the 
people submitted at once, as they ought, to the de- 
cision. Maryland, too, has had her controvery, and 
submitted. Pennsylvania resisted the federal go- 
vernment, almost to the point of the bayonet, yetta 
her honor, she also submitted; rejected the misguid- 
ing councils by which she had been led into the er- 
ror, and returned to her duty. Old Virginia, too, 
the ancient dominion, whose independence is pro- 
claimed from east to west, she opposed herself to 
the general government, and she alsosubmitted. Now 
South Carolina raises her arm in hostility to the 
laws—denounces the judiciary established by the 
constitution of the United States—put herself in an 
attitude of defiance, and will not even permit us to 
go to her tribunals, until she has sworn all the judges 
and jurors to decide against us. Gentlemen, after 
all this; talk of despotism! Why, there isa despo. 
tism never before heard of, at this moment operat- 
ing in the state of South Carolina, where that devot- 
ed, unseduced and patriotic body of men, the union 
party, are subjected to the most cruel proscription. 

Every man who did not yesterday take the test 
oath, lost any situation of trust which he filled, and 
was rendered incapable of enjoying any office of 
honor or profit. Whata despotism is this!’ I would 
rather, said Mr. F. give the president 50,000 men at 
his disposal, to put down this spirit of hostility, than 
suffer such a despotism to continue. What! after 
inflaming the public mind throughout the state by 
publications and speeches at patriotic meetings, shal¥ 
the opposers of the laws be permitted to drive, by the 
force of their test oath, the most honorable of their 
fellow citizens into absolute occlusion from all the 
immunities of their condition, unless they will come 
in, and give their adhesion to blind measures which 
their consciences refuse to approve? This is not all. 
If the judges decided against the United States, and 
the marshal should—and what marshal would not— 
go into the courts of the U. States to make complaint 
that he has had his goods seized—he is then liable 
to fine and imprisonment. Here then it appears 
that South Carolina passes by all the known tribu- 
nals of the country, swears her own judges to de- 
cide according to her own view, and if the officer of 
the United States dares to go tothe United States 
courts with his complaints, fines and imprisons him. 
And this is calleda peaceful remedy. Sir, it has no 
one attribute of a remedy, but puts all its principles 
dt utter defiance. And if we dare to interrupt South 
Carolina in this course, we are told that “‘we are 
making war against South Carolina.” If we were 
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to carry this controversy into any court which has 
not been thus sworn against us, we should have a 
fair prospect of a decision in our favor. I should 
like, continued Mr. F. to see any judge come to the 
consideration of this case with an unbiased mind. 
Yet under the ordinance and laws of South Carolina, 
the marshal cannot carry his complaint into an im- 
partial court, but on pain of fine and imprisonment. 

The next section provides for supplying the re- 
cord of a suit, where a state court refuses to fur- 
nish a copy; and that such copy will be withheld, 
may be expected. For the ordinance of South Ca- 
rolina, contains the following extraordinary clauses. 

“And it is further ordained, that in no case of 
law or equity, decided in the courts of this state, 
wherein shall be drawn in question the authority 
of this ordinance, or the validity of such act or acts 
of the legislature, as may be passed for the purpese 
of giving effect thereto, or the validity of the afore- 
said acts of congress, imposing duties, shall any ap- 
peal be taken or allowed to the supreme court of the 
United States, nor shall any copy of the record be 
permitted or allowed for that purpose; and if any 
such appeal shall be attempted to be taken, the 
courts of this state shall proceed to execute and en- 
force their judgments, according to the laws aud 
usages of the state, without reference to such at- 
tempted appeal, and the person or persons attempt- 
ing to take such appeal may be dealt with as for 
contempt of the court.” 

The senate perceive that this provision is necessa- 
ry to meet obstructions in the way of judicial pro- 
ceedings. All! the principles contained in the above 
paragraph have been embodied into the legislative 
acts of the state, with some trivial exceptions. 

The fifth section of the bill authorizes the employ- 
ment of the military and naval force. Mr. F. read 
the section, and continued; if the crisis provided for 
in this section should arrive, the president is not 
even then in the first place to resort to force, but 
merely to issue his proclamation, and thus to reason 
with the misguidedcitizens Should all this fail, and 
the crisis is hurried on, when there is po other. alter- 
native than that the dignity and union of the states is 
to be upheld or surrendered, then he is authorised 
to call out, and employ the force placed by that sec- 
tion at his Jisposal. What are the powers of a she- 
riff of South Carolina, if he should be called on tore- 
sist the execution of the laws? He may call out the 
posse comitalis; he may invoke the whole power of 
the county. Whatis the whole power of the county? 
Every man in it capable of bearing arms. If gene- 
ral Hamiltonand his 10,000 men were at hand, the 
sheriff would call on him, as the executive officer of 
the state, to execute the laws of the state; and by 
this section, itis proposed that the president as the 
great executive officer of the United States, should 
be enabled to enforce our laws. 

Here, continued Mr. F. our recollections have 
been refreshed by areference to the Jersey prison 
ship, and all its horrors. He referred the senate to 
the replevin act to shew the situation in which the 
officer of the United States is placed, whenever he 
shall attempt to repossess any goods; being subjected 
to fine and imprisonment, even although he shall go 
into the state with thebroad seal of the supreme 
court. He is thus treated as a malefactor in the 
state for going there to do his duty, and to obey the 
laws, by enforcing the process of the court. This is 
nullification, but that is not all. In order to banish 
every shred of federal authority from the state, it is 
decreed that if any offender against the laws of the 
United States shall be taken, nocitizen shall be at 
liberty to offer a place for his confinement. Yet the 
gentleman from Kentucky says, the feature in our 
bill which meets this contingency is an odious one 


CR 


sey prison ship. Why congress, so long ago as 179) 
in a resolution, conveyed a power precisely Similar 
to this. In many of the states, there were not ay that 
lime, any jails for the reception of the debtors of the 
United States; and that resolution authorised th 
iarshal to hire temporary dwellings for the purpose 
of jails. The provision was precisely similar t 
that contained in this bill. ' 
He had thus gone over all the material provisions 
of the bill, and he would most earnestly submit 1, 
the senate, whether there could be any well groung. 
ed fears on the subject of the passage of this bilj 
It was not intended, as he said in the opening of his 
remark, so long as the legislation of South Caroling 
could be met by legislation and the judiciary of th 
United States, to resortto force. When the State 
should assail the custom house on land, we would re. 
tire with itto the water. But when unlawfi} and 
dangerous combinations put the peace of the count; 
in danger, the executive is clothed with the author 
ty to suppress them. 
It has been asked, continued Mr. F. and 1 regret 
the reference, whether any of the neighboring states 
Virginia, or North Carolina, or Georgia, would send 
forth their militta, ona requisition from the presi- 
dent of the United States? li can anticipate no other 
result, when such call shall be made on these states 
to enable the executive to perform the duties in 
posed on him by the constitution. 1 cannot doubt 
that all these states would join to enforce the execu. 
lion of the laws. JV cannot anticipate the painful 
spectacle of Virginia and North Carolina reachip 
forth a helping hand to uphold resistance to the ma 
jesty of our laws. Sir, should such an exhibition 
ever be made; should these honored states suffer 
our laws to be detied—the public authority con- 
lemned—the dearly cherished stars and stripes of 
our union to be struck in disgrace and trailed likes 
loathsome weed in the dust; the occasion will be the 
death scene of the American nnion. Thus dishonor 
ed before the nations, we shall cease to hold it in any 
reverence ourselves. The moral bonds of sent 
ment and good feeling will be cruelly smitten, and the 
pall of despair will envelope for ever the best hopes 
of freedom here, and under the whole heavens. 
He concluded with expressing his hope that the is 
sue of this debate would be a response to the voice 


which had reached the capitol from all parts of the 
union. 


Fenrvanr 4. 

Mr. Brown, of North Carolina, took the floor. He 
did not believe, he said, that he should be able to say any 
thing to equal the high intellectual entertainment whic 
the gentlemen who preceded him in this discussion hai 
furnished to the senate. But he would endeavor to 1 
munerate whatever attention the senate might give to hit 
plain, homely effort, by the brevity of his remarks. |f 
he had consulted the admonitions of discretion, rather 
than of duty, he should have been silent, nor have offered 
to oppose his views to those of gentlemen of such disti- 
guished ability. But the bill before the senate involved 


himself with a silent vote upon it. The subject was 

high interest to the state which he had the honor in pat 
to represent, both asa member of the common union, 4! 
in reference to her peculiar position, bordering, as sh 


question. This obligation of duty derived addition! 
force from the resolutions of the state of North Carolin, 
instructing her senators to exert their influence to obtall 
a ‘‘peaceable adjustment of this controversy,” and to pr 


vernment and the state of South Carolina. While its! 
were afforded him pleasure to comply with the reques 
of his constituents, in obeying their injunctions on this 
occasion, he followed also the dictates of his own juds 
ment and ardent wishes. It was his earnest hope th 





because it leads back his recollections to the old Jer- 


this contest, which was now assuming an angry and threat 
ening aspect, should be settled in a peaceable mannel 


duce a restoration of harmony between the federal g¢ F 
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does, upon the state out of whose legislation arose this” 
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H e need not say that he disapproved of the course of} The honorable gentleman from Pennsylvania, in the 
South Carolina, or that his state disapproved of it. Her | course of his remarks, spoke of the submissive manner in 
course, he thought, had been rash and uncalled for by the | which that state would yield obedience to the most unjust 
exigency of the times. She should have relied, as he did, | and injurious legislation of congress. The history of that 
upon a constitutional remeily ; upon the returning sense state was illustrated by the virtues and atriotism of her 
of justice in the people of the northern and eastern states;] citizens, but the senator would pardon him if he should 
and upon the wisdom and patriotism assembled in the le-| say that the state of Pennsylvania was not quite exempt 
wislative halls of the country, But the state of South | from the faults which are imputed to the state of South 
Carolina thought differently, and took redress into her| Carolina. ‘The course of Pennsylvania in the famous 
own hands. She was responsible to herself for her course. | Olmstead case, had some agency in bringing about the 
it was not his business to sit in judgment upon her, but] present state of things in South Carolina, ‘hough South 
to express on his own part, and that of his state, disap-} Carolina had not derived her impulse from that source, 
wobation of her course, . _ |yet the doctrines once contended for by Pennsylvania 
The bill, though proposing on its face to be general in were appealed to in justification of her present course, 
its application, was manifestly intended to be applied to| The opinions and principles of Pennsylvania in the Olm- 
South Carolina alone. ‘Though the name was not written | stead case, had been cited in the discussions in South Ca- 
under the picture, he who runs may easily read. What|rolina, as justifying her resort to self-redress. He did: 
is the proper way of settling this question? What course | not stamp his approbation on them, nor en those of Caro- 
is most likely to lead to a peaceable adjustment of it? |lina. Mr. Brown then read extracts from the report 
This is the question Wefore us. ‘The conimittee on the} made in the house of representatives of Pennsylvania, on 
judiciary must excuse him, if, notwithstanding the high|the message of the governor, relative to the mandamus of 
respect he entertained for their talents, be should wholly |the supreme court of the United States, in the ease of 
dissent from the specific remedy which they propose. |Gideon Olmstead, as follows:— 
He did not believe that the bill by them presented to the | ‘That the subject referred to them has not failed to 
senate, Was calculated to carry out the glorious, the ines- engage their most serious reflection. They have viewed 
timable principle of our institutions, that our government |it in every point of light in which it could be considered, 
should be essentially pacific in its remedies. He believed |It is by no means a matter of indifference. In whatever 
that, in its consequences, it would be attended with vio- | way the legislature may decide, it will be in the highest 
jence, and perhaps lead to civil war. He objected to the |degree important. We may purchase peace by a sur- 
provision which authorised the repulsion by force of any |render of right, or exhibit to the present times, and to 
attempt to execute the laws of South Carolina in reference jlate posterity, an awful lesson in the conflicts to preserve 
to the revenue. ‘To that provision he mainly objected, jit. lt becomes a sacred duty we owe to our common 
but there were some other provisions of minor impor-|country, to discard pusillanimity on the one hand, and 
tance which did not meet hisassent. If any one principle |rashness on the other. In either case we shall furnish 
was better established than another, in reference to our | materials for history; and future times must judge of our 
institutions, it was that the military should be subordinate | wisdom, or our weakness. Ancient history furnishes no 
to the civil authority. Ifany one principle was sacred, it |parallel to the constitution of this united republic. And 
was this. It was one which no emergency justified us in |should this great experiment fail, vain may be every ef- 
departing from; one which constituted the very essence fort to establish rational liberty. The spirit of the times 
of a repubjican form of government, and without which |gives birth to jealousy of power; it is interwoven in our 
free institutions could not exist. When we establish the |system, and is, perhaps, essential to perfect freedom and 
doctrine that military authority may step in to execute the |the rights of mankind. But this jealousy urged to the 
law, before the judiciary has exerted its powers, then the }extreme, may eventually destroy even liberty itself. As 
essence and spirit of our insitutions are essentially chang- |conneeted with the federal system, the state governments, 
ed. It has been our boast that in cases where other na-| with their inherent rights, must, at every hazard, be pre- 
tions resort to war, we resort to a peaceful mode of attain- | served entire; otherwise the general gevernment may a» 
ing a settlement of the question; and to the judicial tribu- | sume a character, never contemplated by .its framers, 
nals is committed the administration of these peaceful | which may change its whole nature,” 
measures. He did not at all object to the due administra- 
tion and operation of the laws of the United States, Tle 
wished the laws to find support in the energy of the con- 
stitution. It was vain to say that coereeive measures sre 
necessary in this case; for there is an inherent energy in 
the constitution which will enable the laws to triumph 
without an appeal to force. 
The senator from Pennsylvania asked us the other day, 
if we were unwilling that the powers proposed to be given 
to the exeeutive by the bill, should be confided to the pre- 
sent president of the United States. But that was not the 
question. He would say that the past course of the presi- 
dent had been such, as to entitle him to unlimited confi- 
dence, and there was no individual to whem he would 
more willingly confide this power than to the president. 
But there was no man, however elevated in station and 
ennobled by virtue, however pure his integrity and ho- : : __ ; ‘ 
nest his purposes, to whom he would give a’power which | ‘‘Itesolved, T ne should the independence of the 
was unwarranted by the constitution. “We are told that |Sttes, 8S — 7 Ge conan We Gentreyedy the 
a jealous watch over the repositories of power, is the only rn i the ig pon Sows he Daler s: a country, cannot 
way of preserving liberty. He could not believe fora de singe ban el “ at ie qin yy haps to de- 
moment, that, if this power were given to the president, rapt piri ae desk me } bs Fe rcoty oe ny aver. G. pares, 
he would abuse it. But it might, in worse times than 7 pre Png sag hha Rbontsair rd Unit Govespments 
these, and in worse hands than his, be abused, to the de- |""C Waenever : me r. rd ") iby . f nited States be- 
struction of our institutions. We may be told that the |CO™*° ergy. we got. o rom the history of 
soles will be limited as to continuance and application. eee, Ween ee ae ee 
ut what does history teach us? that the fact of to-day| ‘Those papers show what were the doctrines of Pennsy]- 
‘comes a precedent to-morrow. Our own history shows |vania at that time, and it is well known that she went on 
us Instances of powers, some well established as constitu- |to carry those into practical operation. She called out 
onal, which the framers of the constitution and its early | her whole military power to resist the decree of the court, 
riends would have shrunk from with dread. ‘The gene-|and steps were taken to bring her military force into actu- 
ral government has been gradually drawing to itself the al service. He did not adduce this fact because he ap- 
exercise of doubtful powers. When told that they are proved of the doctrines of Pennsylvania, for, in his opi- 
not _— by the constitution, they reply that they are nion, she went too far. Buthe meant to show her rash- 
justified by precedent. ness did not draw down upon her the power of the mnion. 








** Resolved, That in a government like that of the Unit- 
ed States, where there are powers granted to the general 
government, and rights reserved to the states, it is im- 
possible, from the imperfection of language, so to define 
the limits of each, that difficulties should not sometimes 
arise from a collision of powers; and it is to be lamented 
that no provision is made in the constitution, for deter- 
mining disputes between the general and state govern- 
ments, by an impartial tribunal, when such cases occur, 

** Resolved, That from the construction the United 
States courts give to their powers, the harmony of the 
states, if they resist encroachments on their rights, will 
frequently be interrupted: and if, to prevent this evil, 
they should, on all occasions, yield to stretches o 4 
the reserved rights of the states will depend on the arbitra- 
ry power of the courts. 
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The administration of that day had not recourse to milita- 
ry coercion. The decided stand which the state had 
taken was known to the government and to congress, but 
they did not consider that any coercive measure was ne- 
cessary before the judicial tribunals had tried their reme- 
dy. No bill was introduced in congress, no measures re- 
commended by the president for meeting the measures 
of Pennsylvania with military foree. They trusted to the 
force of our institutions, without other remedy, and those 
institutions triumphed. 

Should not the recollection of this transaction inculeate 
upon Pennsylvania moderation, and unabated confidence 
in a peaceful remedy? The case addressed itself particu- 
larly to that state, and bound her to practise the same mo- 
deration towards Carelina which the union practised to- 
wards her, when, in a moment of high excitement, she, 
opposed herself to the laws of the union, He would, in 
further support of his views, read from a speech delivered 
by a highly distinguished citizen of Pennsylvania, a pas- 
sage which was fraught with just* and liberal seutiments. 
(From the address delivered before the literary socicties 
of Jefferson College, at the annual commencement in 
September, 1832, by the Hon. Wm. WiLkiNs, he read 
the following passage: } 

“If we start with horror from such frightful conse- 
quences, let our efforts be directed to avert the evil which 
brings them in its train. Ever keep in mind the spirit of 
compromise in which our constitution had its origin. In- 
stead of defiance and derision, let us adopt the tone of 
conciliation, and where practicable, of concession. In- 
stead of hunting up materials, from spiteful comparisons 
between different states or districts, let us remeniber only 
what is glorious in the history, or estimable in the cha- 
racter of each; adopting the happy quotation of Lord 
Chatham, when deprecating that stubborn and contemptu- 
ous defiance which led to the dismemberment of the Bri- 
tish empire; let each state, in reference to every other, 

‘Be to her faults a little blind, 
‘Be to her virtues very kind.’” 

In dwelling on the ecmmon efforts and the common 
sacrifices—on that precious find of glorious reeollections 
which two wars have accumulated for the whole country, 
there must be kindled a generous and sympathetic ardor 
which will prove the most powerful of centripetal forces, 


I agree, continued Mr. B. that the spirit of compromise 
and conciliation is the strongest bond which binds us to- 


gether, and it is that tic which unitcs us, and not the 
‘strong arm of military power. 

The gentleman from New Jersey, in the course of his 
remarks, said thet the constitution was ratified by the 
people; that it was submitted to the states merely from 
convenience, and that the people had clothed the general 
government with its powers. ‘lo that position he would 
not assent. It brings up the great question of consolidat- 
ed powers. ‘The establishment of this doctrine utterly 
annihilates the constitution, as it was expounded by the 
most enlightened republicans of "98 and 799. If that doc- 
trine had been constitutional, then it was only necessary 
that the constitution should be ratified by the majority of 
the people. The ceremony of submitting the instrument 
for the ratification of the states was an idle mockery, if 
the powers granted by the constitution were not granted 
by the sovereign states, but by the people in mass. He 
would refer to the history of the transaction. Eleven 
states had ratified the constitution, constituting an over- 
whelming majority of the people; but still North Caroli- 
na refused to ratify it, and so did Rhode Island. As sove- 
reign states they refused their sanction to it. If the doe- 
trine of the senator from New Jersey was correct, North 
Carolina was, at this time, guilty of resistance to the con- 
stitution and laws. Little Rhode Island was guilty of op- 
position to the supreme law of the land, for she did not 
come into the union for some time after North Carolina. 
That single circumstance shed much light on this subject. 
We are a small state, not larger than some of the coun- 
ties in New York, exerting an unlimited sovereignty, co- 
extensive with that of New York, Pennsylvania, or any 
other state of the union. Another fact repudiates the 
doctrine here advanced, that the constitution is the work 
of the people. It is only necessary for a majority of the 
states, consiituting one-fourth of the people, to refuse to 
elect senators, and an end is put at once to the general 
government. This consideration puts to flight all the ar- 
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guments urged to prove that this is a consolidated govern 
ment. He was aware that it had been said, in repl na 
this remark, the meaning of the quorum, which dane, : 
cessary to enable the senate to transact business, would, 
in this case, be construed to mean a majority of the state, 
actually represented; and the states not represented would 
not be considered as belonging to the union. But thi, 
objection would make good the doctrine of the right of 
et for if a state is out of the union, she has seceq. 
ea. 

But if the origin and nature of our government did not 
put this idea to rest, the character and extent of our cou, 
try would have done so. The people of so wide and . 
rious a surface would never have delegated the powers to 
make a consolidated government. They knew that no 
such government could exist here. What says Mr. Ha- 
milton in the Federalist?) What says Mr. Madison on the 
subject?) Why, that to adopt a consolidated government 
would be destrvying the principles of the revolution 
and would inevitably lead to monatichy. And why? Be. 
cause whenever a majority, having adverse interests to 
the minority, should combine to oppress the smaller por- 
tion, the latter would have to intrench themselves behind 
their reserved rights, and make resistance to the oppres- 
sion, or be annihilated. What would be the consequence 
of this resistance? So soon as the minority, discoverin 
that the majority were forcing interests adverse to their 
own, and they began to resist the encroachments, the mi- 
litary arm of the government would immediately be 
strengthened, and there would be but one step beyond 
that. that of a monarchy. 

‘Lhe gentleman from New Jersey had said that it was 
the aspiring pride of the state sovereignties which had 
led to this state of things. The aspiring pride of the state 
sovereignties! It was an avowal of doctrines such as these 
which was so repugnant to his feelings. It was well 
known that in the origin of the government the country 
was divided into two great parties. One of these parties 
contended in favor of the reserved rights of the states, 
and to restricted powers of the genteel overnment. The 
other was for conferring on the general government un- 
limited powers. This last was called the federal party. 
Witha loud note they proclaimed the necessity of invest 
ing the general government with a vast range of authority. 
Some otf them even went so far as to proposea monarchy. 
Mr. Hamilton was willing to have clothed the government 
with authority which would have left nothing but the name 
of the republic. He proposed even to go so far as to give 
to the president a negative power over the state legislation. 
Kecfore the state laws should become valid, he thought 
that they should be subjected to the sanction of the fede- 
ral exeentive. Such, said Mr. B. is my remembrance of 
the subject. The history of these times would shew the 
fact. ‘The doctrine of state rights, and of the reserved 
powers of the state sovereignties, was abhorrent to the 
states. . They did not, however, succeed in carrying their 
enlarged views into effect. He did not intend to m uve 
terize the whole of that party as entertaining these views. 
But such were the sentiments of some of its leaders. Nor 
did he intend to impugn the motives of these gentlemen, 
though he doubted not, they were actuated by feelings as 
patriotic as those which actuated any men. But it was 
well known that the high-toned part of the federal party 
did doubt the competence of the people to self-govern- 
ment. They were for arming the federal power with all 
authority, in order, as they said, to save the people from 
their own worst enemies. ‘here were some of the pro- 
minent men of the country who did not subscribe to that 
principle; but who did believe that the people are compe- 
tent to self-government, that they were fully able to go 
through the work which they had begun, and to carry out 
that beautiful theory of republican rule. Happily for the 
country, they prevailed. Happily for the country, the 
principle was established, that the states were sovereign 
and independent, as to ail powers which they had not de- 
legated to the general government. And some of the re- 
publican party went so far as to believe, that the states 
themselves had the right, in the last resort, to determine 
for themselves what were the precise powers which they 
had delegated. 
nullification, as it now prevailed in South Carolina w* 
about to be made use of, not against that doctrine alone, 


which he did not rise up to defend, but for the purpose of 


He was well aware that the doctrine of 
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foundi it a war of extermination. It was against 
we Se desired to ehter his protest; under this ie 
ed battery he saw, that it was intended to fire upon the 
ights of the states. Gentlemen held up the flag of nulli- 
feation rang all the changes upon the word, sounded the 
toesin of alarm th out the country, and presented the 
hole matter in a light the most unfavorable to South Ca- 
w lina, in order to justify to the other states the war which 
her were disposed to wage. It was a war, too, which 
ould admit of no neutrals. The gentlemen who have 
taken the strong ground, like Napoleon, have thrown out 
at there must be no neutrals. 
[ take my stand, said Mr. B. on the reserved rights of 
the states. I repudiate the doctrine of nullification. I 
repudiate also the hi h-toned doctrine of the federal par- 


are to attribute nullification. I believe that doctrine pro- 
duced it, is the parent of it. It is by an improper pres- 
sure of the federal government on the rights of the states, 
and by exercising doubtful powers, that the state of South 
Carolina has been thrown into this position. He did not 
mean tojustify the course of that state. But whether she 
was right, or whether she was wrong, this furnished her 
with something like an excuse for her conduct. He be- 
lieved that the principle was as susceptible of demonstra- 
tion as any principle of mathematics, that almost any at- 
titude of resistance against the federal government, in 
which states had been seen, arose out of the unwarrantable 
exercise of doubtful powers by the United States. They 
had always been inclined to tranquillity. They had al- 
ways been disposed to make a child’s bargain with the 
United States—if you will let us alone, we will let you 
alone. They would never have admitted the idea of rising 
in opposition to the United States, unless there had been 
some exciting cause. The whole history of the world 
ves this fact. There is no precedent where a people 
ve arrayed themselves against a supreme power with- 
out any occasion, because the great, body of mankind has 
always been found more ready to acquiesce in oppression 
than to resist it. He desired gentlemen to produce a sin- 
le precedent where a — whose pursuits are peace- 
ul, and agricultural for the most part, were willing to 
cast away ‘‘the piping times of peace,”’ and for the mere 
love of glory, to rush into a conflict against power, and 
that power twenty times larger than itself. Could gentle- 
men produce an instance where any state, without provo- 
cation, had ever offered resistance to the general govern- 
ment? He had thus, he believed, established the great 
principle that the states themselves were always willing 
to be quiet, and that most of the opposition which had 
been manifested against the general government had arisen 
from the exercise of doubtful power by that government, 
hy which had been provoked that state pride which the 
ntleman from New Jersey so earnestly denounced. 
Without that pride this republic would now have been as 
nothing. To justify this principle that most of the contro- 
versies which had arisen, have arisen from the circum- 
stance of the federal government taking their debateable 
ground, he would read an authority which would meet 
with the approbation of all pure democrats. It was the 
authority of George Clinton, a name deserving of all re- 
ra prey et venerabile nomen—a man distinguished 
or his steady adherence to democratic doctrines. When 
he was president of the senate in 1810, he gave his cast- 
ing vote against the bank. It was on that occasion that he 
used the following language: 

“In the course of a long life I have found that govern- 
ment is not to be strengthened by the assumption of doubt- 
ful powers; but by a wise and energetic execution of those 
which are incontestible; the former never fails to produce 
ae and distrust, whilst the latter inspires respect 
and confideuce. 

“If, however, after a fair experiment, the powers vest- 
ed in the general government shall be found incompetent 
to the attainment of the objects for which it was institut- 
ed, the constitution happily furnishes the means for re- 

ying the evil by amendment, and I have no doubt, 
t, in such event, on an appeal to the patriotism and 
sense of the community, it will be readily applied. ” 


hat was thé result of his experience? That the go- 


vernment was never stregthened by the exercise of doubt- 
ful powers. A doctrine which still prevails among the 


——————— 





York, and which they can never consent to surrender, un- 
less they should become recreant to the great principles 
which they have always maintained. But he would not 
only quote authority, but he would also quote facts. What 
was it which excited the first controversy between a state 
and the United States, a conflict which threatened to bring 
ruin on the country, and which was designated the reign 
of terror by the republican party, as it well deserved to 
be characterised. He referred to the alien and sedition 
law, which, by usurping the power of trampling into dust 
the liberty of speech, the freedom of the press, and all 
the rights and securities which the people had enjoyed, 
called forth a movement the most glorious to the country 
that can be imagined. It drew forth the celebrated report 
of Mr. Madison, a report to the merits of which he was 
totally inadequate to do justice. This was a movement 
of the aspiring pride of the state sovereignties, which, 
instead of destroying the union, brought back the govern- 
ment to its first principles. So much, then for state pride. 
If that state pride had preserved the constitution at its last 
gasp, it ought not to have called down upon it sueh un- 
qualified reprobation. ‘The doctrines of Virginia saved 
the confederacy in that dangerous crisis. They produced 
a civil revolution, which brought into power the wisest 
and the ablest statesman who ever lived in any country. 
This was one of the benefits which had resulted from 
state pride. 

In the case of the establishment of the United States 
bank, there arose also a conflict of powers. There were 
many who believed that it was an assumption of power 
not delegated to the federal government. Obio was one 
of the states which held that opinion. This matter also 
was finally adjusted. What was the next question which 
agitated the country? It was the exercise of the power of 
internal improvement. That was not an expressed power 
granted to the general government. It was among the 
doubtful powers, and the right to exercise it denied by 
several of the states. It was denied by the state of New 
Hampshire, and by a very respectable portion of the state 
of New York, which held that it was one of the doubtful 
powers. The right of appropriating money to all or any 
abjects was another of the doubtful powers. The state 
of New York, and some other of the states, disputed the 
right of the federal government to appropriate money 
except for the purposes pointed out by the constitution. 
Such are the contentions which had arisen from the exer- 
cise of doubtful powers by the federal government. 

The case of Georgia was the next to which he would 
call the attention of the senate. The usurped powers 
which the United States attempted to exercise over her 
provoked the pride of that state, as well it might. When 
the government of the United States undertook to tell her 
that she could not extend her jurisdiction over the whole 
of her own soil, she might well resist. This contention, 
arising also from the exercise of doubtful powers by the 
United States, was at one moment pregnant with awful 
menace, 

The last but not the least of the conflicts which have 
arisen from the exercise of doubtful powers by the general 

overnment was in relation to the protective system. 

lere the’ government of the United States had assumed 
the right of unlimited taxation, of taxing one portion of 
the community for the benefit of another, and a more fa- 
vored portion. He hoped that he had thus succeeded in 
establishing the position, that most of the controversies 
which had arisen, had their origin in the exercise of doubt- 
ful powers by the federal government, operating against 
those rights which the states deem necessary for the pre- 
servation of their existence in a sovereign character. 

The gentleman from New Jersey had held up the con- 
stitution in his hand, and with all that patriotic ardor for 
which he was distinguished, said he should cling to the 
bond. I, too, said Mr. B. will cling to the bond: and 
while I will willingly allow the gentleman to take full 
usage, I hope that, in taking the pound of flesh, he will 
not spill one drop of blcod. The gentleman had also said, 
that old Rome never submitted to the dictation of any of 
her provinces. This was a luminous commentary on the 
rest of his remarks. No wonder that he had spoken dis- 
paragingly of the states, when he compared them to Ro- 
man provinces. This sufficiently accounted for the con- 
solidatory principles of the gentleman from New Jersey. 





distinguished leaders of the party in the state of New 


But old Rome was always ready to extend justice to her 
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provinces. Whenever the deputies of a provinee came 
before her senate, she did not fear to do them justice. We 
may all becomingly fear to do wrong, but we should not 
fear to do justice. 

‘The gentleman from New Jersey had said he would not 
strike a sister state, but would retire to the wall. Fle, 
Mr. B. admired this principle, which so admirably ac- 
corded with what he knew of the private wofth of the 
gentleman from New Jersey. But when the gentleman 
went on to say, that the dignity of the country required 
that the laws should be exceuted, he could not avoid ask- 
ing him in what that dignity consisted? Did it consist in 
calling out the military power, in bringing citizen into 
conflict with citizen, and deluging the country with the 
blood of her children? Ifthat was the meaning of the dig- 
nity of the country, he, Mr. B. prayed heaven to deliver 
him from such dignity. He considered that the dignity 
and honor of the country would be best promoted and es- 
tablished by doing justice; and carrying out peacefully 
and efficiently the principles of the constitution. This 
would be worth all false glory, all the national glory of 
which we have heard so much. It would eclipse all the 
glory of imperial Rome, and of imperial France, which 
was nothing to the glory of a just, equal and benignant 
dispensation of the laws. 


One of. the reasons which had mainly induced him to 
rise was, to shew that every peaceful remedy should be 
resorted to. ‘he constitution was framed in a spirit of 
mutual deference. It was ratified in that same spirit of 
deference; and so it ought to be administered. The whole 
history of our country conforms to that principle; a mutual 
deference to all great interests of the country. ‘The prac- 
tice of the government had been invariably marked with 
the spirit of conciliation. 


The state of Kentucky in 1794 was dissatisfied with the | 


government of the United States, because the free navi- 
gation of the Mississippi had not been secured. ‘The le- 
gislature of that state made a strong remonstrance on the 
subject to the general government, claiming that free na- 
vigation as their right. ‘They asserted that God and na- 
ture had given them this right; and they menaced a with- 
drawal from the union if it was not obtained for them. 
What was the course of Washington? What was the 
course of the American congress on this oceasion? ‘They 
did not assume the ground that they would not legislate 
while this menace was held overthem. Yet no one could 
doubt the courage of Washington. No one could doubt 
that he was not prepared for every emergency. He said that 
the government had been established in a spirit of com- 
promise, and he recommended that a respecttul reply be 
riven to the state. He laid before the legislature the facts 
in the ease, and the free navigation ot the Mississippi 
was obtained. 

There was also another case, which was the assumption 
of the state debts. At the close of the war of the revolu- 
tion, besides the national debt, each state had contracted 
its debt, and it was demanded by the castern states that 
the general government should assume the payment of 
these debts of the states. Such was the dissatisfaction 
which resulted from congress delaying the payment of 
these debts for five years, that a dismemberment of the 
union was expected. In making this reference he had no 
intention to cast an imputation on the states, but merely 
to state the facts. The general government ultimately 
assumed these debts. Suppose that instead of taking this 
course, the general government had acted on the idea 
thrown out by the gentleman from New Jersey, that the 
pride of the state sovereignties ought to be checked, we 
should not, said Mr. B. have been at this moment engag- 
ing in this diseussion, and enjoying the privilege to which 
this floor entitles us. 

The next instance was the repeal of the embargo law 
in 1807. ‘This was a measure of Mr. Jefferson; and one 
to which he was greatly attached. But when he saw that, 
by the continuance of this embargo, the union was likely 
to be dismembered—did he say that the law must be en- 
forced at all hazards? No such thing. Acting on the 
conviction that this is a government of compromise, he 
repealed the embargo. In his works, published since his 
death, it is made apparent that this was a very favorite 
measure with him. Yet, on the approach of so dangerous 
a crisis, he hesitated not to abandon and repeal it. 
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This is another instance of concession on the part of th 
general government to states, which resisted the exerg) “ 
of doubttul powers. v" 

- As he had stated his objections to the course which the 
honorable judiciary committee had advised or recon, 
mended to the senate to adopt, and deeming it not Cals 
culated, as hon. gentlemen had observed, to preserye 
the union, but, on the contrary, caleulated, if carried j). 
to practical operation, to destroy this glorious union, jt 
was proper that he should state what he thought woyj) 
best meet the present crisis. He considered the true pe. 
medy a peaceful remedy—that of coneiliation—aceordiy 
alike with the genius of the constitution and the practics 
of the government. The reyenue should be reduced 4 
the wants of the government; and the oppression which 
the southern people labored under in consequence of {hy 
tariff system, ought to be removed. If gentlemen wig). 
ed to preserve the union, the country should be appeas. 
ed. ‘This appeared to him te be an infallible remedy, 
The one, however, which the committee had prescribed 
might be fraught with some danger. He was aware tha 
there was a set of politicians, who thought this the fayo,. 
able moment to try the strength of the union, and that go. 
vernment ought not to concede one particle of the pro. 
teetive system. Can it be possible, at this day, (said Mr, 
B.) that any individual would wish to jeopardize the 
peace and harmony of twelve or thirteen millions of 
ple—not only the peace of a whole people, but to retard 
the progress of free governments throughout the world, 
by an experiment of that kind? ‘To try the strength of 
tle union, and whether it can survive the use of the mi. 
litary power? He hoped not. He trusted that our re. 
public would be hazarded by no such speculative expe. 
riment. . 

It is argued, continued Mr. B. that the state of South 
Carolina having placed herself in this attitude of detence, 
congress ought not to legislate on the subject, as had 
been said in some of the newspapers, while the sword is 
brandishing over our heads, ‘This is not meeting the 
question, it is not the true question—it is a question of 4 
very different character. Are the people of South Caro- 
lina alone concerned in this matter? Is not a vast portion 
of the American people concerned in it? Are not the 
whole of the southern states interested in this subject’ 
It is not only the southern states, but the state of New 
Hampshire, the state of Maine, and a portion of the peo- 
ple of New York; but a large and respeetable number 
of the states in the south west, which consider the tariff 
system unjust and repugnant to the principles of the con- 
stitution, and that we have no right to keep it up. It is 
argued that justice should not be done to South Carolina, 
beeanse she has assumed a menacing attitude. This is 
not a proper view, it is not just to the other states, Is it 
any reason because South Carolina has acted imprudent. 
ly, that she should not receive justice? If she has forfeit- 
ed any claim to the consideration of the general govern- 
ment, ought the other states to incur the forfeiture? No- 
thing can be more erroncous—nothing more absurd—no- 
thing, I will say, more tyrannical than to oppress all the 
southern states, because South Carolina has acted rashly. 
Ido not, said Mr. B. argue this question asa southern 
question. ‘Thank God, in the exercise of my legislative 
rights and duties here, I ean look beyond the Potomae. 
‘Thank God, I have a feeling which is not confined to the 
geographical limits of any portion of the United States. 
I can look and judge of my eountrymen north as well as 
south of the Potomac; and I wish it to be distinetly w- 
derstood that what I now say respecting South Carolina, 
I deem applicable to every member of this confederacy. 
To no one of these states would I arrogantly say—I will 
not do justice, until you come on your knees before me. 

I do hope if I have any patriotism, it is not thatnarrow, 
contracted patriotism which is confined to geographical 
limits. Itrust, it is that patriotism which looks abroad 
over the union, and embraces every portion of my fel- 
low citizens. And so help me God, if my constituents 
were this day to demand that I should perpetrate an act 
of injustice against any member of this confederacy—that 


I should do an act in behalf of North Carolina which 


would trench upon the rights of Maine or of Massachv- 
setts, or Pennsylvania, which I believed destructive of 
their constitutional rights, so help me God I would re- 
sign my seat and retire to my home, rather thar jeopard 
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the peace of this republie—this glorious experiment of 
a free vernment—by taking what justly belongs to 
Maine, and unjustly to bestow it on North Carolina, be- 
lieving that a man presents a more vy dignified attitude 
who refuses to do an unjust act, than he who perseveres 
in injustice. 

7m But what are we now calledupon to do? We are call- 
ed upon imminently to jeopard the public peace, by a 
novel and dangerous experiment—to enforce a law which 
yot only a large portion of the American people believe 
unconstitutional, but which I verily believe, if the ques- 
tion were subinitted to their individual opinion this day, 
they would repudiate and require to be rejected. We 
are called upon to enforce a tariff law, which I believe 
the majority of the 67 of the United States desire to 
have amended or modified, and the modification of which 
is fortified likewise by the recommendation of the chief 
magistrate. : 

And before I proceed further, let me explain myself 
on this point. I do not take the ground, and L will not 
take it, and I wish to be distinctly understood with re- 
spect to this matter, that a law which is tainted with in- 
justice should not be put in force. I take the ground 
that no law oppressive in its character should be execut- 
ed by pete Carte of military power, until every pacific 
measure which can be devised shall have been resorted 
to without the desired result. The remedy for evilsof the 
greatest magnitude, should be sought for in the peaceful 
tribunals of this country, according to the great principles 
handed down to us by the English whigs, and which we 
have infused into the spirit of our constitution and govern- 
ment. 

If, on a failure of all these means, it shall be found ne- 
cessary to use force to execute the laws, let it be used. 
Iam not prepared to say thatthe emergency cannot arise; 
but I do say, that before a law of this kind is to be exe- 
cuted—before the peace of the union is to be disturbed 
there ought to be a reference to the justice, to the wisdom 
of congress—to weigh, to examine the provisions of that 
law, and solemnly to pause and reflect, before proceeding 
to put it in foree by military power. 

beg leave, said Mr. B. to advert to what the presi- 
dent of the United States has said in his message to con- 
gress, and do it because this is the first remedy which 
the president recommended to congress at the opening 
of the present session. IT cannot doubt, that if the exe- 
cutive wishes were consulted, he would, and decidedly, 
give the preference to a peaceful settlement of the diffi- 
culties by congress. 1 do not mean to say that his pre- 
ferenee should influence our legislation, but it ought to 
have weight with us. 

Speaking of the extinguishment of the public debt the 
president goes on to remark— 

“The final removal of this great burthen from our re- 
sources affords the means of further provision for all the 
objects of general welfare and public defence which the 
constitution authorises, and presents the occasion for such 
further reduction in the revenue as may not be required 
for them. From the report of the secretary of the trea- 
sury, it will be seen that after the present year, sucha 
reduction may be made to a considerable extent; and the 
subject is earnestly recommended to the consideration of 
congress, in the hope that the combined wisdom of the 
Sreruatives of the people will devise such means of 
etecting that salutary object, as may remove those bur- 
thens which shall be found to fall unequally upon any, 
and as may promote all the great interests of the com- 
mutity, ”? 


Again, in another part of the message, the president 
remarks: , 


“That manufactures adequate to the supply of our do- 


mestic¢ cousumption would, in the abstract, be beneficial to 
our country, there is no reason to doubt; and to effeet their 
establishment, there is perhaps no American citizen who 
would not for a while be willing to pay a higher price for 
‘them. But for this purpose, it is presumed that a tariff 
of high duties, designed for perpetual protection, has 
entered into the minds of but*few of our statesmen. The 
most they have anticipated is a temporary, and generally 
incidental protection, which they maintain has the effet 
to reduce the price of domestic competition below that of 


the foreign article. Experience, however, our best guide 
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the advantages of this system are not counterbalanced by 
many evils, and whether it does not tend to be 
minds of a large portion of our countrymen, a spirit of 
discontent and jealousy dangerous to the stability of the 
union.” 


in the 


These are the sentiments of the president regarding 


the law which we are now called on to adopt extraordi- 


nary means of carrying it into execution. 

As Lconsider this is a most important point—as I consi- 
der it the true means of removing the difficulty now involv- 
ed in this question, I have not only adverted to the annual 
message of the president as showing the views of the ad- 
ministration aud their remedy for the difficulties in the 
south, but I would now beg leave to read from the annual 
report of the secretary of the treasury. 

[Here Mr. Srown read an extract from the annual re- 
port of the secretary of the treasury on the subject of the 
reduction of the duties. ] 

‘Thus we have the direct suggestion of the present ad- 
ministration, that this is the most appropriate remedy. It 
is the one which was first suggested at the opening of 
the session, and I believe it is calculated to achieve all 
the great objects so much to be desired, all which it is 
necessary to achieve, aud that without endangering the 
republic. 

What is the extraordinary spectacle, I would remark, 
which the American republie now exhibits to the world? 
A republic which has heretofore boasted of its freedom 
—a republic which has heretofore pursued the ‘teven 
and peaceful tenor of its way”—a republic which had 
been found competent to all the legitimate purposes of 
government without slaughtering its citizens, and which, 
with very few exceptions, has gone on peacefully for fifty 
years. We present the extraordinary spectacle of cali- 
ing on the administration and the executive branch of the 
government to enforce a lew against a portion of our fellow 
citizens to compel them to contribute so much money to 
the revenue, which it is acknowledged is six millions 
annually more than is requisite for the wants of the ge- 
neral government. A removal of that burden would re- 
move all difficulty with the state of South Carolina. Even 
a partial removal of it—a mitigation of it, would make 
the tariff system more acceptable to the people, without 
a total abandonment of the principles; I speak in refer- 
ence to the views and prevailing sentiments of that por- 
tion of the people I represent. 

Sir, it does appear to me a powerful consideration that 
we are almost on the eve of a civil war; and for what? 
‘To enforce a law for the collection of revenue, when it 
is admitted by the secretary of the treasury that there 
are at present six millions of dollars more than is wanted 
for the common purposes of the government. Is this 
calculated to elevate us in the eyes of the nations of Eu- 
rope’? Is this calculated to cheer the hopes of those 
people who have been long struggling for their rights? 
Permit me to say that I think it will somewhat weaken 
the force of our republican experiment; yet, I believe 
that our government is capable of achieving all the great 
objects for which it was designed, and settling this mat- 
ter. 

If, in the revolutionary contest, when the blood and 
treasure of this country were profusely poured forth to 
establish the rights and liberties of mankind—to give 
self-government and to abolish unjust taxation—any one 
of our ancestors who were engaged in this glorious strug- 
gle had predicted that in less than halfa century after- 
wards we should be engaged in the consideration of a bill 
to compel a portion of the people, at the point of the 
bayonet, to pay taxes when the government had six mil- 
lions of dollars more than it needed, they would not have 
believed him; credulity itself at that time would not 
have believed such a prediction. If they could have 
credited the story, it would have enervated the arm which 
struck for liberty—would have damped the bosom which 
¢lowed with patriotism. But what has been the practice 
of our government heretofore? I beg leave to recur to 
another ease distinguished in the history of our govern- 
ment, and which I overlooked at the time I was remark- 
ing on the various instances of forbearance shown by our 
government, In the late war, when a large majority of 
the people of the United States believed the pride of the 
‘}country to have been wounded—when the constituted 





°u this as on other subjects, makes it doubtful whether 


authorities of the land believed the national honor to 
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have been trampled upon by the British government, 
aud considered it the sacred duty of all to assist them in 
resenting the insult, we found many on that occasion, 
yes, even pending the gloomiest period of the war, re- 
sisting every bill which went to give the government of 
the United States men and means to prosecute that war. 
They resisted it on the ground, that peace might be ob- 
tained; and, I believe, because they deemed the war to 
be unjust, and, while our villages were smoking and our 
country invaded by a large body of hostile troops. 

We find at that moment, a large body of men in con- 

ss, whose patriotism I do not call in question, far be 
it from me to do so—a powerful and talented respectable 
body of men, even at the darkest periods of that war, 
voting against giving men and money to carry on the war. 
Great Britain had trampled on our commercial rights— 
had insulted us on the high seas for six years before war 
was declared. Notwithstanding all this, we found a pow- 
erful body who said that no army nor money ought to be 
voted to the goverument. Now, if that spirit of forbear- 
ance, great as it was, could be shown to an enemy whose 
ery was, delenda est Charthago—if that spirit eould be 
exercised bellu flagrante—certainly some little patience 
is due to our brethren of the south. Surely some for- 
bearance ought to be shown to our own countrymen. If 
there were many at that time who thought the sword 
should not be unsheathed against those who would tram- 
ple us under foot, is it tobe supposed that we are now to 
plunge it into our fellow citizens without some litttle ex- 
amination into their cause? | 

I Wish to be distinctly understood on one point. I do 
not intend to justify South Carolina; [am not her advo- 
cate, but she hed a right to have justice done her. I do 
believe, however, that this question may be settled; and 
that by acting in a spirit of conciliation—a spirit not only 
due to her, But the vast portions of the north and south, 
the question might be put at rest. As regards the union 
of these states, there is not a member in the senate, and 
I trust [ shall not be considered egotistical when I say that 
there is not, in the whole union, one in soul and heart 
more dearly devoted to it thanmy humble self. I believe 
that all the advantages of liberty, and of a free govern- 
ment, are at issue inthis matter, and it is for that reason 
I urge a pacific course. Even the Grenvilles and the 
N orths, arrogant as they were, even they brought foward 
their measures—even they repealed some of their odious 
laws to satisfy the desires of the colonies. And shall it 
be said there is now a spirit more inexorable, more inac- 
cessible to the voice of justice than that which prevailed 
under the British monarchy? If so, the blood of those 
who achieved the revolution was shed in vain, and the 
hopes of the friends of free government are for ever put 
at rest. If that inexorable principle, that there is to be 
no regard paid to the feelings and wishes of the minority, 
he would say that this would change the whole principle 
of our federal compact, depriving it of all its republican 
and benignant features, and converting the federal into 
a consolidated government. 

In every portion of the union there is a set of great 
primary interests. He wished to be distinctly understood 
on this point. He did not mean to say that the government 
of the United States should yield to every rash require- 
ment of a state—far from it; but he did iutend to say that 
whenever any of those great primary and leading inter- 
ests made just remonstrance against any obvious op- 
pression, it was our duty, in the true federative spirit of 
our government to forbear, otherwise, the government 
must effectually change its character. ‘The west has her 
primary interests and sensibilities in reference to the 
great land question, and he (Mr. B.) would always be 
disposed to do ample justice to her as well as to every 
other section of this country. He would not feel power 
and ‘forget right. New York has great interests in a 
commercial and manufacturing way: he, therefore, would 
do nothing that would nd. 8 them down. He would 
let them be free as they are, and give them all the privi- 
leges they require. With regard to the manufacturing 
interests of the country, he believed that the constitution 
did not tax the interests of one portion of the people to 
benefit another. He would bear and forbear. And, as 
to a specific measure for the reduction of the revenue, he 
declared that he was not one of those who would give a 
deadly blow to the manufacturing interests, by a thorough 





<a 
and too rapid reduction. to the revenue point. He woulg 
do it gradually, in that spirit of forbearance, which is dye 
to the whole union. Having glanced at the peculiar jp. 
terests of the west and north, he would now advert tg 
those of the southern states. Their interests consist jn 
producing as much as possible—selling at the highest pri- 
ces, and buying as low as possible. But that natural course 
of things had been interrupted by the government of the 
United States for many years past. But he did not sub. 
scribe to that doctrine which’is maintained by some, that 
there are not essential interests common to a large por. 
tion of the United States. He believed every section of 
the union, north, south, west and east were inseparably 
connected. There was no such thing as an adverse inter. 
est. It was true that an artificial state of things had 
grown up. 

There was no difference between the great natural in- 
terests which God and nature had given us; if there was 
any difference, it arose from an unjust dread of legisla- 
tion. Unjust legislation had produced it, and not the 
diversity of soil, habits, and pursuits. The true doctrine 
was, extend equal protection to all in their various habits 
and pursuits, and leave the path free for a generous and 
beneficial competition of all. 

He begged leave to read a short extract from a speech 
of Mr. Bayard, a man of eminent ability—a republican, 
a patriot; and he (Mr. B.) believed, that the sentiment 
would, and ought to have its weight. It was at a par- 
ticular period of the embargo, and the remarks were 
made in the course of a speech on the question; and in 
reading this, he intended to make no special reference 
to that portion of the union; they had a right to express 
what they felt; he merely referred to it as illustrative of 
the principles of our government. In the course of that 
gentleman’s remarks on the repeal of the embargo law, 
Mr. B. said as follows:— 

‘*We all know that the opposition tothe embargo in 
the eastern states, is not the opposition of a political par- 
ty, or of a few discontented men, but the resistance of the 
people, to a measure which they feel as oppressive and 
regard as ruinous. The people of this country are not 
to be governed by force, but by affection and confidence. 
It is for them we legislate; and if they do not like our 
laws, it is our duty to repeal them.” 

‘If they do not like our laws, it is our duty to repeal 
them”—so said he(Mr. B.) It wasright and proper that 
the other member of the union should respect their feel- 
ings; nay even their prejudices. Supposing that our go- 
vernment had pursued a different course; had steadily re- 
fused to repeal the embargo law, had determined, in the 
language of the present day, to make an experiment to 
test the strength of the union, and that our fellow citizens 
of the east should have been coerced at the point of the 
bayonet—what in all probability would have been the con- 
sequence? He believed there would have been blood 
shed, and that the consequence would have been a disso- 
lution of the union; and that the prospeet of a free go- 
vernment would have been destroyed; that all the states 
of the union would have become separate governments, 
and civil war would have resulted. And if at this time 
we are to pass this bill, giving to the executive unlimited 
powers, it would result in military despotism in all parts 
of the union. 

Proud as he was of the achievements which have been 
performed under the star spangled banner—proud as he 
was of the stars and stripes which have fluttered in every 
sea and every clime; anxious as he was for the glory of 
the country, yet God forbid that those stripes and stars 
which had heretofore been the rallying point of heroism, 
should now float over the mangled corses of our bleeding 
countrymen. God forbid that our country should under- 
go this sad and disastrous revolution; for he believed, 
whenever that should take place, not only the liberties 
of this country, but the best and brightest hopes of the 
civilized world, would be destroyed forever. 

Mr. Frelinghuysen said, that he asked the indulgence 
of the senate, to say a word, to correct some misappre- 
hensions of the senator from North Carolina, (Mr. 
Brown.) Sir, said Mr. F. I must have been peeuliarly 
unhappy in stating my views, when the senator under- 
stands me to have eompared our government with the Ro- 
man provinces. So far from this, I did, in very explicit 
terms, refer to Rome by way of grateful contrast, not of 
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rallel: and urged, that it was because we were not con- 
quered provinces, but a union of free and co-equal states 
—that it was, because ours was a peace and nota war spi- 
rit, that I would retreat from a custom house on land toa 
custom house on the water—that from a real tenderness 
of shedding a brother’s blood, [I would go back to the 
very wall; and never strike, until forbearance should it- 
self become treason. 

Again, sir, I was quite as unfortunate with the honora- 
ble senator, when he ascribes to me the notion, that our 
constitution was the production of the people in the ag- 
gregate. I too well knew the fact to be otherwise, to 
contend for such an absurdity. In adopting the consti- 
tution, it was insisted, that the people acted in separate 
communities, and for the palpable reason, that they ex- 
isted in separate communities. But, sir, as matter of ar- 
guinent, I endeavored to show, that so far as coneerned 
the character of the instrument, the extent of its powers, 
or the nature of the government created by it, it was, 
altogether immaterial whether the popular will was as- 
certained by distinct communities, or by a reference to 
some aggregate expression of that will. ‘hat even grant- 
ing the largest demands of the gentlemen, who press the 
pretensions of state sovereignty, would not in any mea- 
sure impair the strength of the proposition that maintains 
the supreme authority of the general government, by the 
nature of the powers contained in the grant. ‘That in 
either view of the subject, we must still turn to the con- 
stitution as the best expounder of itself; and if the dele- 
gation has there been made, why, sir, the character of 
the party to it cannot affect the grant. After all our spe- 
culations we are constrained in the end to inquire, what 
are the attribute with which the constitution invests the 
departments of the government. 

One word, sir, on another part of the honorable sena- 
tor’s remarks. It regards an opinion that the aspiring 
ambition of state panes Dag led to collision under the 
confederation, and probably produced much of more re- 
cent excitements. ‘This opinion, said Mr. F. is not mine 
—it belonged to history. No political view had been ta- 
ken of the embarrassments which prevailed during the 
first years of our national existence, that failed to per- 
ceive in this ambition among the state sovereignties, a 
very fruitful source of our difficulties. Sir, from the very 
nature of man, this must be so. It was to be expected 
that jealousies would spring up between the general go- 
vernment and the states. Each moved in a sphere of 
power; and we know the constant tendency of power to be 
thirsting after greater measures, and to maintain asleep- 
less watchfulness towards all competitors. This vigi- 
lance is salutary, when controlled by prudence and prin- 
ciple: I hope never to see it relaxed either by the states or 
the United States: It will preserve the functions of both 
ia their healthful action. 

I submit, therefore, Mr. President, that the opinion of 
_ State aspirings, is not so untenable as the honorable se- 
> nator wieee and from the sensitiveness with which he 
> has met the remark, I must think that it has struck not 
_ very far from the head of the nail. 

Mr. Holmes, of Maine, next obtained the floor; but, 
before he begun— 
The senate adjourned. 
Fesrvary 5. 

|. Mr. Holmes rose to address the senate. Without pre- 
‘face, he began by reading the following extracts of a 
» Speech, from a volume whieh he held in his hand, and 
)which the reporter has been lucky enough to find by 
> sceking for: 

“Gentlemen have a wonderful faculty of denouncing 
aws as unconstitutional. It was to be expected that those 
seutlemen who regard their reputation as correct law- 
>ye"s, would have deliberated before they decided. At 
> feast it was hoped, that, inasmuch as we have a tribunal 
Competent to decide this question, and that very speedily, 

gentlemen, instead of threatening to legislate against the 
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 egislation of congress, would have taken the means to 


have a decision in the courts of the United States. Are 

cy afraid to trust the federal judges? Do these gentle- 

men lack wisdom and integrity? Or is it this wisdom and 
Antegrity which they are afraid of?” 

._ “The embargo was a measure called for by both par- 

“es; and the people had rather bear it, hard as it is, than 
Phat their enemy should be fed. But gentlemen threaten 
Scr. To vor. XLIW—Sie. 13. 
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legislative interference: and are they prepared for this? 

hey mean, surely, by a state law, to repeal the embargo, 
and enforce the repeal against the officers of the general 
government. ‘Thisiscoming out. If they are in earnest, 
[like this. Yon have talked long enough. We begin to 
doubt your nerve. Your rieh men have probably made 
up their minds, as well as those of desperate fortunes. 
They probably understand the meaning of the word revo- 
lution. They have probably thought where they shall be 
when the wheel stops.’’(*) ; 

This, said Mr. H. is froma speech of a member of the 
senate of Massachusetts, made nineteen years ago. I 
knew him well, sir—perhaps not so well asI ought to 
have done—but I know that A’s sentiments were then mine: 
Upon these principles Leame into publie life, and with 
them I will go out of it. There is no mystery or con- 
cealment about them. There can be no mistake as to 
what the speech meant. He who made it was a man who 
spoke right on, and generally called things by their so 
names. ‘These principles were mine, sir, twenty-five 
years ago, and they have ecntinued to be so ever sinee. I 
have gone on in the same way of reasoning and acting to 
this day. Sometimes, to be sure, I have waked up and 
found that I had a strange bed-fellow, but, if so, he has 
crept into my bed, and not [ into his. 

‘he senator from Kentucky, and the senator from 
North Carolina, (Mr. Bibb and Mr. Brown), had botli 
intimated that they are members of the great republican 
party. Mr. H. said he hoped that they did not intend to 
intimate, by this, that others, who disagree with them on 
the question now before the senate, do not belong to the 
republican party. The principles which he had just 
quoted, at least, were thought republican, when delivers 
ed, by the republican minority of the legislature of Mas- 
sachusetts, and approved as such by the republican ma- 
jority here. These were the principles, he repeated, on 
which he came into public life, and on which he intended 
to go out of it. 

Mr. H. said he had hoped that, in the diseussion of 
this question here, there would have been no allusion to 
the old parties and party devices. He regretted there 
had been any. But, since they had been alluded to, he 
would say, that if his principles, advaneed in 1814 in the 
legislature of Massachusetis, that there is a supreme tri- 
banal that has a right to decide definitively and effective- 
ly all questions between the government of the United 
States and the state governments, are not republican now 
they were not then, and the administration that carrie 
on the war with Great Britain was not a republican ad- 
ministration. If the arguments of the honorable senators, 
were to prevail with him, they would but convince him af 
his having been under a long delusion. He had thoughty 
all along, that this government was a monument of fue 
man wisdom; he had admired its strength and its beauty, 
and its foundations as firm as the everlasting hills. But 
now, it seemed, from the arguments of gentlemen, that 
he had labored under a hallucination, and that what he 
had supposed to be a stable government was a crumbling 
mass, tottering to its ruin, falling apart under its own 
cumbrous weight. Under the influence of such repre- 
sentations, he said, he felt gloomy and heavy of heart. 
Have I, said he, been deluded or not in this matter? Is 
there any effvetive power in this government to maintain 
itself, or is it to be subjected to the power of its members? 
This was the question now to be decided—he regretted 
the necessity of trying it at this time—but it could not be 
avoided. 

Before he proceeded further, Mr. H. said he must re- 
quest the senator from Pennsylvania (Mr. shows?) to ex- 
onerate him from the charge, in supporting the bill which 
that gentleman had brought in, from the imputation of 
following too obsequiously in the train of the executive 
recommendations. He should expect from the liberality 
of the honorable gentleman, that he would give him an 
official certificate that he had not heretofore too zealously 
supported the present administration. He (Mr. H.) had 
reason to believe, indeed, that the president of the Unit- 
ed States had no great affection for him—not perhaps so 
much, for instance, as ought to exist between a man and 





* Extracted from the ee of Joun Howimes, delivered 
in the senate of Massachusetts, in January, 1814. §@See 
Niles’ Register, vol. 5, Sup. p. 180. 
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the partner of his joys and sorrows—and perhaps (said 
Mr. H.) apon the whole, there is not much love lost be- 
tween us. But sir, I do love my country; and since she 
has, against my will, made him her agent to execute the 
laws, Lam disposed, though I may regret the exigency, 
to give him all the power that is necessary to carry that 
purpose into effect. It was my wish to have conferred 
the trust which he holds elsewhere—upon one who, when 
he got power, would not stretch it to the utmost limit of 
it—but the people had made another the executor of the 
laws, and, if not he, who is to execute the laws? I repel 
the suggestion, said Mr. H. from whatever quarter it 
comes, that, because I maintain that the laws are to be 
executed, I have turned about, or changed my principles. 

The senator from North Carolina, (Mr. H. said) had 
spoken very well on the principle of the military being 
always subordinate to the civilauthority. Mr. H. agreed 
with him most cordially. But when the civil authorit 
itself is resisted, to call the military to its aid is defend- 
ing and maintaining the civil authority. The authority 
of the United States (said he) is that which we represent 
here, and if it be resisted by any spurious authority, it is 
then our duty to sustain it by whatever measures may be 
necessary. In reply to the question asked by the same 
geutleman, whether the senate were willing to extend the 
executive power, Mr. H. said, that the great danger from 
the executive branch of the government was its irrespon- 
sibility; and that it would be recollected, that, in the 
matter of removals and appointments to office, when he 
and his friends, who were opposed to the extension dy 
construction of the executive power, were desirous to in- 
quire into the eause of the removal of competent officers, 
they were not permitted by the senator from North Caro- 
lina and his friends to do so, because, forsooth, the presi- 
dent, in removing them, had acted upon his high respon- 
sibility. It was not a little singular that those, who then 
contended that the president was subject to no responsi- 
bility but his own unbounded discretion, should now be 
found trembling with apprehension at the idea of trusting 
him with any discretion whatever. 

Without further preliminary, Mr. H. said, he would 
come to the question in controversy, which he considered 
to be this, and plainly this: In the conflict of power be- 
tween the United States and any single state, who is the 
final and effectual umpire?) What authority can decide 
when these disagree, and make its decision effectual? 
Had he stated the question fairly? Yes, he said, that 
question must come, and there was no going between it 
—<no intermediate course by which it could be escaped. 
The constitution has established no umpire for such a 
¢ase; and, when the conflict comes, the question must be 
decided, who is the final power to judge it? My ground 
is, then said Mr. H. that this power must of necessity, be 
vested in the government of the United States—not in the 
executive, but in the whole government—and that it must 
have the power to execute its decisions, or else it isa 
nullity. How then did the case now stand? The power 
of the government of the United States to lay imposts, it 
was well known, was an exclusive power. The states 
were prohibited the exercise of it without the assent of 
congress. If the power exists at all, it is exclusive in the 
government of the United States. Now, he asked, the 
power being granted to the United States, and prohibited 
to the states, can the states control the exercise of it? Mr. 
H. went on to argue that it could not be a concurrent 
power. Nor could it be an alternate power, that may be 
exercised either by the general or the state government. 
Suppose, he said, that the United States were to arrest a 
man for treason, convict and hang him for resisting its 
laws, it would be a very useless thing for a state govern- 
ment to take up the case, and determine to unhang the 
man—at least if they did, it would be of very little use to 
the dead man. ‘The power, being in the government of 
the United States, must be an exclusive power, the exer- 
cise of which no state had aright to obstruct. Now; said 
Mr. H. comes the issne. ‘The congress of the United 
States have passed certain revenue laws: they have been 
acted upon, adjudged to be constitutional, and have been 
executed by the executive. South Carolina says, they 
are unconstitutional, and has passed laws intended to re- 

al them or make them inoperative within her limits. 

he question then has arisen, shall the laws of South Ca- 
rolina succeed, or those of the United States? 





Passing by for the present the doctrine of pence 
nullification of the laws, Mr. H_ said he woul mre 


could not understand some of the doctrines which had 
been advanced in regard to social and political compacts 
If he understood gentlemen, their meaning was that a 50. 
cial compact is one which may be enforced; a politica) 
compaet one which may or may not be enforced. To by 
a little more explicit, he must go back to his school boy 
days, for an analagous distinction—that between perfec 
and imperfect obligations. Those who have read Vatt.| 
and Paley know that a perfect obligation must be enfore. 
ed, and an imperfect obligation may or may not be per. 
formed at pleasure. The only question to be determine 
is, whether the constitution of the United States be the 
one or the other of these. I insist, said Mr. H. upon its 
obligatory character, and its power of enforcing its ow) 
authority; that it is a perfect compact, a social compact 
as gentlemen call it. My syllogism, then, is this: that 4 
perfect obligation may be enforced in the manner pre. 
scribed in the compact; that the United States’ constity. 
tion is a perfect obligation; and that it may therefore he 
enforced in the manner preseribed in the compact. If] 
do not prove all this, sir, then my doctrine must fall to 
the ground. 

Now, sir, here isa ease. The United States passed 
certain revenue laws, which the state of South Carolina 
annuls. If the United States have the power to pass the 
revenue laws, the nullifying laws are nullified. The mi. 
nor, in this Wy depends upon the facts and prin- 
ciples out of which the constitution arose. He should at- 
tempt to show, first, that the United States, at the time 
of adopting the constitution, had power to grant toa gene. 
ral government the right of ultimate decision. Second, 
that the states intended to do it. Third, that they did it. 
And, fourth, that they have always since acted up to this 
intention. He would pledge himself to make these pro- 
positions, if he could. What is sovereignty? There is 
but one absolute sovereign—the Sovereign of the uni- 
verse. No state is sovereign, except in respect to other 
states. Every nation that governs itself, under what form 
soever, without dependence on a foreign power, is sove- 
reign. Can the government enforce obligations upon tle 
people of this union? When sovereignty is vested, it is 
vested with the right to govern the people over whom it 
acts. If the people disposed of a part of their sovereignty 
to a certain body of men, they made a grant at will, which 
they can resume whenever they please. The grant tos 
certain body of men of exclusive legislative, judicial, and 
executive power, is a grant at will, according to our De- 
claration of Independence. ‘The power that gives the s0- 
vereignty can take it back; but where several states con- 
cur to grant a sovereignty for the common benefit, two or 
three of the parties cannot withdraw it without the assen! 
of the whole. 
people made the grant. 

The inquiry whether the states or the people made the 
grant is entirely beside the question. Suppose Great 
Britain made the constitution for us. The question would 
be, what is it? Does it vest in the United States sovereign 
powers, whether expressly, or by implication? That the 
powers given by the constitution are sovereign, there !§ 
no doubt. ‘The powers to make peace and war, to col! 
money, &c. are attributes of sovereignty. Two or mort 
states may grant to a common government all their leg!» 
lative, judicial, and executive powers. This would be? 
grant of their whole sovereignty. Consequently, the 


He did not care whether the states or tt | 
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might grant certain defined powers, and this would be? 


grant of a portion of their sovereignty. Those principle! 
by no means admit the inference that the people of a stat 
may reserve federal sovereignty. Two or more state! 
then, as they have the power, may vest in a common §& 
vernment the right to define its own limits. He wot! 
admit that where the majority of the people could decit®, 
the government would become consolidated. But ths! 
consolidation, in this ease, would result in despotism, b¢ 
would not admit. 
ing to consolidation, held the popular power in check. 

This was a most happy frame of government. 
— power held the federal power in check, and tht 

:deral power checked the popular power. He need 00! 
go beyond these walls for an illustration of this posi” 
Can the majority of the people of the United States, with 
out the concurrence of the states, as states, carry 2 me 


The federal power, so far from tend: | 
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- semblance, and had the same object in view—the creation 


7 sutution of South Carolina is the government of South 
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? Certainly not. Look at the facts of the case. He 
would illustrate it by a few examples. Fourteen states 
of this union, in population a little above one-fourth of 
the whole population of the United States, can defeat any 
measure of the house of representatives. Thirteen states, 
in population somewhat below a fourth of the whole pop- 
ulation of the United States, or even twelve states, with a 

ulation but a litle above one-fifth of the whole, may 
also defeat any federal law. How, then, can the popular 
brauch earry any measure “7 please, and produce a con- 
solidation of power? But this was not all. Thirteen 
states could always check the whole popular power in the 
appointment of judges, for the judges were created by the 
federative power. The states, too, were represented in 
the electoral colleges. No government under heaven 
was so capable as this is of protecting the rights of the 
minority. If each state had an equal vote, the govern- 
ment would be merely federative; and if the house of 
representatives had all the legislative power, the govern- 
ment would be consolidated; but it was neither federative 
nor consolidated. The federative in the senate, and the 
popular power in the house, checked each other, and 
there was a third compound power in the executive, 
which checked both. Never was power in any govern- 
ment so well balanced. Yet we are told that we must go 
beyond this power, to ascertain whether state rights have 
been violated here or not. 

Having shown that the states could form just such a go- 
yernment as we have, the next question was—Did they 
design to form it? If they did not, then they deceived the 
people, or the people deecived themselves. What was 
the old confederation called’ ‘‘A league of perpetual 
union;” nota government. The constitution was called 
the constitution of the United States, that is, a constitu- 
tion of government. Each state, under the old confede- 
ration, retained its sovereignty, freedom and indepen- 
dence; and every power, jurisdiction and right, which is 
not by the confederation expressly delegated to the Unit- 
ed States in congress assembled. Under the constitution, 
the powers not » eager to the United States by the con- 
stitution, nor prohibited by it to the states, are reserved 
to the states respectively, or to the people. ‘The old con- 
federation had legislative and judicial, but not executive 
powers. He appealed to gentlemen to say whether the 
coustitution was formed for any other purpose but to create 
a sovereign power. It bestowed on the general govern- 
ment all the attributes of sovereignty, and it begins ‘‘We 
the people of the United States, in order to form a per- 
fect union,” Xe. 

_Mr. Holmes then compared the constitution of the 
United States with that of the state of South Carolina to 
show that, in title, and in the clauses conferring judicial, 
executive and legislative power, they bore a strong re- 


ofa sovereignty. In each case, the framers seemed to 
think they were doing the same sort of business—making 
a compulsory power for the purpose of enforcing obe- 
dience to the constitution. Was it to be believed that the 
siate constitutions were to be enforced, and the federal 
constitution to be observed or not, at pleasure? The con- 


Carolina, and that of the United States is the government 
of the United States. There is nothing in the constitu- 
tion of the United States which authorises the supposition 
that laws made by the Urited States ean be resisted by 
any other power. The presumption is, that the same 
power which has legislative authority has also the autho- 
rity of adjudication; and that the same government that 
makes the laws can alone repeal them; and, further, that 
even the same branch of the government which makes can 
mane a law, unless otherwise provided for. In the case 
je bye = peace: a peaee may he made by the president 
: rer uirds of the senate, though, to declare the war, 
Onin ole concurrent jegislative authority is necessary. 
he es fs the power that makes is the only power that 
Gen ye alaw. Would it not be an anomaly in legisla- 
ee ee could make alaw, and a portion of that 
power repeal it. South Carolina is but one of the family 
: ° — to control the whole. Like the old lady in 
a m = 8 story, she does not know how it happens 
én e the family quarrels, she is always right, and 
‘St are always wrong. We have a legislature, an 


thority. If we had need of more positive proof that these 
wers are supreme, we have it in the fact that all state of- 
cers are sworn to support it, and the state judges are 
bound thereby in contravention of state laws and constitu- 
tions. Every judge in South Carolina must swear this, 
notwithstanding the ordinance. ‘he design of the framers 
of the constituuon was to make a common eg 
as we find by looking back to their correspondence. Under 
the confederation, the states were fares, and there was 
no power to compel a refractory state to obey the laws of 
the union. Their whole object was to get this compulsory 
power. Every thing else was right, except the means 
of protecting the common interests. 

The design of the great founder of our government was 
apparent from a letter to a friend in Great Britain, in 
which he says, ‘they (the people, ) see the necessity of a 
general controlling power, and are addressing their re- 
spective assemblies to grant it to congress.” Again, he 
says, “1 do not see that we can long exist as a nation, 
without lodging somewhere a power which will pervade 
the whole union, in as energetic a manner as the uuthori- 
ly of the state governments extends over the several states.” 
We sce that he believed this controlling power to be es- 
sential to the preservation of our independence, 

Having considered, continued Mr. H. whether this 
power could be and was intended to be granted, it re- 
mained with him to inquire next, whether in fact, it was 
granted. ‘This was a eonstitution of government, and, 
therefore, it was sovereign as far as to all powers dele- 
gated to it. This was the general ype promises | of the 
people; and the idea of nullification, and reserved rights; 
was almost every where ridiculed by them. Ina Tennes- 
see newspaper he had seen a story which he would relate. 
A law of that state respecting marriage, required the 
publication of the danns, some time previous to the mar- 
riage. The time appeared too very long to one individual, 
and he determined to oppose the law and set himself down 
on his reserved rights. The law did not prohibit mar- 
riage, which would be flatly unconstitutional, but it de- 
layed it, and therefore was in a measure unconstitutional. 
He accordingly nullified and disobeyed the law. If we 
refer to the powers granted to the federal government we 
shall be satisfied that they have all the essential attributes 
of sovereignty: they were the powers of taxation, war, 
treaties, coin, commerce, domain, allegiance, (viz. trea- 
sou), and naturalization. 

What attribute of sovereignty was more essential than 
the right, in some manner, to determine definitively and 
effectually, its own limits? The senator from Kentucky 
(Mr. Bibb) said, as he understood him—he was sorry that 
he was not present to say whether correctly or not—that 
the supreme court could judge only in judicial cases, and 
not in political cases. But were not controversies between 
states political cases? 

The judicial power extends to all cases in law arising, 
&c. and the eases are described—-one case mentioned, is 
that of controversies between states. A sovereign state, 
it is said, must not be drawn to the feet of the federal 
government; but in a case involving political power, the 
supreme court must adjudicate upon it.—W hat case con- 
troverted between states was not a political case, except 
those merely of meum and tuum.—Questions arising rela- 
lative to foreign ambassadors are also political cases. 

The power might be humbling to the pride of the 
states, but it was essential to the general government, and 
was intended to be given by the framers. The large and 
proud states might seek with more confidence than the 
smaller and weaker states, to destroy this power. How 
would Rhode Island and Delaware fare if the general go- 
vernment could not protect their rights in controversies 
with more powerful neighbors. He should think that no 
small state would ever consent to this doctrine, 

No, sir, it is the rock of their political salvation. He 
would warn them to eling to it. Whenever the judiciary 
should be deprived of the power of deciding controvesies 
between state and state, the great states would eat up the 
litle ones—gentlemen might depend upon it. All the 
quarrels between the general government and the several 
states had originated with the large states. The state of 
Virginia in 1798, passed her famous resolutions, going a 
great length—a little too far—travelling in the road of 
nullification. What did Massachusetts say on that occa- 





executiy . 
itive and a supreme court—all exerting supreme au- 


sion? {Here Mr. H. read the resolutions passed by 
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the state of Massachusetts relating to the proceedings of; said there was danger to be apprehended from the j; aa 
bi cari ment of this power in the hands of the executive pv ade 
Pennsylvania had a dispute with the general govern- | it appeared to him that when the gentleman who » . she 
ment on the subject of the Olmstead case. Well, Penn- this observation were stickling against giving the “ar jim 
tee is a great state—she kicked up her heels, and dent these powers, after what they had done in * oleae ing 
there was an application made to the military power. | instances, they were straining at a gnat and swallowi.. ee 
Gen. Bright, a camel. Ing ed 
“With his ten thousand men, If the people made the constitution, or if they adopte, 
‘¢Mareched up the hill, and then marehed down again.”’ | it, the secession of a state was, in his opinion, impossibi. tha 
The marshal very peaceably executed his precepts. | because the laws of the United States, made under tha He 
Then that state applied to the other states, saying that | constitution, are binding on every citizen of every ao a 
there must be some other tribunal to decide cases of this} All owe allegiance to the United States. How was it ” % sh 
description, instead of the federal court. Virginia repli-| sible for an individual to go off, to secede? He might. | 4 a 
ed that the United States supreme court was the constitu- | and expatriate himself, but he could not go off, and penne Be 
ed tribunal, and that no better could be found. How did | main in the union; he could not remain within the juris. 4 psy 
Massachusetts act during the time that the embargo law | diction of the United States, and yet be out of the o “nd 4 a 
was in force? She was for declaring the law unconstitu-| tion of the federal power. He might go away from the 2. = 
tional, and really did so. Pennsylvania and Virginia con-| shores of the United States, but he could not otherwise . oa 
demned that opinion. The large states were always] secede. And the states stood in the same condition, 2 a 
troublesome to manage. They would wax faint and kick. | Both states and individuals stood on the same ground, : hs 
It was believed by the framers of the constitution that | Ifhe was not right in his conviction that the ultimate de. EB , ) 
there would be some danger of the larger states imposing | termination of power was in the United States, he would nN 
upon the smaller, and therefore made it a sine qua non|ask—where is it? It is somewhere. Where? If there | 
that in the senate each state should be represented equally. | be no power any where, why then it existed nowhere in 
What would New Jersey do in a controversey with New | and the question could not be decided. The gentleman no 
York? Though she might have with her talents, such as| from Kentucky insisted thatthe power did not exist, g). a 
we had seen exhibited here in this debate, she would be | though it was right before his eyes. It wasa commoy . 
obliged to yield. If there were no supreme tribunal, the | thing for a man to assume his conclusions first, and to ru 
rich and powerful states would oppress the smaller, who | look for his premises afterwards. But it must have beep 60 
would stand no chance with them. The large ones! hard work for the gentleman to deny the existence of , in 
would eat up the small ones. How would it be with re- |} power which was staring him in the "es There are sec. ot 
spect to Deleware and Pennsylvania, if there was no| tarians of all kinds, who lay down their conelusions firs re 
common tribunal? Little Deleware would fight hard, but | and then look about for their premises to sustain them, sh 
in vain. How would it be with Rhode Island and Mas- | It is said that Dr. Belsham, the great leader of the Units. fu 


sachusetts’? The small state would be obliged to yield to 


rians, was much in the habit, and would take texts the 
the large one. 


most adverse to his creed, and endeavor to reason them 
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The senator from Kentucky (Mr. Bibb) had said that| down. On one occasion he took the exclamation of the 
no process could be devised to compel a sovereign state | disciple Thomas, at the reappearance of his master (a he 
to yield to the judgment given in favor of another sove-| very hard text for the Unitarians), and endeavored to ex- ti 
reign state. He thought that he was lawyer enough to| pound it on his old principle. He labored on for some th 
devise a process to make Massachusetts come into court| time, becoming more and more perplexed as he proceed. le 
and answer to Rhode Island. [Here Mr. H. named the ed, and coneluding in the midst of mist and confusion, ‘ de 
various processes that would be necessary to effect that leaving his congregation about as ignorant of his meaning 
object.] Yes, after the marshal had executed his hadere | as he himself was. One of his auditors, after the conclu- ; la 
facias possessionem, and put Rhode Island in possession, if} sion of his sermon, took oceasion to speak to him, andto FA 
Massachusetts were to attempt to disturb her, she might] suggest that he seemed to have boggled a little in his dis Fw 
double up her fist, and say, ‘‘touch me, if you dare!” In | course, and was not quite so lucid as usual. Why, said he,! . . rm 
giving this great power, he admitted there is much dan- | thought I had made a very excellent argument, a very good Fa 
ger, but not so much as may appear at first sight. argument, indeed, from my text; but between you and ' od 

The power must be vested somewhere, and w here else | me, 1 would rather Thomas had never said it. So it war, ve 
can it be vested? If we give any power at all, we must| he presumed, with the gentleman from Kentucky: that | 6 
give as much as is given in this bill. It wasa high-handed gentleman was so perplexed by the reading of the consti- 
power he admitted, but not so high-handed as the power | tution, that he wished the constitution had never said it. a f 
assumed by a state to nullify the laws of the federal go-| Suppose that the federal government were to permit South db 
vernment. Legislative power was not in so much danger | Carolina to carry her point, and to have things just as she  # 
of being abused as was power vested in the hands of the| desired. The principle being extended thus far, where _ a 
executive. This bill gave to the president all the power would the geste age stop? South Carolina he would 8 
which the circumstances exacted, but it gave him no more. | suppose had made her regulations to admit goods into her n 
He was never too much disposed to give power to a pre- | ports without the payment of duty. In reference to com- f 
sident, and to this president he would not give it quite so | mercial advantage, this would at once destroy the equality t 
soon as he would to any other. “The remedy against the| between the states. South Carolina would exclusively r 





abuse of the power was here; and the construction of go- 
vernment itself. The house of representatives is only 
elected for two years, when they must be accountable to 
their constituents. Senators are elected for six years, 
when they must answer to their states for the share they 
have taken in the federal administration. In both branches 
there is an equal responsibility to the body politic. The 
resident himself is also responsible to the people, acting 
through their representatives; and in consequence of these 
securities the danger of the abuse of power was very much 
diminished. After ali, if a state conceived itself to be in- 
jyured by any abuse of power, it had the ary of appeal to 
the good sense of the community, and cou d apply for an 
amendment of the constitution. Then, after that, came 
the last remedy—revolution. If the whole people were 
so depraved, so corrupt, and so bent on oppression, that 
there was no hope of any redress, then the only remedy 
was revolution. But the gentleman from Kentucky had 
put an extreme case, a case which was not even to be sup- 
sed—one which the framers of the constitution never 
ad contemplated—but stiJl, if such case could ever oc- 
ear, then the remedy must be—revolution. It had been 





enjoy the benefit of this regulation, to the injury of all 
the others. On this principle any state may nullify the 
laws of the union. Suppose that Rhode Island had adopt 
ed a provision that no law of the United States which cid 
not adopt the principle of the protective system should 
be considered as constitutional, on the ground that the 
principle of protection is recognised by the constitution. 
She has the same right as South Carolina to adopt nullif- 
cation. And suppose that South Carolina should declare 
that no law should be constitutional which adopted the 
principle of protection. These conflicting opinions of the 
states would place the federal government in a position 
where its aetion is sure to be wrong. If alaw should be 
passed to protect goods, South Carolina would oppose !t 
If any such law should be repealed the repeal would be 
opposed in Rhode [sland. Fach state would seat hersel 
on her reserved rights, and would set the laws of the ge 
neral government at defianee. So, if the state of Miss!* 
sippi should take it into her head to seat herself on her 
reserved 7 in reference to the freedom of the navig* 
tion of the Mississippi, she might defy the United State 
with the same propriety. Suppose that Indiana was 
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rinciple that had been already by some, that 
yo ghelesive right to the public few within her 
jimits, and acting on that opinion, was to passa law declar- 
ing that none of the titles granted by the United States go- 
vernment were good. She, seating herself on her reserv- 
ed rights, might also cause some trouble and confusion. 

Again: suppose that the state of Maine shoulcd assert 
that all the fisheries on her coast belong exclusively to 
her, and that the vessels of no other state have a right to 
fish there; and, further, that the state of Pennsylvania 
should insist, that by the laws of nature and of God, every 
man is entitled to the privilege of freedom, and that no 
Jaw, no provision of the constitution of the United States 
could sanction slavery, and should proeeed accordingly 
to oppose the laws on this subject. He, Mr. H. would 
ask gentlemen to apply this doctrine that a state can de- 
eide for itself, and nullify a law of congress and the con- 
stitution, and leave them to say in what a situation they 
would find themselves. It was not his intention to disturb 
that delicate question, nor to provoke any discussion from 

ntlemen whose situation rendered them so sensitive on 
the subject. 

If, indeed, we were not to hold together, he would ask 
in what condition the slave-holding states would be? It is 
not a very easy thing to prove that a state has a right to 
judge for itself how far it is bound to obedience, and that, 
on the contrary, individuals have not that right; two cases 
running parallel to each other. Was he, Mr. H. to rea- 
son himself into the belief that he, as a community belong- 
ing to one state, had a right to resist laws which others 
obeyed—and, judging for himself, place himself upon his 
reserved rights? And suppose that a class of individuals 
should be found carrying out this idea to a still more aw- 
ful extent, it might be productive of effects at which he 
did not dare to glance. They would be most horrific, 
but not so horrific as the idea that this constitution should 
be broken up at the will of any one of the states. What, 
he would ask, had been our construction of the constitu- 
tion? He had endeavored to show, in the first place, that 
the people of the states could form a constitution, and 
leave to the states sufficient power. 2dly, That they so 
designed; and 3dly, That they had done it. 

He would now ask what had been the opinions of the 
large states as to the powers of the general government? 
At the very first session of the first congress this power 
was assumed in the great judiciary bill for a final deter- 
mination of all questions between the United States and 
astate. The 25th section of that bill had been a standing 
law through all the different administrations of the go- 
vernment. It was passed in the senate by a vote of 14 to 
6—South Carolina voting unanimously in its favor; 2nd it 
ae the house of representatives without a division. 

‘0 attempt was made during the whole discussion of that 
bill to strike out the 25th section of it, which has been a 
standing law ever since. It was considered as the sheet 
anchor of the constitution—that which was to hold us to- 
gether eventually through all the storms of polities which 
might occur. Virginia, Pennsylvania and Massachusetts 
fai ed in their powerful attempts to resist the constitu- 
tionality of this section. Why had not the section been 
repealed, if it was so unconstitutional? Congress dared 
not repeal it, for the repeal of that section would break 
up the union. 

It had been asked what was the necessity for this bill? 

at had South Carolina done? He could only answer 

that she has done this—she had done nothing more than 
repeal our Jaws, and to make it highly criminal to exe- 
cute them. She had repealed them in many points, as he 
ewed by a reference to her acts. And she had also done 

a few other things. She had raised an army to carry on 
& contest against the United States. This was easily 
thewn. She had raised an army to enforce the execution 
4 her own laws which have repealed the laws of the 
hited States, and, in doing this, had she not raised an 
army to carry on a contest with the United States? It was 
a arent aggression. He would adapt the law precisely 
he meet the case. The state of South Carolina would 
aa t ho good reason to complain of the penalties prescrib- 
by the laws of the United States for violating their 
pate - they were no greater than those which she has 
. - for a violation of hers. There could be no great 
Tuelty in this course. Mr. H. then read the fines and 
penalties imposed by the acts of South Carolina. He stat- 
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ed that the general government was, by the provisions of 
these laws, placed ina situation where she was obliged to 
legislate so as to meet the whole case. 

The gentleman from Kentucky said that the federal 
government had been unjust to South Carolina. This word 
brought up the whole question. He was not disposed to 
do injustice to any one, nor did he believe there was any 
ground for the declaration, that there had been any thin 
unjust done to South Carolina. We had also been tol 
by the same gentleman that we must forgive as we hope 
to be ourselves forgiven. But it ought to be remembered 
that forgiveness must be ee by repentance. Now 
South Carolina instead of exhibiting any signs of repent- 
ance, had set herself in array against the United States. 
And the federal government would set a bad example to 
the other states, if, without repentance on the part of 
South Carolina, they must forgive this hostility. As the 
case now stands the whole conciliation must come from 
one side, 

Sir: I have done, continued Mr. H. [looking to the 
portrait of Washington, at the left of the door.] That 
portrait ought not to be here; it is a cruel admonition up- 
on us, who have rejected his counsels and disregarded 
his precepts. It was, you recollect, difficult to gain it 
admission—you at first placed it over the clock yonder; 
there it was looking down upon revolving time; it was 
pale, languishing, and I thought it wept. It seemed to 
be reflecting upon the changes of the last thirty years. It 
was removed, and placed over the president’s chair; still 
it cast a melancholy look at the clock. At length you have 
shoved it away to the left. I don’t complain—a fit emblem 
of our abandonment of his principles. Look! his lips 
appear to move, and he seems to say, what he once before 
said— 

‘The unity of government which constitutes you one 
people, is also dear to you. It is justly so; for it isa main 
pillar in the edifice of your real independence; the sup- 
port of your tranquillity at home, your honor abroad; of 
your safety; of your prosperity; of that very liberty which 
you so highly prize. But as it is easy to foresee, that 
from different causes and from different quarters, much 
pains will be taken, many artifices employed to weaken, 
in your minds, the conviction of this truth; as this is the 
point in your political fortress, against which the batte- 
ries of internal and external enemies will be most con- 
stantly and actively, (though often covertly and insidious- 
ly), directed, it is of infinite moment that you should pro- 
perly estimate the immense value of your national union 
to your collective and individual happiness; that you should 
cherish a cordial, habitual and immovable attachment to 
it; accustoming yourselves to speak of it as the palladium 
of your political safety and prosperity; watching for its 
preservation with jealous anxicty; discountenancing what- 
ever may suggest even a suspicion that it can in any event 
be abandoned, and indignantly frowning upon the first 
dawning of any attempt to alienate any portion of our 
country from the rest, or to enfeeble the sacred ties which 
now link together the various parts.” 

And further to add:—O my children! was it for this I 
endured the privations, sufferings, and dangers, which 
gave you national existence’? Was it for this, that I watch- 
ed over your infant days with a parent’s solicitude?, Was 
it for this, | marked your growth to manhood with a pa- 
rent’s partiality? Oh what a fatal lesson have you given 
to the friends of liberty and humanity throughout the 
world! Sir, I, who have flitted like the bird, from spray 
to spray, sometimes laughing, sometimes weeping, some- 
times playing with the flowers of fancy; and now and then 
reasoning, must wind offat last somewhat ‘‘in the glooms, ” 
—I cannot endure the reflection that this fair and perfect 
fabric of human wisdom, so fair and perfect that we would 
almost say, ‘‘the hand that made it is divine,” should so 
soon dissolve, and, ‘‘like the baseless fabric of a vision, 
leave not a wreck behind.”? The thought is horrifie—can 
it be? I cannot give it up; I will nourish and cherish it, 
as a friend on his bed of death. I will watch its depart- 
ing spirit with the most anxious solicitude; and, if I can, 
will lure it back to life. And after it is finally gone, I 
will observe its remains, and cast a longing, lingering look 
on each form and feature; impress them upon my heart, 
and stamp them upon the tablet of my memory; and I 
would cherish them as the memory of joys that are past, 








‘pleasant and painful to the soul.”’ No, sir, I will not de- 
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spair: I will hope even against hope. Why should I dis- 
trust a kind and benignant Providence who planted us 
here, and has reared us up to what we are. I will believe 


that He who has so often made bare his arm in defence of 


the infant liberties of our country, will pardon and pro- 
tect us still; that He who has so long held these stars in 


his own right hand, and walked so long in the: midst of 


these, his golden candlesticks, will be our ‘‘eloud by day 
and pillar of fire by night,” to guide and direct us in the 
path of constitutional freedom. 

Mr. T'yler then obtained the floor, and gave way to 

Mr. Brown, who explained, that he had never denied 
the constitutionality of the 25th section, nor defended 
nullification. 

On motion of Mr. Tyler, the senate then adjourned. 

Frervary 6. 

Mr. Tyler began by saying that many of his friends 
here had advised him to remain silent on this occasion. 
He duly appreciated the feelings which governed them. 
He well knew the situation in which he stood both here 
and elsewhere. He knew that he had formidable oppo- 
nents to encounter; that the slightest expression, although 
uttered ‘‘trippingly on the tongue,” was but too apt to be 
turned to his disadvantage, and might, in the end, prove 
fatal to his interests. He had, however, resolved, to pur- 
sue the path of duty, and, disregarding all personal con- 
siderations, to step forward the advocate of the political 
doctrines, to the maintenance of which his life had been 
devoted. He might be called rash and precipitate. Be 
it so, said Mr. T’.; I came into political life the advocate 
of certain great principles, which I cannot and will not 
abandon; and if those principles were to be yielded; I 
should take my departure from the senate, with only one 
regret, which would be, that his state should have surren- 
dered the position she had always maintained, and relin- 
quished those doctrines, on the maintenance of which he 
believed the safety, the liberty, and enduring happiness 
of the country mainly depended. If I could hesitate as 
to my course, now that the storm is raging, the battle- 
ments rocking, and our institutions trembling to their 
foundations I should be derelict to my highest duty, and 
recreant to the great trust confided to me. Under these 
circumstances, *‘the dust of the melee must be the breath 
of my nostrils.” 

I shall enter upon the task before me, by remarking, that, 
through all time and in all countries, and under every 
form of government, there had existed two great parties; 
the one advocating unlimited power in government; the 
other jealous of power, and watchful of its aberrations or 
excesses. All history verified this remark; no matter 
what the form of government. No matter how despotic 
or tyrannical, the despot has his flatterers; the tyranny 
has its supporters, and the bloody sceptre its agents and 
worshippers. ‘The throne is looked upon as an object of 
idolatry, and the monarch regarded as the immediate 
vicegerent of the Almighty, to touch a hair of whose head 
is sacrilege againt the Lord’s anointed, That other par- 
ty which has the boldness to maintain popular rights, is 
most commonly the weakest—it has fearful odds to en- 
counter. ‘The power of government; its splendor, which 
is but too apt to dazzle the eve and mislead the judgment; 
its patronage—all constitute formidable and almost uncon- 
querable opponents. But there is another almost as 
great: its prevalence is felt particularly with an agricultn- 
ral community, the vis inertia of mankind-—that disposi- 
tion for tranquillity and repose which is often not over- 
come until the hour for action has passed; and it but too 
often happens that, when the slumber is broken, the 
chains are so riveted, and the limbs so manacled, that all 
hope of effectual resistance has vanished. 

te is not a matter of astonishment that these pernicious 
influences should have exerted their sway in our own fa- 
vored land. We felt the influence of this division of par- 
ties during the revolutionary war. We had then the 
whig party and the tory party. ‘The tory had fixed his 
gaze on the English diadem, and was dazzled and blind- 
ed by the rays which issued from it. He thought only of 
the power which had protected the colonies in their in- 
fancy. He venerated the land in whose bosom repose 
the remains of his ancestors, and regarded the govern- 
ment .f Great Britain as standing out from amudst the 
governments of the world, the most free and the strongest. 
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lution, For one, L am willing to concede, that, however 
misguided, many of them acted under their strongest 
conceptions of duty. They had been taught from their iy. 
fancy to chaunt ‘God save the king,” and to celebrat. 
by festivals, the birth day of the sovereign. For my part’ 
I can findin my hearta grain of charity even towards these 
misguided men. 

When it became necessary to form constitutions foy 
the respective states, we find that there were many who 
sought to make government strong—to impart to it ener. 
gy, in order to keep it from being destroyed by those foy 
whose exclusive benefit it was formed—without recollect. 
ing that man, when invested with authority, is the mos 
dangerous animal to his species. When I reflect upoy 


. the course of human affairs—the uuha PY influences 


which are felt under all governments, and under all Sy s- 
tems—I am almost led to doubt whether nations are capa- 
ble of profiting by experience. The past has existed jp 
vain. History displays its page, but the blood upon it 
frightens not. Governments have flourished and decay. 
ed, iy the monitory lessons which they teach us are 
utterly forgotten. 

I pass on to the consideration of the state of parties which 
existed in the convention which formed the present go- 
vernment of the United States. In that convention there 
were three parties: at the head of one stood Alexander 
Hamilton; the second was composed of the deputies from 
the large states; and the middle sized and small states 
composed the third, who did not agree with the senator 
from Maine, (Mr. Holmes), but saw the necessity of 
giving a federal character to the government, or, more 
properly, of preserving that character, without which the 
small states would be crushed, or become but tributsries 
to the large ones. Every body knew that Alexander 
Hamilton was the advocate of a monarchieal governmeit. 
He proposed a governor for life, seeking to recommend 
his system by the use of titles, with which the people 
were familiar, and a senate for life. He had no Se. 
tion in avowing his belicf that the British government 
formed a model worthy of all acceptation, and, to use his 
own language, ‘‘the necessity of establishing a govern- 
ment which would annihilate the state distinetions and 
state operations.”’ I do not wish to be considered as 
speaking in reproach of the memory of that great man, 
who, during his day, was the idol of the then predomi- 
nant party, and whose political opinions are still consi- 
dered as the shibboleth of the true faith. For vigor ol 
intellect, he had no superior. I believe that his purposes 
were all honest; and, for the boldness of his determina- 
tion in the pursuit of his objects, his name is proverbial. 
I speak only of his acts, avouched as they are by the jour- 
nals of the convention. Itis not necessary to add that his 
scheme met with but few supporters, and that he and they 
promptly threw themselves into the ranks of the second 
party, which advocated a government almost as strong, 
and equally destructive ‘‘of state distinctions and state 
operations”—the national party. Atthe head of that par- 
ty, or among its most prominent members, stood the late 
Edmund Randolph, of Virginia. I knew him well, sir. 
He had for a short time the direction of my studies, be- 
fore I attained the period of manhood, I cannot then en- 
tertain feelings of disrespect to his memory, or be capa- 
ble of manifesting any unkindness towards him. [ would 
not disturb the ashes of the dead, even if I could. Ed- 
mund Randolph at that time occupied a large space in 
the public eye. He wasa prominent man, not only in 
the legal profession, but in the political world. He rank- 
ed among the first advocates of his day, and stood high in 
the public councils; but, so far as the evidences of his po- 
litical opinions have come down to us, I am not prepar- 
ed to admire him asa politician. He proposed a supreme 
national government, with a supreme executive, a sU- 
preme legislature, and a supreme judiciary, and a power 
in congress to veto state laws. 

Mr. Madison, I believe, sir, was also an advocate of 
this plan of government. If] fall into error upon this point, 
I can easily be put right. The design of this plan, it }5 
obvious was to render the states nothing more than the 
provinces of a great government, to rear upon the ruins o 
the old confederacy a consolidated government, one at 
indivisable. This plan held the ascendancy for a time. 
The large states were its advocates. New York gave 4 





‘These feelings and these ties made the tories of the revo- 


divided vote; oue of her members saw but darkly herim- 
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wnense resources, which were sooner or Jater to be de- 
veloped, and which were to entitle her to the appellation 
of the empire state; the other either did not-look through 
the vista into futurity, or reasoned more wisely than his 
colleague, that the promised advantages to the large states 
were altogether delusory and deceptive. He probably 
foresaw that the weak would combine against the strong, 
and often succeed in binding her in the chains of their po- 
licy. ‘The nationals shared the fate of the monarchists, 
and, in the end, were entirely routed, their scheme auni- 
pilated, and their party overthrown. To Delaware, a 
small spot, then, as now, on the broad face of the union, 
put exercising then, as now, the influence which talents 
of the highest order never fails to insure, we are indebt- 
ed for the federal government under which we live. I 
jay her this encomium most willingly, for | consider our 
frame of government the happiest that can be divised, and, 
if properly administered, destined to clevate us to an 
height of prosperity which no other people has ever at- 
tained. Mr. Dickinsen scems first to have taken a stand 
in favor of a federal government. He required the de- 
puties to lovk at their instructions. He asked them if 
they were authorised to vote for a monarchical govern- 
ment, or for a supreme national government which would 
trample down and ride over the prostrate states? No, 
they had been sent there to revise the articles of the old 
confederation—to infuse more ardor and vigor into the 
federal system—to breathe into it new life, and to impart 
to it anew soul; to do all this, and not to make war upon 
its very existence and being. If the operations of go- 
vernment are paralysed, apply the proper stimulus to 
produce a healthful action; if you want a supreme court, 
create One to carry every constitutional provision of law 
into effect; if the requisitions made upon the several states 
of the confederacy for their respective quotas are disre- 
garded, apply a remedy to the evil; if you want money 
for the just expenses of the government, collect the taxes. 
Do all things necessary to give renewed life and vitality 
to the confederation of these states, but go no further. 
Revise, but do not change the articles of our copariner- 
ship. Let us have no monarchical or national govern- 
ment. I make a similar requisition upon senators now, 
The attempt is now made to do that very thing which was 
scouted out of the convention—to convert this govern- 
ment into a consolidated national government—from a 
league among states, which its term imports, into the go- 
vernment of a single nation. I will not fatigue the se- 
nate, and exhaust myself, by reading those instructions. 
I will content myself with saying, that they, each and 
all, required the formation of a federal union by an im- 

rovement of the old articles of confederation. These 
instructions constitute the souree—the very head-spring 
from which this government has flowed, and bring into 
bold relief its true theory and principles. 

The old confederacy had been spoken of as possessing 
no power: the contrary was the fact—its powers were 
large and extensive—to declare war—to make peace—to 
form alliances—to make treaties; and the congress under 
it possessed many of the most important powers now ex- 
ercised by the supreme court. Many of the provisions 
of the present constitution were taken, almost totidem 
verbis, from the articles of confederation. The senators 
from Maine and New Jersey (Messrs. Holmes and Fre- 
linghuysen) lay great stress upon the phrase ‘‘we the peo- 
ple;” but the object specified in the clause commencing 
with those words are the same which were stated in the 
articles of confederation, ‘the common defence, the se- 
curity of liberty, and of the mutual and general welfare.” 
W hy, sir, they are almost the very words of the con- 
stitution. I recommend it to senators to take up those 
old articles, and deliberately compare them with the pro- 
visions of the present constitution. If you will do so, 
we shall hear no more of the confederacy not being a go- 
vernment. Sir, it carried us through the revolutionary 
war, that darkest period in our history, with the excep- 
tion of the present. ‘The truth is, this government is but 
an improvement upon that. There every thing was con- 
centered in congress; it constituted the executive, legis- 
lative, and judiciary tribunal. By this constitution those 
powers are now more wisely distributed among the de- 
partments. That government had no‘power to lay and 





but one legislative branch, here youhave two. This go- 
vernment is but a superstructure erected upon the old 
confederacy, possessing more beauty of proportion, more 
harmony of design, and demanding of foreighn nations 
more confidence and respect... Let us learn to admire the 
beautiful system under which we live, and not seek to - 
convert it into what itis not. Every thing, Mr. Presi- 
dent, is running into notionality. You cannot walk along 
the streets without seeing the word on almost every sign— 
national hotel, national boot-black, national blacksmith, 
national oyster house. (Mr. Mangum, in an under tone, 
“the newspapers,”—Mr. 'T. 1 let them alone, no man 
gets any thing by intermeddling with them.”) ‘The go- 
verument was created by the states, is amendable by the 
states, is preserved by the states, and may be destroyed 
by the states; and yet we are told that it is not a govern- 
ment of the states. But the senator from New Jersey, 
(Mr. Frelinghuysen), will have it, that it was ratified by 
the people, and loudly proclaims it to be the people’s go- 
vernment. Lask by what people?) Why by the people 
of the states. If it had been intended to collect the sense 
of a majority of all the people inhabiting the states, the 
most wifortunate mode of accomplishing that was devis- 
ed, that could have been thought of. ‘The small states 
of Rhode Island and Delaware had a voice equally poten- 
tial with the large states of Massachusetts and Virginia; 
and by the mode adopted, a minority might have palmed 
the constitution on amajority. | probably hazard but lit- 
tle in saying, that four of the largest states, viz. Massa- 
chusetts as she then was, New York, Pennsylvania and 
Virginia, coutained a majority of the population of the 
then thirteen states, and yct the ratification of nine states, 
with a minority of people, might have adopted the consti- 
tution over the heads and against the wishes of a decided 
majority. No, sir, no such design entered into the con- 
templation of those who formed the government. Each 
state decided the question of adoption or rejection for it- 
self. Little Rhode Island threw herself upon her sove- 
reignty, and for some time refused her assentand ratifiea- 
tion. Ido not underrate the importance of this state be- 
cause itis of small size. I feel an interest in seeing its 
rights preserved and asserted, I was the other day much 
giatified when the senator farthest from me, (Mr. Knight), 
presented to the senate au official paper from the execu- 
tive of that state, (credentials of Mr Robbins). The pa- 
per was authenticated by the ‘governor, captain general, 
and commander-in-chief of the land and naval forees of 
the state of Rhode Island and Providence Plantations.” 
These titles sounded gratcfully to my ears. They are 
the only titles worth preserving; all others are idle gew- 
gaws. Yes, sir, let “the governor, captain general and 
commander-in-chief of the state of Rhode Island and Pro- 
videnee Plantations,” still preserve both the title and 
power given him by a sovereign state. I would respeet- 
fully ask the gentleman to draw a picture; I will permit 
him to do so from the resources of his imagination, and 
those L acknowledge to the abundant. Will he embody 
forth a state without people. ‘The humorous author of 
Don Quixotte might do it, and squire Sancho might revel 
in the fancied delights of an exalted sway. For my own 
part, I can form no idea, even the most indistinet, of such 
a shadowy and spectral existence. A state without peo- 
ple! Why, gentlemen had as well talk of a state with- 
out land. ‘he very terms employed in the eonstitution 
indicated the true character of the government. The 
terms ‘‘we the people of the United States” mean no- 
thing more or less than ‘‘we the people of the states uni- 
ted.” 

The pernicious doctrine that thisis a nationaland not a 
federal government, has received countenance from the 
late proclamation and message of the president. ‘The 
people are regarded as one mass, and the states as consti- 
tuting one nation. I desire to know when this chemical 
process occurred? When were the states welded togeth- 
er into one mass? Wasit before or sinee the revolution? 
At what time was Virginia fused into an integral mass 
with the other states? Was it when she set herfelf up in 
opposition to Cromwell, and refused to recognise the 
commonwealth: asserted her independence of the protee- 
tor’s government: declared that the ligament which bound 
her to England was a ligament which bound her to the 
crown of England, and that, when the head which wore 





collect a revenue for the purpose of mre es. on its ope- 
rations; to this, that powerisgiven. Undert 





vat there was! that crown was severed from the body, the tie of her al- 
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legiance was also broken? Or was it at the accession of 
Charles the second, when she renewed her allegiance by 
and through a resolution of her house of burgesses? She 
then acquired that title which she has borne ever since, 
**the dominion of Virginia.” Or did it occur at a later 
period? Was it in 1775, when she adopted her state con- 
stitution, and exercised complete and sovereign power? 
Or did it occur when the colonies then become free, so- 
vereign, and independant states: united their common 
energies and resources to make good their Declaration of 
Independence? ‘This position would prove too much: it 
would go to the extent of proving that France was also 
amalgamated with the states. She wasa party to that 
war—a most efficient party. She spared neither her 
treasure nor her blood. Her chivalric sons aided ours 
in upbearing the flag of freedom. ‘The idea is idle, I had 
almost said absurd, to attempt to deduce from such a 
source the doctrine that the states formed one mass, one 
nation. Why, sir, sovereignsmay form a league for war, 
or any other purpose: that league may be more or less 
intimate according to its terms—a league to preserve per- 
petual amity for the advancement of the happiness and 
welfare of all: the conditions are all subject to the will of 
the parties. 

The conclusion to which this false assumption leads is 
that all sovereignty is vested in this government. And 
yet itis but a ercature of the states: an emanation of their 
will, It would, with as much force, be contended that 
an ambassador was a sovereign. ‘The ambassador is 
bound by his instructions, and are not we? Themoment 
he exceeds his instructions, his power is annulled. “The 
constitution contains our instructions, and, when we ex- 
ceed our power, we are guilty of a breach of trust, and 
are responsible to our masters. What sort of sovereign- 
ty is this? If we had Hobbes, with his doctrine, that 
kings reign by divine right, and are the Lord’s anoint- 
ed, to help us to a source for the sovereignty of this go- 
vernment, we should still be puzzled to find it. Who 
ereated you a government? You hold your existence at 
the pleasure of these states, and yet are sovereign over 
them. ‘They may strike you out of existence by a word; 
demolish the constitution, and scatter its fragments tothe 
winds; and yet this government, the breath of their nos- 
trils, dares proclaim itself the only sovereign, and de- 
clares the sovereignty of the states a mere non-entity. 
For my part, Lutterly renounce this doctrine. It is not 
only untrue and iflogical, butanti-American. The great 
American idea was, and is, that sovereignty resides alone 
with the people, and that public servants were but their 
agents. 

If the government was not sovereign, it would be dif- 
ficult to conceive how allegiance could be due to it; for 
allegiance was only due to sovereignty. “Vhere could be 
no allegiance without citizens, and [ should like to know 
how any one could be a citizen of this government. | 
have never seen such a citizen. If there be any such be- 
ing, I should like to look upon him. I am a eitizen of 
Virginia, and I find in the constitution a provision, that, 
when I wend my way to New York, or any other state, I 
‘should become, not a citizen of New York, or such other 
state; but entitled ‘‘to all privileges, and immunities” of 
the citizens of that state. Ifa Marylander comes to Vir- 
ginia pending an election, he cannot vote, or be returned 
to the legislature, because he possesses not the requisites, 
according to the constitution of that state, in reference to 
her own citizens. He may hold lands and may alien his 
lands, because that is a provision in favor of the citizen; 
but if the legislature should enact a law forbidding the 
alienation of lands, such law would be a rule binding up- 
on the citizens of every other state in the union holding 
lands within her borders. ‘The true state of the case is 
this: It is because | owe allegiance to the state of Vir- 

inia, that [ owe obedience to the laws of this government. 

Ty state requires of me to render such obedience. She 
has entered into a compact which, while it continues, is 
binding on all her. people. So would it be if she had 
formed a treaty with a foreign power. I should be bound 
to obey the stipulations of such treaty, because she willed 
it. To this conclusion we must come at last. It is be- 
cause T owe allegiance there, that I owe obedience here. 
It is universally admitted that allegiance and protection 
are reciprocal. I would ask who protects my rights of 
person and of property? Who secures me from the 





prowling thief and assassin’s dagger’ Is it the federa} 
government? No, sir, it ismy own state, whose laws 
surround me Jike the air, unseen, unfelt, but protect me 
as with a shield of adamant. What protection does this 
government afford me? When I go upon the ocean, the 
great an common highway of nations, your maratime ju. 
risdiction is with me. lam not on the soil of my state 
but I am still protected by her agency and through hep 
means; for it is by reason of the compact she has made 
with her eo-states, that the power of all is over me. She 
stipulates for the protection of her citizens under suc), 
circumstances, and binds herself to aid in affording pro- 
tection to the citizens of other states under similar ei. 
cumstances. ‘The mode in which such protection shalj 
be afforded, and the agents to be employed for accom. 
plishing it, are designated by the compact into which she 
has entered. 

The opposite inference which is attempted to be drawn 
from the mere fact that this government may punish trea. 
son, is, in my opinion, wholly faHlaeious. Treason 
against the United States consists ‘‘in waging war against 
them, and giving aid and comfort to their enemies:” war 
is levied against the United States, or aid is given to their 
enemies. Now let me putacase. Suppose this feature 
had not been introduced into the constitution, was it not 
evident that there would have existed no power to punish 
the offence designated; would any one state have had a 
right to punish it? Ifa citizen of the state of Massachu- 
setts, had gone into foreign parts, raised forces, and 
made a descent upon Virginia, Massachusetts could not 
have punished the offence, and Virginia could only have 
regarded the aggressor in the light of an enemy, pirati- 
cal, predatory, if you please, sir, but still an enemy. No 
jaw of treason could have covered the case. The con- 
cession of this power by the states was indispensably ne- 
cessary to the preservation of each, and by necessary in- 
ference the preservation of the Union. Power to punish 
this offence is then given, and properly given. But it 
produces no transfer of allegiance, no more than a right 
to punish piracy on the high seas. But can this governs 
ment punish treason against a state? Suppose a minority 
oppose the authorities of a state government: this may or 
may not be treason against the state according to its laws, 
but, as to this government, it is an insurrection, which, 
upon demand made by the constituted authorities of the 
state, it is bound to assist in suppressing. Treason is as 
well punishable by a state as by this government, and if 
the argument proves any thing, it establishes the conclu- 
sion, that the state is invested with all the attributes of 
sovereignty; and that this government is also invested 
with complete sovereignty; which leaves the argument 
in no better condition than we found it—in other words 
makes it no argument atall. I think, Mr. President, 
that it would puzzle the powers of logic, and I am well 
aware, that I shall be followed by able logicians in this 
debate, to prove that a state can committreason. Against 
whom ean she commit treason? Against the United 
States? She happens to be one of them, and I take it, 
that it would be rather difficult to show how she could 
commit treason against herself. 

This amalgamating doctrine is followed out into most 
singular consequences. Sir, it is said that I do not re- 
present on this floor the state of Virginia, but the United 
States. Strange hallucination! This I must consider 
as vital in its consequences. It brings into question the 
creat right of instructions; for if it be true, the state of 
Delaware has as full and absolute control over my actions 
as the state of Virginia, No, sir, I repudiate this doc- 
trine; I owe no responsibility, politically speaking, else- 
where, than to my state. And if any senator from that 
state should dare oppose her instructions, I might say 
with perfect confidence, to quote the remarks of one of 
her most gifted sons, that ‘if he would not be instructed 
in his seat, he would very soon be instructed out of it.” 
This doctrine is founded in a gross misconception of the 
nature and character of our institutions. 

I am bound, as the representative of Virginia, to ad- 
vance the interests of the whole union, because by doing 
so, I elevate her interests—to do justice to all, because 
she requires it at my hands—to resist every effort to in- 
flict injury upon any, because I am instructed by her mot- 
to, ‘‘szc semper tyrannis,”’ to avoid injustice and to detest 


tyranny and oppression—to oppose all laws which are of 
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a dangerous tendency, however small the minority in 

which | may stand, u ed on and encouraged in that 
course by the moral to be found in that other motto to 
which she clings, ‘‘perseverando.” By pursuing these 

instructions I fulfil her wishes and contribute all that in 

me lies to the advancement of the happiness and prosperi- 

ty of these United States. 

“ Gentlemen might say what they pleased, but such doc- 
trines would convert the states into mere petty corpora- 
tions—provinces of one great consolidated government. 
These principles gave to this government authority to 

yeto all state laws, not merely by act of congress, but by 

the sword and bayonet. They would place the presi- 
dent at the head of the regular army in array against the 
states, and the sword and cannon would come to be the 
common arbiter—he might hang and quarter whom he 
pleased as traitors or transgressors against the rights of 
the great sovereign power of this government. No man 
could be so blind as not to see the results. Before he in- 
yested the president with the powers claimed for him, he 
would like to know whether he could do it safely? 1 say 
the president—not Andrew Jackson—TI deal in generali- 
ties when I ask whether these powers can safely be en- 
trusted to the president? No rule could be established 
for their exercise but the executive will. If the case of 
Georgia was presented to one president, (I am glad that 
the missionaries are turned out, for one refractory state 
gives us employment enough), we should hear of ‘‘su- 
peradded obligations,” while under another she might be 
patted on the back and smiled upon graciously, and told 
that her proceedings were not only just, but meritorious. 

I do not mean to cast reproach on either president, but [ 
cannot consent to live under such a system—it is irra- 
tional, Before we commit our dearest rights to the ex- 
ecutive department, let us find out some method of caus- 
ing all our nee meg to think alike, and thereby prevent 
them from hanging one man and rewarding another for 
the very same act. The rules which are now to govern 
usare locked up in the recesses of the human heart, 
where no man can read them—better have at once the 
laws of the Medes and Persians. 

In 1800, all these doctrines were, as | had hoped, put 
down once and forever. I had not expected that they would 
at this time have been brought into discussion. For 
thirty odd years they had been in a state of torpidity, but 
all of a sudden they are warmed into life, and now bask 
in the influence of the president’s proclamation. Well 
may the senator from Maine, (Mr. Holmes), upon being 
so suddenly awakened, be astonished at his bed fellows, 
and wonder how he has become so thick with them. It 
was singular indeed, that the senator should be found all 
of a sudden supporting, and I resisting, the measures and 
principles of the president. TI have given to the adminis- 
tration, and am still prepared to give to the administra- 
tion, as liberal support as any administration ought rea- 
sonably to expect; but I am now fairly distanced by the 
senator from Maine. We were told three years ago, in 
a celebrated debate on a most celebrated resolution, 
(Mr. Foot’s resolution), that there had existed in by-gone 
times a firm under the style of ‘‘James Madison, Felix 
Grundy, John Holmes,” and, if he could dare mention 
the other partner, “‘the Devil.” The senator from ‘Ten- 
hessee withdrew his name publicly from the concern, and 
that of the senior partner, declaring that’ they would 
have nothing to do with the rest of the concern, and ex- 
pressed the hope that his satanic majesty would take good 
care of the other partner. I should like to know if the 
majority of the old firm have again united, and are now 
carrying on business. 

(Mr. Holmes begged the senator from Virginia to yield 
the floor while he corrected a slight error which the gen- 
tleman had made in his statements relative to the affairs 
of the firm. The original firm was ‘James Madison, 
Felix Grundy, and the Devil.”? The senator from ‘len- 
hessee withdrew and inserted my name, leaving me and 
ls satanic majesty to manage the concerns of the firm. 
If the senator from Virginia wishes to know how the con- 
cern stands at present, he would inform him that his sa- 
tanic majesty had gone over to the nullifiers, and much 
about the same time with the senator from Virginia.*] 








_ “So published in the National Intelligencer—the sketch 
inthe Telegraph is different. Mr. Tyler did not hear 
Sur. to Vor. XLIMN— Sis. 14. 
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Mr. Tyler resumed: He had eoncluded that his satanic 
majesty had obtained a complete mastery over the whole 
concern, for he should show that nothing but the work- 
ings of his spirit could have produced such a bill as this. 
The question of secession was not now regularly un- 
der consideration. It would be highly improper now to 
agitate it. I will throw out no remark, said Mr. T. 
limited as would be the influence which my opinions 
would have over the conduct ef others, which could, by 
possibility, be construed, however remotely, into an in- 
ducement to any state in this union to withdraw from it. 
I will rather take instruction, in this respect, from the 
course which the legislature of Virginia has but reeently 
adopted, who left out of her decision this question, when 
she had the subject of federal relations under considera- 
tion. It wasa great, he would say a vital question, and 
should not be decided hastily or precipitately. I pro- 
test, however, against the right of the president to decide 
itfor congress. It is a question which exclusively refers 
itself to the co-states, or their representatives here. The 
president had announced his decision, somewhat authori- 
tatively, to the public, and this constitutes with me, no 
inconsiderable reason against voting him military power 
to carry into execution this foregone conclusion. “T'o arm 
him with military power is to give him authority to erush 
South Carolina, should she adopt secession. When the 
question comes up, (I trust it never will), should the de- 
cision be formally pronounced against the right of seces- 
sion, it would come to be a subject worthy of all reflee- 
tion, whether the military arm should be exerted, or 
other measures of a milder nature, but equally effieacious, 
be resorted to. It would probably be found that the 
course of commercial restrictions on the commerce of a 
seceding state, would be more effectual to bring her back 
into the union, than the employment of an hundred thou- 
sand armed men. ‘These were weighty subjects, and 
their decision should never be anticipated. I cannot be- 


|lieve, sir, that any state will ever consent to forego the 


blessings of union, without the greatest pressure and ex- 
tremity of suffering. 

In relation to the supreme court he had but a few words 
to say. I entertain all due respect for the judges of that 
august tribunal. ‘Towards the venerable chief justice ¥ 
cannot express myself too warmly. In the midst of all 
the changes ofa fitful era, he has been uniformly the same. 
From the rising to the setting of the sun, he has known 
no change. The country has known where to find him, 
and he has deceived no man in regard to his politieal 
opinions. Consistency in a politician is a virture of the 
highest order. You know, always, when to trust and how 
to trust such a man, for he never deceives you. Unlike the 
changelings of the hour; the butterflies that assame new co- 
lor with every passing day, circumstances transpire and 
time rolls on, but he knows nochange. Such has been, and 
still is chief justice Marshall. We are ataloss which most 
to admire, the profound knowledge and logical aceuracy 
which he displays, or the purity and innocency of his 
life. Whether I agree or differ from such a man on 
litical subjects, such difference can in nought abate from 
my admiration and respect for him asa man and as a citi- 
zen. Will L entrust my life tohim? Yes. My property? 
Yes. But, I tell you, that the chief justice cannot sfill 
the roaring of cannon, or the noise of drums, when go- 
vernments are in the field. There ean be but one ulti- 
mate arbiter when matters have attained that crisis, and 
that isthe sword. I trust it will be very long before we 
come to such an issue. 

The senator from Pennsylvania, (Mr. Wilkins), and 
in this example he had been followed by the senator from 
New Jersey, (Mr. Frelinghuysen), has cited a certain 
preamble and resolutions adopted by the general assembly 
of Virginia, in the year 1809, upon a proposition from 
the state of Pennsylvania to establish a common arbiter 
to decide questions arising between a state court and the 
United States’ court. The proposition itself was some- 
what extraordinary, since it was confined by its terms to 
the sole case of a difference in opinion between the courts, 
and omitted any provision for collisions between other 
departments of the two governments. The resolutions 
and preamble referred to, was adopted by an unanimous 








disclaimed their application to himself. 
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vote. I stated, upon another occasion, that perfect una- assisted to put it down; and would be fecal at all 
nimity in a legislative body on any question of interest, 


furnished generally the strongest evidence that the sub- 
ject had not been examined. “lhe accuracy of this opi- 
‘nion had been somewhat tested in the Pennsylvania legis- 
lature this winter. Last winter that body was unanimous 
in its opposition to any reduction of the tariff; 1 am hap- 
py to find that that is no longer the case, a small minority 
aving been found there entertaining different opinions, 
and my hope is, that that minority will acquire daily 
strength. But there is no general rule without an excep- 
tion, and an exception was found in the proposition from 
Pennsylvania in 1809. How would it be possible to es- 
tablish a eommon arbiter possessing sufficient impartiali- 
ty in the decision of controversies between this govern- 
ment and a state? By whom to be appointed, and how 
preserved, unaffected by those influences which operate 
more or less sensibly on all public agents? ‘The supreme 
court might weil be esteemed better qualified for the task 
than any new tribunal which could be established. As to 
the reasoning contained in the preamble, the probability 
is, that it was not examined, ‘lhe resolution embodied 
the sentiments of the general assembly; and [ put it to the 
candor of honorable senators to say, if they would not 
consider it rather unjust if they were held answerable for 
all the errors and inaccuracies contained in reports daily 
laid upon our table, into which no one cares to look. If 
gentlemen were desirous of ascertaining the true senti- 
ments of Virginia on the interesting subject discussed by 
them, I refer them to the celebrated report drawn by Mr. 
Madison, in the year 1800, wherein this subject is fully 
examined. And if they require to be informed of the ex- 
isting state of public opinion in Virginia, I refer them to 
the recent proceedings of the legislature of that state, 
which has again reiterated the decision pronounced by it 
in 1800, I desire to add one more remark before I quit 
this branch of the subject. Compliments were daily paid 
to Virginia. She was called ‘‘the old dominion,” “good 
old Virginia.” While she is thus complimented her ad- 
vice is rarely ever followed; her doctrines are contemned; 
and it is supposed that full compensation is found for all 
this in the use of soothing epithets and flattering phrases. 
If you would only give her credit for honesty, and follow 
her doctrines, then, my life on it, the spectable now exhi- 
bited would never be seen again. Lt would undertake to 
say, that if the doctrines of Virginia were followed out, 
collisions would never arise between ‘the government of 
the United States and the state governments. Her doc- 
trine is simply this: exert no other power than that which 
was confided to you. Instead of looking at Virginia as 
she is at present looked at, she ought to be regarded as 
she deserved. If found nodding at her post; if found 
slumbering for a moment—every forgotten word, every 
careless report is hunted up, brought forth against her, 
and cited as the Virginia doctrine. [ would say, follow 
her true doctrines; listen to her as a sister. She has 
made great sacrifices on the altar of the union. There is no 
state in this union more desirous to preserve the institu- 
tions of the country. If you listen to her now, you will 
restore harmony to the country. 
My honorable friend from Pennsylvania had alluded to 
the whiskey insurrection, and, inno unfriendly spirit, had 


said that that insurrection had arisen in that very stripe of 


land which was formerly a matter of controversy between 
his state and mine; from which he wouid have it inferred, 
that Virginia was justly chargeable with that proceeding. 
Now I submit it to the senator, to say if he does not think 
it rather unfair, after having obtained by hook or by 
crook that which was fairly ours, to debit us with all the 
offences of which the inhabitants might afterwards have 
been guilty? The fact was, that the land was ours rigit- 
fully, honestly—but Pennsylvania put in her claim to it, 
and her citizens nullified the decisions of our courts; and, 
in some instances, gave our people black eyes and bloody 
noses. For whatsoever may be the opinion of the world 
to the contrary, the old fashioned play of rough roll and 
tumble is.as well understood in Pennsylvania as Kentuc- 
ky. Sir, we had either to fight or back out, and it was 
thought better, by the men of that day, to give up the 
land than to fight for it. The people dwelling on this 
side of that line are in favor of good order; they hated all 


schemes which were likely to interrupt the tranquillity of 


society; they were against the whiskey insurrection, and 


opposed to whatever would put into jeopardy the stabijit 

of our institutions. I leave, therefore, the whiskey inn 
surrection, where it properly belongs, to the state of Penn- 
sylvania; and the honorable senator may adjust the whole 
matter with his neighbors of Pittsburg and its vicinity 

Mr. 'T’. begged pardon of the senate for this deviation 
from the course of his remarks, and would return to that 
course, and relieve the senate, with as much speed as 
possible. 

Sir, said he, if any man would run a comparison be. 
tween a federal system, such as we have, and a consolij- 
dated system, he could not fail to express his warmest 
admiration at the beauty of the first. When I conter. 
plate the difference between them, it has struck me with 
astonishment, that any portion of this union should desire 
to see a consolidated government established on the ruins 
of a federal republic; that beautiful system which, if try. 
ly carried out, was caleulated to render us the happiest 
and most powerful people on the face of the earth. He 
could compare it to nothing so properly as the solar sys. 
tem. I[t was the sun (the federal government) giving light 
heat, and attraction to the planets revolving round it in 
their proper orbits. No two could come in contact with 
each other; they rolled on in ceaseless splendor, so long 
as they preserved the course pointed dut by the constitu. 
tion. It was impossible for them to come into collision 
either with the government or with each other, so long as 
they were confined within their proper orbits. ‘The peo- 
ple of the states were attached to the state governments, 
to whom they looked for protection, and to the federal 
government, which guaranteed the safety of the whole, 
The state governments exercise a paternal sway; they re- 
gulate the domestic concerns, prescribe the rules of pro- 
perty, the punishment of crimes, the internal police, and 
throw the egis of protection over the family cirele. To 
this are confided the great powers of peace and war—the 
sword and the purse are here. Power, however, often 
forgets right. The states act as sentinels upon the watch 
tower, to give the alarm on the approach of tyranny; and 
being organized into governments, stand ready, alter all 
other measures shiall fail, and the only alternative is slave- 
ry or resistance to resist. 

Take, on the other hand, a consolidated government, 
the states but mere petty corporations, and what would be 
the consequences? Would such a government secure and 
retain the confidence and affection of the people, or pro- 
mote their interest? It would be a mere government of 
parchment, dependant on the will of an arbitrary majori- 
ty, and he would not care how it was disposed of. You 
might burn it, if you pleased, at the point of the bayonet. 
Could any man coming from Maine‘or Massachusetts un- 
derstand the rights and interests of the people of Mary- 
land or Virginia, or legislate properly for their interior 
concerns? It was in vain to think of it. 

Mr. ‘I’. said he thought he had long seen a tendency 
towards consolidation in the legislation of congress. He 
would show how it worked. First, the power was as 
sumed to direct the internal improvement throughout the 
union; next the power to regulate domestic industry; and 
last comes the right to carry on a system of general edu 
cation. 

Strip the state governments of their power, one by one, 
and why preserve them at all? Would the people long 
endure two sets of tax gatherers clutching at the fruits of 
their industry? No sir, the state governments would be- 
come useless, only serving to encumber and retard the 
machinery, and would speedily pass out of existence. 
What follows? The concentration of augmented power 
ere would swell the importance of the presidential office. 
Popular convulsions would inevitably follow. The pub- 
lic mind would be fretted by the constant collision of pals 
ties, and all would adopt the expedient which was mo% 





readily at hand. The presidential term would first be 
enlarged for a greater number of years, then extended for 
life, and the seeptre would speedily be handed over to the 
lineal issue—a ‘hic jacet” would be all that would re- 
main to inform after ages that this had once been the land 
of the free. These things must not be. Rely upon it the 
people are rousing—‘*‘the Campbells are coming.” The 
banner of state rights hovers over the lakes and spreads 
its broad folds over the distant waters of the west. The 
patriots who have heretofore been separated by the 
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ephemeral contests of the day, will come back again and 
settle down with us on the great common principles which 
the preservation of the federal union calls upon us to de- 
fend. I have no fear of the ultimate result—‘‘truth is 
mighty and will prevail.” Many will be overwhelmed 
in the first onset, myself, probably, among the number, 
because the power we have to oppose is gigantic; but vic- 
tory in the end is certain. These principles had triumph- 
ed in 1800, when they had to encounter disadvantages 
equally great, and, if they fail now, the days ot the repub- 
lie may be considered as numbered. 

I have not argued these questions with any reference to 
South Carolina—my own state, every state in the union, 
is interested in their decision. I leave South Carolina to 
take care of herself; she rests in the hands of her able 
senators on this floor. I disclaim the policy adopted by 
her; all here know that I did not approve of her course. 
j will not join in the denunciations which have been so 
loudly thundered against her; nor will I deny that she 
has much cause of complaint. She has put much at ha- 
zard, but I trust we shall have a sate deliverance from our 
present condition, and that all cause of complaint may 
speedily be put an end to; I leave her, therefore, where 
[found her, without at this time making further reference 
to her. 

In the course of the examination I have made into this 
subject, I have been led to analyze certain doctrines which 
have gone out to the world over the signature of the pre- 
sident. I know that my language may be seized on by 
those who are disposed to carp at my course and to mis- 
represent me. Since I have held a place on this floor, I 
have not courted the smiles of the executive, but when- 
ever he had done any act in violation of the constitutional 
rights of the citizen, or trenching on the rights of the se- 
nate, | have been found in opposition to him. When he 
appointed corps of editors to office, I thought it was my 
duty to oppose his course. When he appointed a minis- 
ter to a foreign court without the sanction of law, I also 
went against him, because, on my conscience, I believed 
that the act was wrong. Such was my course, acting, as 
I did, under a sense of the duty | owed to my constitu- 
ents, and I will now say, I care not how loudly the trum- 
pet may be sounded, nor how low the priests may bend | 
their knees before the object of their idolatry, I will be 
at the side of the president, erying in his ear, ‘*vemember, 
Philip, thou art mortal!” 

I now come to the most important part of the work 
which | have to perform. I shall now proceed to touch 
the bill itself; and I propose to dissect its provisions and 
expose its enormities. He should take it up by sections, 
because he believed that the work had not as yet been 
done, and he desired that the senate should be fully ad- 
vised of the character of the bill before they enacted it in- 
toalaw. Heregarded it as the first fruit of the doctrines 
he had combated. 

I object to the first section, because it confers on the 
president the power of closing old ports of entry and es- 
tablishing new ones. It has been rightly said by the gen- 
tleman from Kentucky, (Mr. Bid6), that this was a pro- 
minent cause which led to the revolution. The Boston 
port bill, which removed the custom-house from Boston 
to Salem, first roused the people to resistance. ‘lo guard 
against this very abuse, the constitution had confided to 
congress the power to regulate commerce, the establish- 
ment of ports of entry formed a material part of this pow- 
er, and one which required legislative enactment. Now 
I deny that congress can deputise its legislative powers. 
Ifit may one, it may all; and thus a majority here can at 
their pleasure change the very character of the govern- 
ment. ‘lhe president might come to be invested with 
authority to make all laws which his discretion might 
dictate. It is vain to tell me (said Mr. T.) that I ima- 
gine a case which will never exist. I tell you, sir, that 
power is cumulative, and that patronage begets power. 
The reasoning is unanswerable. If you can part with 
your power in one instance, you may in another and ano- 
ther. You may confer upon the president the right to 
declare war; and this very provision may fairly be con- 
sidered as investing him with authority to make war at 
his mere will and pleasure, on cities, towns, and gps 4 

he prosperity of a city depends on the position of its 
custom house and port of entry. ‘Take the case of Nor- 


who doubts but that to remove the custom house from 
Norfolk to Old Point Comfort, of Richmond to the mouth 
of the Chickahominy, or of Fredericksburg to Tappahan- 
nock or Urbanna, would utterly: annihilate those towns? 
I have no tongue to express my sense of the probable in- 
justice of the measure. Sir, it involves the innocent with 
the guilty. Take the case of Charleston: what if ninety- 
nine merchants were ready and willing to comply with 
your revenue laws, and that but one man could S found 
to resist them, would you run the hazard of destroying 
the ninety-nine in order to punish one? Trade is a deli- 
cate subject to touch: once divert it out of its regular 
channels, and nothing is more difficult than to restore it, 
This measure may involve the actual property of every 
man, woman, and child, in that city; and this too when 
you have a redundancy of millions in your treasury, and 
when no interest ean sustain injury by awaiting the actual 
occurrence of a case of resistance to your laws, before 
you would have an opportunity to legislate. 


Again: ‘‘all duties, imposts, and excises, shall be uni- 
form throughout the United States;” and yet this section 
invests the president with authority to exact cash duties 
at one place, while the credit system prevails at another. 
These extraordinary powers were to be exercised, not 
only to put down unlawful combinations, but whenever 
there were any “unlawful threats.”” Now I wish to know, 
for 1am much attached to a distinct and definite phrase- 
ology, what would be considered as constituting unlawful 
threats? If one of the government inspectors should 
chance to be abused by a drunken blaekguard in the 
streets, was that to be deemed an ‘‘unlawful threat,” 
which would invest the president with authority to-call 
the military into requisition? Every power is surrendered; 
and the discretion of the president is the only rule for his 
government. 


But this is not all. He is further empowered to em- 

ploy the land and naval forces to put down all “aiders and 
abettors.” How far will this authority extend? =P se 
the legislature of the state of South Carolina should hap- 
pen to be in session: I will not blink the question, sup- 
pose the legislature to be in session at the time of any dis- 
turbance, passing laws in furtherance of the ordinance 
which has been adopted by the convention of that state, 
might they not be considered by the president as aiders 
and abettors? The president might not, perhaps, march 
at the head of his troops, with a flourish of drums and 
trumpets, and with bayonets fixed, into the state house 
yard at Columbia, but, if he did so, he would find a pre-e 
cedent for it in English history.* So also governor 
Ilayne would be in some danger; and any judge or juror, 
who should dare justify the popular movement by any 
judgment or verdict against the tariff laws, would run the 
hazard of being suppressed. But, sir, the thing might 
not even stop here. My own state has never failed to de- 
nounce these tariff laws as unjust and unconstitutional; 
and, inasmuch as all such denunciations have a tendency 
to excite the public mind, it might fall under the appella- 
tion of ‘‘aiders and abettors.” 1, too, sir, have followed 
the example of Virginia in opposition to the protective 
policy, and it may be my fate to be punished under the 
first section of this bill—I say the first section. 
I have all proper confidence in the president, but I have 
an instinetive abhorrence to confiding extravagant powers 
in the hands of any one man. If they should be used by 
the present president with a proper diseretion, and for 
the common good; if our institutions should come safely 
out of Ais hands, yet the prececent would be left on the 
statute book, and other presidents might not use the pow- 
er so beneficially. Rome was perfectly safe when she 
called Cincinnatus from the plough and clothed him with 
dictatorial authority; but she had cause long to bewail the 
dictatorship of Sylla and Caius Marius. I therefore say 
nay to this grant of powers. I care not what may be the 
character of the chief magistrate; how high his public 
worth may be rated; or how greatand splendid may have 
been his services to his country: I will not entrust such 
powers in his hands. I would not even have confided 
them to him who was properly called patriz pater. 








*<<Colonel Pride’s purge,” as it was called in the time 








folk, Richmond, and Fredericksburg, in my own state: 


of Oliver Cromwell. 
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The second section extends the powers of the United 
States’ courts over a portion of the criminal jurisdiction 
now belonging to the state courts exclusively. Let me 
state a case. If an officer of the customs shali differ, in 
regard to any matter appertaining to his duties, with any 
citizen of Richmond, or any other place, and a quarrel 
should thereupon arise, and the custom house officer shall 
beat and maltreat such citizen, no redress for the injury 
can be obtained in the siate courts, and the action for da- 
mages can alone be brought in the federal courts. Nay, 
sir, if the revenue officer commit murder, cold-blooded 
murder, he is triable for the same only before the United 
States’ court, maugre the laws of Virginia, which pre- 
seribe the punishinent for the offence, and the mode of 
trial, Thus rescuing the citizen from responsibility to 
the tribunals of the state of which he is a citizen, and 
overturning usages which have existed through all time. 

The well known and, established legal means of pro- 
ceeding in the state courts are, by this section, also abro- 
gated, by preventing writs of replevin, dctinue, or trover, 
or attachments in equity, where the subject of the suit 
may be in the hands of any officer of the United States, 
no matter how acquired. Can it be the design of the se- 
nate, by a law applicable to every state in the union, to 
deprive the state courts of the jurisdiction they have en- 
joyed, a6 urbe condita, to the decided profit and conve- 
nience of the citizens of the country. 

The third section carries out the second, and furnishes 
an instance of practical nullification every way equal to 
the South Carolina ordinance. It presents the singular 
spectacle of the translation of a cause ad aliud examen, 


while the record, the only evidence of the existence of 


such a case, is left behind. It requires an act to be done 
by ‘fa court,” and yet declares that this very act is to be 
deemed and taken as done, when the petition for its per- 
formance is left in the office of the clerk of the court. 
Further, after the suit is removed by the defendant by the 
mere deposite of his petition for removal, without notice 
to the plaintiff, the plaintiff is required to proceed de novo, 
and if he does not comply with this unknown order, a 
judgment of non pros. is to be entered against him, with 
costs. Now sir, I beg to know what the plaintiff has done 
to merit all this. He has brought a proper suit in a pro- 
per court, against a proper defendant, which suit the de- 
fendant may or may not remove at his own pleasure; and 
yet, the plaintiff is to be burthened with all the costs, in 
any event, which may have been incurred in the state 
court; nor is the defendant required to give bond to an- 
swer costs and damages, not even the additional costs to 
which the plaintiff may be liable. 

I pass over the fourth section, and proceed to the fifth, 
This provision inspires all the officers of the government, 
and all the ‘‘state authorities,” from the governor down 
to the constable, with the spirit of propheey. Formerly, 
that was a spirit which visited the world at intervals “wide 
and far between.” It was that spirit which “touched 
Isaiah’s holy lips with fire,” and had its origin, not in 
parliaments or legislative assemblies, but in a much high- 
er source. But this section eonverts every petit officer 
into a prophet, and endows him with the faculty of fore- 
telling coming events. Mr. T. then referred to the lan- 
guage of the bill, which empowers the president to call 
out the military and naval force, when he shall be inform- 
ed that the laws will, in any event, be obstructed. If the 
president was informed that the laws will be obstructed! 
these coming events are to be arrested by the interposition 
of exeeutive power. How would this work? No, I will 
not say how would, but how mightit work? A judge— 
no, a constable, picks up an anonymous letter, or a gene- 
ral order, such as had been exhibited here in this debate, 
in which there’ was a great talk about a military foree—a 
steam boat had lowered the flag of the United States half 
mast, and raised above it a tri-colored ensign; he commu- 
nicates these ominous facts, dovetailed with such com- 
ments and rumors as his fears may have created, or idle 
gossip conjured up, and the president adopts the conclu- 
sion that the revenue laws wil be violated, and issues his 
proclamation accordingly. Yet, after all, it may turn out 
that this informant has been frightened with shadows, and 
shadows would have more effect upon one of these officers, 
than ten thousand men armed in proof would have upon 

the president himself. Take the eontroversy now pend- 
ing between the states of New York and New Jersey, 


— 
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which materially affects the interests of the city of New 
York, and suppose that the supreme court decides agains 
New York, and issues its process against governor Marey, 
The people of the city are roused against the decision— 
denounce the sapreme court—have numerously attended 
meetings in their city hall, and parade their streets in g 
threatening attitude. What is to be done ? The marsha) 
makes no effort to execute the process, but reports to the 
president that the laws will be resisted. A proclamation 
is thereupon issued; the military 1s ordered out, and a 
collision may or’ may not be brought on, as the feeling oy 
policy of the hour shall prevail, : 

The sixth section of the bill he viewed as a Botany bay 
law. It was in fact a Botany bay law, with one exception, 
that the law in England requires conviction before trans. 
portation; by this, transportation precedes conviction, 
‘here a place is designated to which the convict may be 
transported; here, to such convenient place as the judge 
and marshal shall appoint. ‘The marshal is also authoris- 
ed to make ‘‘such other provision,” for the safe keeping 
of the prisoner, 1 presume, is meant, as he may deein 
‘‘necessary and expedient.”? Suppose a man to be arresi- 
ed for a debt due the United States, the jails are closed 
against his reception, and the marshal is to carry him to 
some convenient place, is he not completely in the power 
of the officer; and may he not drag him away, Sar from 
his friends, to any place he may please, and under the 
authority to do whatever he may deem “*necessary and 
expedient,” put chains upon his limbs, cast him into a 
loathsome dungeon, and carry him to the end of the earth, 
Is there any thing in the section which limits his disere- 
tion to the state wherein the party may be arrested’ If 
such was the intention, why not so have said? When the 
liberty and rights of the people are concerned, why leaye 
that uncertain which may so readily be rendered certain’ 
The absence of all such limitation on the discretion of the 
officer, as the section now stands, raises the implication 
that no such restriction is designed, It may be said that 
the judge and marshal may be well trusted. It may, or 
may notbe so. But there can be no necessity for extend- 
ing a power which may be abused when the abuse may so 
easily be limited and restrained. 

‘There was no ambiguity about this measure. The pro- 
phecy had already gone forth—the president has said that 
the laws will be obstructed. The president had not only 
foretold the coming difficulties, but he has also assembled 
anarmy. The city of Charleston, if report spoke true, 
was now a beleagured city; the cannon of fort Pinckney 
are pointing at it; and although they are now quietly sleep- 
ing, they are ready to open their thunders whenever the 
voice of authority shall give the command. And shall 
these terrors be let loose because some one man may re- 
fuse to pay some small modicum of revenue, which con- 
eress, the day after it came into the treasury, might vote 
in satisfaction of some unfounded claim. Shall we set so 
small a value upon the lives of the people? Let us at least 
wait to see the course of measures. We can never be too 
tardy in commencing the work of blood. May we not 
indulge the expectation that South Carolina will have 
some regard to her own peace, and not bring matters to 
an issue with unnecessary precipitation? 1 hope thata 
voice, which has gone forth from Virginia, will arrest her 
attention. Sir, I have heard my state slightingly called 
the mediator state. She is so, and I rejoice that she has 
assumed that office. In the great cause of union, I trust 
she will always joyfully press forward, and addressing 
herself to a sister state, whose interests are nearly identi- 
cal with her own, [ will not doubt but that her mediation 
will prove successful. Then seoff at her who may, she 
will have presented you the olive branch, and furnished 
new cause for your gratitude and affection. 

I regret that the course adopted here has not been bet- 
ter calculated to avoida rupture. I fear me that what has 
been done has been but too well calculated to chafe the 
spirit of that honored and lofty state. An army had been 
sent thither, instead of a messenger of peace; revenue cute 
ters to watch her commerce; an armed ship riding in her 
roadstead; and a proclamation issued breathing denuncia- 
tion. ‘These were not calculated to allay excitement. 
think a better course might have been adopted. _ If the 
president had rested upon his message at the opening of 
the session, my belief is that the tariff would have been 





reduced. But it was in the nature of man to fight for 
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money: Some of the advocates of the tariff on ,this side 

of the Potomac were ready to yield a portion; but I fear 

that to others the temptation of high profits is too strong 

to be resisted, more especially, when the army and navy, 

and the whole military force is to be employed to rivet 

high duties on the country. An honorable exception was 

found in Virginia. ALI classes of society, and all interests 

united in recommending a suitable modification; manu- 

facturer and all, so far as the resolutions of the legislature 

furnished any evidence of public sentiment. But it isa 

bad mode of settling disputes to make soldicrs your am- 
bassadors, and to point to the halter and the gallows as 
your ultimatum. 

" Sir, if a foreign country violates her treaty stipulations, 

spoliates upon your commerce, and helds your triendship 
as nothing, you still negotiate; you resort to every possi- 
ble expedient to preserve peace. You will invest the 
president with no discretionary power to declare war; but 
ifa state braves your authority, and threatens to set your 
laws at defiance, you pant for the contest, and commit to 
the hands of the president unlimited diseretion; and yet 
what are the horrors of a foreign compared with those of 
an intestine war? 

If the majority shall pass this bill, they must do it on 
their own responsibility—I will have no partin it. When 
gentlemen recount the blessings of union—when they 
dwell upon the past, and sketch out in bright perspective 
the future, they awaken in my breast all the pride of an 
American—my pulse beats responsive to theirs, and I re- 
gard union, next to freedom, as the greatest of blessings. 
Yes, sir, ‘‘the federal union must be preserved.” But 
how? Will you seek to preserve it by foree? Will you 
appease the angry spirit of discord by an oblation of blood? 
Suppose that the proud and hauglity spirit of South Caro- 
lina shall not bend to your high edicts in token of fealty— 
that you make war upon her, hang her governor, her le- 
gislators, and judges, as traitors, and reduec her to the | 
condition of a conquered province—have you preserved | 
the union? This union consists of twenty-four states; | 
would you have preserved the union by striking out one | 
of the states—one of the old thirteen? Gentlemen had | 
boasted of the flag of our country with its thirteen stars. | 
When the light of one of these stars shall have been ex- 
tinguished, will the flag wave over us, under which our | 
fathers fought? If we are to go on striking out star after 
star, what will finally remain but a central and a burning 
sun, blighting and destroying every germ of liberty? The 
flag which T wish to wave over me, is that which floated 
in triumph at Saratoga and Yorktown. It bore upon it | 
thirteen states, of which South Carolina was one. Sir, 
there isa great difference between preserving union and 
preserving government—the union may be annihilated, | 
yet government preserved; but under such a government | 
10 man ought to desire to live. 

His mode of preserving the union, was by restoring 
mutual confidence and affection amongst the members; by 
doing justice and obeying the dictates of policy. The 
president has pointed out the mode in his opening mes- 
sage. We had been informed that there was an excess of 
90,000,000 in the treasury. I would destroy that excess; 
yet, [ would not rashly and rudely lay hands on the manu- 
facturer, if I had the power to do so. While giving 
peace to one section, I would not produce discord in ano- 
ther, It would be to aecomplish nothing, to appease dis- 
cord in one section and produce it in another. The 
manufacturers desire time—zive them time—ample time. 

fthey would come down to the revenue standard and 
«bandon the protective policy, | would allow them full 
tme. I present these suggestions, for I am anxious to 
see this vexed question adjusted. 

Ithad been said that it would not do to offer terms 
while South Carolina maintained a menacing attitude. I 
consider this view altogether erroneous. Shall not jus- 
tice be done to the other southern states? They, too, 
complain loudly, deeply, of the oppressive burthens un- 

er which they labor in common with South Carolina. 

ut regard it as exclusively a South Carolina question; 
What prevents you from yielding to her wishes? Pride, 











rae. stands in the way—false pride. It is the worst, 
© most perniciousof counsellors. Against its influence 


ord Chathan and Edmund Burke raised their voices in 


the means of stilling the agitated billows. 


‘I will wash my hands of the business. 





on British parliament; but, the reply was, that it would not | 
® to make terms with revolted colonies; and a besotted | 
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ministry lost to the English crown its brightest jewel. It is 
idle to talk of degrading government by yielding terms, 
This government is strong—South Carolina weak.. The 
strong man may grant termsto the weak; and, by so doing, 
give the highest evidence of magnanimity. All history 
teems with instances of the evils springing from false 
pride in governments. Bruised thrones, dismembered 
empires, crushed republics: these are its bitter fruits. 
Let us throw it from us and try the efficacy of that engine 
which tyrants never use; that great engine which would 
save Poland to Russia, Ireland to England, and South 
Carolina, not as a province with her palmetto trailing in 
the dust, but as a free, sovereign, and independent state, 
to this confederacy—the engine of redress. This is my 
advice, 

But my advice is disregarded; you rush on to the con- 
test; you subdue South Carolina, you drive her citizens 
into the morasses, where Marion and Sumter found re- 
fuge; you level her towns and cities in the dust; you 
clothe her daughters in mourning, and make helpless or- 
phans of her rising sons; where, then, is your glory? 
Glory comes not from the blood of slaughtered brethren. 
Gracious God! is it necessary to urge such considerations 
on an American senate? Whither has the genius of Ame- 
rica fled?) We have had darker days than the present, 
and that genius has saved us. Ave we to satisfy the dis- 
contents of the people by force; by shooting some and 
bavoneting others? Force may convert freemen into 
slaves; but, after you have made them slaves, will they 
look with complacency on their chains? When you have 
subdued South Carolina, lowered her proud flag, and 
trampled her freedom in the dust, will she Jove you for 
the kindness you have shown her’? No; she will despise 
and hate you. Poland will hate Russia until she is again 
free; and so would it be with South Carolina. I would 
that I had but moral influence enough to save my coune 
try in this hour of peril. If | know myself, | would pe- 
ril all, every thing that I hold most dear, if I could be 
1 have no 
such power; I stand here manacled in a minority, whose 
efforts can avail but litle. You who are the majority, 
have the destinies of the country in your hands. If war 
shall grow out of this measure, youare alone responsible. 
Rather than 
give my aid I would surrender my station here, for I as- 
pire not to imitate the rash boy who sat fire to the Ephe- 
sian dome. No, sir, I will lend no aid to the passage of 
this bill. I had almost said that ‘I had rather be a dog 
and bay the moon than such a Roman.” I will not yet 
despair: Rome had her Curtius, Sparta her Leonidas, 
and Athens her band of devoted patriots; and shall it be 
said that the American senate contains not one man who 
will step forward to rescue his country in this her mo- 
ment of peril, Although that man may never wear an 
earthly crown or sway an earthly sceptre, eternal fame 
shall wreathe an evergreen around his brow, and his 
name shall rank with those of the proudest patriots of the 
proudest climes. 

FEBRUARY 7. 

Mr. Clayton.—-When the able and eloquent senator 
from Virginia {Mr. Tyler] rose yesterday to discuss the 
bill under consideration, he expressed his apprehen- 
sion that some loose remark falling from him in the 
ardor of debate might prove fatalto him. A pleased 
and attentive listener to the perspicuous speech of 
the gentleman, in vindication of the reputed doc- 
trines of the proud state which he has so honorably 
represented on this floor, | confess I could scarcely 
suppose that he stood in danger of any distortion of his 
views, or misrepresentation of his sentiments. I 
know well, sir, that my honorable friend will acquit 
me in the outset of any design to misrepresent him; 
and he knows equally well that if in the course of 
this debate I should at any time fail to state his opi- 
nions exactly, it will give me pleasure to stand cor- 
rected by his explanations. While about to dissent 
from his doctrines in reference to this interesting 
subject, suffer me also to express the hope than ifany 
luckless phrase of mine, uttered in the heat of this 
discussion, should go beyond its mark, and offend his 
honorable pride, he will “‘ free me so far in his most 
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generous thoughts, that I have shot my arrow o’er the 
house, and hurt my brother.” 

If a doubt had ever existed in my mind as to the 
course which itis my duty to pursue in regard to this 
measure, that doubt wou'd have been removed by the 
just influence of the sentiments of those who, as the 
immediaie representatives of the people of ihat state 
which has commissioned me to act as a senator on 
this floor, have fully expressed themselves in certain 
resolutions, a copy of which is now before me.— 
These resolutions, in substance, declare that the con- 
stitution of the United States is not a treaty or a mere 
compact between sovereign states, buta form of go- 
vernment emanating from, and, established by, the 
people of the United States; that this government, 
although one of Jimited powers, is supreme within 
its sphere of action, and that the people owe to it an 
allegiance which cannot, in consonance with the 
constitution, be withdrawn by state nullification or 
state secession; that the supreme court of the United 
States is the only and proper tribunal for the settle- 
mentin the last resort of controversies arising under 
that constitution and the laws of Congress; that, in 
cases of gross and intolerable oppression, for which 
the ordinary remedies to be found in the elective 
franchise and the responsibility of public officers arc 
inadequate, the remedy is extra-constitutional resist- 
ance and revolution. The language of our people, 
as expressed by their representatives, touching the 
fatal delusion pervading the ordinance and legisla- 
tion of South Corolina, is, that while they entertain 
the kindest feelings towards the people of that state 
‘¢with whom they stood side by side in the war of 
the revolution, and in whose defence their blood 
was freely spilt,” they will not falter in their allegi- 
ance, but will be found now, as then, true to their 
country and its government: and they pledge them- 
selves to support that government in the exercise of 
all its constitutional rights, and in the discharge of 
all its constitutional duties. These resolutions, pro- 
claiming as they do the sentiments of gentlemen of 
all political parties, do not instruct me to adopt 
them as my political text-book, but leave me un- 
trammelled by any mandate, to follow the course 
which my own judgment may dictate in relation to 
the whole subject. 

But, sir, my sentiments were no secret to the peo- 
ple who spoke thus by their constitutional organ, 
the legislative body. When principles directly re- 
pugnant to these were first advocated within the 
walls of this chamber, though fresh in my seat here, 
my voice was raised against them. The first effort 
that was ever made here to support the present Ca- 
rolina doctrine of nullification by a state convention— 
made by the gentleman fromTennessee, [Mr. Grundy] 
now a happy convert to much of my political cate- 
chism, and sustained with a degree of ability which 
has hardly been surpassed in this debate —was op- 
posed by me while feebly pressing the adversary 
principles now inculcated in the declarations of 
Delaware, to which I have adverted. It is my busi- 
ness, sir, to reassure that honcrable member of the 








truth of these his new articles of faith, and to tell | 


him too that, however unfashionable these tenets 
were at the time of our ancient controversy, there is 
now no other mode known among men whereby we 
can be politically saved. 

it has so happened, sir, that the principles with 
which l entered public life, and with which, by the 
blessing of God, | will live and die—the same princi- 
ples for which I and my political friends have been 
contending during the whole period of my service in 
the senate—have been discovered by the president, 
in this perilous crisis of our public affairs, to be the 
only true conversative principles of the constitution. 
As one of those who have steadily, though unsuccess- 
fully, opposed whatin my conscience I believe to 
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have been usurpations of executive and state powe; 
— doctrines leading to the present disastrous results, 
as Ihave often predicted in reference to the yet 
message of last session, and the whole course of our 
recent national policy towards the state of Georgia 
—true now, sir, to the same principles, I find myself 
by a sudden revolution in the sentiments of the ad. 
ministration on this subject, anxiously Supporting itg 
very strongest measures. Atthe same time | fing 
the president, without the aid of those friends wit) 
whom it has ever been my pride to be associated jy 
the political divisions which have agitated this body 
sustained only by a very small and hopeless minori- 
ty of the Americansenate. It is under these circun) 
stances, sir, that the chairman of the committee re. 
porting this bill [Mr. Wilkins] assigns a reason for jt 
passage so very diflerent from any which I could suf. 
fer to govern me—so repugnant to all my principles 
of action, and all my humble notions of right and 
wrong, that I deem it my duty in limine to enter my 
protest against it. He supports this bill because the 
execution of its provisions will devolve on the presi. 
dent. He voies for this great measure because jt 
confers power on one who (tell it not in Gath)! ne. 
ver abused power!” He goes for the man, and sus. 
tains the principle for the sake of man. There may 
be others, sir, who, with a deep devotion which no 
circumstance can diminish or abate, with an ardent 
zeal which no tyranny could coo}, with a blind cop. 
fidence which neither time nor tide could ever wear 
away, would bow to the god of their idolatry, and de- 
sire no better reason for their assent than that which 
they render in their daily aspiration of ‘‘fiat voluntas 
tua!” But my support of this measure is predicated 
on no servile submission to any executive mandate, 
on ho implicit and unlimited faith in any man. 1 wiil 
clothe the executive with all constitutional power 
necessary to secure the faithful execution of the laws 
and the preservation of the union. 1 will confer 
stronger authority on the chief magistrate, because] 
can find no other chance of salvation for my country; 
and I will not be deterred from the adoption of this 
measure by any consideration of the source from 
which it has emanated, or because an unworthy rea- 
son has been advanced by others to sustain it, What- 
ever beauties the chairman may discover in this part 
of his own argument, whatever foreign missions or 
splendid offices may now glitter in the vista to daz- 
zle and delight the vision of others, I sce and wish 
to see no prospects of political advancement arising 
out of this sudden revolution in executive opinion, 
or any member of that proud opposition which has 
so long and so stubbornly maintained its lofty inde- 
pendence of character, and so triumphantly vindica- 
ted the cause of constitutional liberty in the halls of 
the capitol of this country. If it be true that, in the 
honorable discharge of our sacred duty here, we have 
committed the sin hitherto deemed unpardonable 
against that being who is so prominent an object of 
the humble ,adoration of others, let that sin remain 
unexpiated by any atonement which we have now t0 
offer; and should political death be the punishment 
to be inflicted upon us for our past transgressions, 
let us at least perish, hoping nothing from the smiles, 
and fearing nothing from the frowns of executive 
power! 

Nor, sir, as I trust, will any man here, who has 
ever justly laid claim to the honorable title of ‘na- 
tional republican,” be prevented from giving a Jiber¢! 
support to this bill, by the general denunciation of It 
as a federal measure. We know well that this same 
ingenious stratagem has been resorted to for more 
than thirty years, alternately to elevate or depress 
the leading demagogues in this country. The best 
possible plan to escape the force of reason is to 2P° 
peal to the ignorant prejudices of mankind. One 
who has engaged in this debate, traces, by the aid 0! 
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the most marvellous powers of combination and de-) be admitted duty free, as far as that list could pos- 
duction, the origin of the nullifying resolutions of|sibly be extended, without injury to the essential 
Kentucky, in 1798, and their kindred resolutions of | manufactures of the country. But it ought never to 
Virginia, adopted in the same era, to the old federal | be hoped for, that the system which now protects 
arty! An ingenious modern writer, sir, has derived | the industry of the farmers, the mechanics, and ma- 
the word “cucumber’’ from “Jeremiah King;’? but| nufacturers, in short, dhe whole of the laboring free- 
even his praises might well remain unsuing, while | men, In the middle, northern, and western states, 
the superior ingenuity of the author of this charge, | from competition with British paupers, should be ul- 
against the men of other days, should, by bard and mune | terly and unconditionally abandoned. Sir, 1 am 
sirel, be celebrated in Hudibrastic lays for the admi- well sz tisfied that it cannot be so abandoned without 
ration of the world. The Kentucky resolutions, the imminent danger of a speedy revolution in this 
which gave birth to the whole heresy of nullifica- government; and that in this view of the subject, it 
tion, are entitled to no respect, whether we consider | would be infinitely better to 
the time of their adoption, or the mere object for ‘Bear the ills we have, 
wich they were drawn. They were written by a “Than fly to others that we know not of.” 
candidate for office in a period of high party excite- If the measure proposed by the bill should, as is al- 
ment, for the very purpose of securing his own elec- leged, drive Souili Carolina to open secession, still, 
tion. They were weil calculated to intimidate poli-| sir, Il hold that state secession is a Jesser evil than 
tical oppouents by the threat of ultimate disunion in | state nullification. Ithink the soundness of this opi- 
ine event of his defeat, and as such they were de-| nion is easily demonstrable. If the latter doctrine be 
nounced by many of the other states, at the time, in triumphantly established; if it be indeed true that 
the strongest language. They slept on the shelf after | any one of these states can constitutionally and right- 
they had done their office, without an effort on the fuily decide, in the last resort, on the mode and mea- 
part of any man to vindicate the principles contained | sure of redress forall her alleged grievances, then, 
in them, until after the lapse of thirty years, when |sir,is South Carolina, while all her ports are open 
they were awakened by the trumpet of discord re- for the admission of every article of importation, 
sounding again throughout this happy country. I say, | duty free, still within the pale of the union, and en- 
sir, that no considerable effort was made to defend tiled to participate in all its blessings, though she 
them or their revolutionary principles from 1800, till | refuses to share in any of its burdens. 
afier the passage of the tariff act of 1824. Yet they| ‘The whole amount of southern exports, estimated 
were assailed and denounced in the hearing of the | atforty millions annually, may be exchanged for fo- 
very men, Who, if they had been deemed defensible, | fign manufactures and foreign produce; and, by vir- 
ought to have been first to stand forth in their behalf, | tue of this ordinance of nullification, the exchanges 
In the debate on the judiciary in 1802, Mr. Giles, of | may, through the free ports of Charleston, Beau- 
Virgiaia, having barely so far alluded to the subject, fort, and Georgetown, be transhipped coastwise, and 
as to mention the determination of the federal courts, | forced upon the consumption of the whole country, 
that they are judges in the last resort of the constitu-| 9 defiance of all our laws for the collection of du- 
tionality of your laws, to prove what he called their| es. ‘The immediate effect of this must be desola- 
ualimited claims to power, was promptly met in re-| “en and ruin to us—desolation and ruin so certain 
ply on this whole question, by Mr. Bayard, who vin-|@8d so speedy, that our southern feilow-citizens 
dicated the true principles of the constitution against | Weuld find us a prey hardly worth the trouble of 
the then recent and arrogant pretensions of state | {urther pursuit, alter the lapse of five or ten years 
usurpation, by whatever name it may be called—| from the period when such a system should go into 
state velo, state interposition, or state tyranny. En- | fective operation. Throwing out of view the de- 
trenched behind the very principles we now adyo-| S*ruction of our manufacturers and mechanics, (the 
cate, he threw the gauntlet to any champion on the | !mmediate consequence of this state of things), L 
other side who might choose to venture in defence of | 98%, what have we—to what possible resources can 
the doctrines avowed in those resolutions. Sir, no| Ye 4pply—to meet this never ending drain of our 
ove then appeared in the lists to accept that chal- | ™eans and money to pay for all the most important 
lenge. The resolutions, which might have been fair-| "ecessaries of jife thus purchased abroad? Inafew 
ly claimed as covering the whole ground of this part| )©aFs we should be beggared by the operation of 
ofthe debate, were not even named, much less de-| Such a state of things, and soon after, where the 
feuded or heldup, as authority by any one. ‘They | husbandman now goes happily to his plough, and the 
had served their purposes, sir. The party that fram- mechanic sings cheerily to the sound of his axe or 
ed them was seated in power, and it was their inter- his hammer, the country would be rapidly deserted, 
est to neglect and to despise them. and, in a few more fleeting years, would present but 
Sutfer me, sir, to add one other preliminary re-| 3 wild and melancholy waste, a lasting monument to 
mark, before I procecd to the argument of the main | posterity of our own folly and pusillanimity. And 
question involved in the consideration of this bill. | '& it not be overiooked by those who would tempo- 
lhe gentleman from North Carolina, [Mr. Brown] to | 'arily riot in the profits thus drawn from the hard 
strengthen his own argumeut against the use of force | hand of honest industry, that they would eventually 
to sustain the revenue laws, cited a passage from the | be the losers by their own avidity—for where would 
speech of the same distinguished representative of | be their market for articles received in exchange for 
Delaware, to whom I have alluded, delivered in con- | their immense surplus produce, when we should be 
gress, on the subject of the embargo law. The ob-| uo longer able to buy them? On the other hand, the 
Ject was to show that our government, being essen- | cousequences of the secession of South Carolina 
tially pacific in its genius and gharacter, ought not | from the union, though that would be an event deep- 
lo be sustained by force, when concession can be| ly to be deplored, while the memory of our national 
Properly made to prevent its employwent; and I grant | glory is retained, would be infinitely to be preferred 
the gentleman the full benefit of all the passage he | by us tosuch a condition of affairs. In the event of 
‘as cited. Tam willing to adopt the recommenda- | her successfully maintaining her separate indepen- 
tion of that eminent statesman, in the presemt condi- | dence, we shouid subject ail her products, and all her 
lion of thiscountry. I am willing to concede all that | exchanges obtained for them, when introduced among 
Pron be yielded toan honest difference of opinion, | us, to our own tariff, and, if peace did not smile 
oe with the honor and interest of the na. | upon us as it heretofore has, we should, at least, by 
ot? would now cheerfully give my vote for a| the sacrifice of some of its blessing, maintain our in- 
W tariff, which should extend the list of articles to | dependence of all foreign nations. I tell the honor- 


























1}2 





able members from Carolina, therefore, that, while 
secession has its terrors for me, nullification presents 
even still greater evils in perspective; that I have 
been driven in sorrow to that task of calculating the 
value of this union, which I once supposed I could 
never learn, and which I still think no man can learn, 
while the constitution stands unimpaired by miscon- 
struction, and that! cannot be deterred from the 
support of this bill, whose only object is to to coun- 
tervail the effects of their state ordinance and state 
Jegislation, by the threat of disunion as a necessary 
consequence of its passage. 

Icome then, sir, to the discussion of the main 
questions before us. 

Are the ordinance and laws of South Carolina, set 
forth in the president’s message, consonant with the 
constitution of the United States? If repugnant to 
the provisions of that sacred instrument, has the 
state a right to secede from the union? Have we 
the power to coerce obedience to our revenue laws? 
And, if we have such power, are the provisions of 
this bill such as are proper to secure that obedience? 

There never was a question more involved in me- 
taphysical subtleties, than the essential inquiry into 
the right of nullification and secession has been, by 
the respective advocates of these different doctrines. 
They invariably seek out the most refined, and of- 
ten, | may add, the most indefinable distinctions. It 
would with them be evidence of gross obtuseness of 
intellect, to fail always to discriminate between the 
FOUNDATION of the powers of the government, and 
the sources from which those powers are drawn— 
between sovereignty and sovereign power, determining 
at the same time with precision where each of these 
originated and where they now remain, and between 
the effect of a ratification by the people of the Unit- 
ed States collectively, and that of a ratification by 
the same people, voting by state divisions. ‘The dis- 
tinction between a state and the people of a state is 
made and carried so far, that the state itself is con- 
sidered as a kind of ethereal, supernatural being, 
whose essence is illimitable, uncontrollable sove- 
re'gnty over the very people composing it, and to 
whose will alone it is indebted for ‘‘a local habita- 
tion and a name.” ‘The recent address to the peo- 
ple of South Carolina, by their delegates in conven- 
tion, is replete with such distinctions. The pas- 
sage from that curious state paper, which I am about 
to read, exhibits the opinions of the convention as to 
the nature of ‘‘sovereignty.” 

“A forcign or inattentive reader, unacquainted 
with the origin, progress, and history of the consti- 
tution, would be very apt, from the phraseology of 
the instrument, to regard the states as having di- 
vested themselves of their sovereignty, and to have 
become great corporations subordinate to one su- 
preme government. But this is an error, The 
states are as sovereign now as they were prior to 
their entering into the compact. In common par- 
lance, and to avoid circumlocution, it may be ad- 
missible enough to speak of delegated and reserved 
sovereignty. But, correctly speaking, sovereignty Is 
aunit. It is ‘one, indivisible and unalienable.’ It 
is, therefore, an absurdity to imagine that the sove- 
reignty of the states is surrendered in part, and re- 
tained in part. The federal constitution is a treaty, 
a confederation; an alliance, by which so many so- 
vereign states agree to exercise their sovereign pow- 
ers conjointly upon certain objects of external con- 
cern, in which they are equally interested, such as 

WAR, PEACE, COMMERCE, foreign negotiation, and In- 
dian trade; and upon all other subjects of civil go- 
vernment, they were lo exercise their sovereignty 
separately. This is the true nature of the compact.” 

Sovereignty is by this authority “a unir’’—it 
is also “‘indivisable and unalienable!’ and the infer- 
ence drawn from these premises is, that it is an ab- 








surdity to imagine that the sovereignty of the States 
is surrendered in part, and retained only in part, 
vain did the framers of our glorious constitution in 
their circular of the 17th September, 1787, declare 
while explaining its provisions, and submitting them 
for popular approbation, that it was ‘obviously im. 
practicable, in the federal government of these states 
to secure all the rights of independent sovereignty to 
each, and yet provide for the interest and safety of 
all.” In vain did they declare that ‘individuals ep. 
tering into society must give up a share of liberty to 
preserve the rest.’? In vain did they, the states 
themselves—for as states they addressed this circular, 
and submitted this constitution to the people—ordaiy 
that no state shall enter into any treaty, alliance, or 
confederation; grant letters of marque and reprisal}. 
coin money; emit bills of credit; make any thing 
but gold and silver coin a tender in payment of debts; 
pass any bill of attainder, ex post facto law, or law im. 
pairing the obligation of contracts. In vain did they 
provide that no state shall, without the consent of 
congress, lay any imposts or duty on imports or ex. 
ports, except what may be absolutely necessary for 
executing its inspections laws, subjecting, at the 
same time, all such laws to the revision and contro] 
of congress. In vain did they determine that no 
state shall, without the consent of congress, lay any 
duty of tonnage, keep troops or ships of war in time of 
peace, enter into any agreement or compact with ano- 
ther state, or with a foreign power, or engage in war, 
unless actually invaded, or in such imminent danger 
as will not admit of delay. And (which renders the 
position assumed still more preposterous), in vain 
did the prope of South Carolina on the 23d of May, 
1788, solemnly declare to the whole world that they 
freely and fully assented to and ratified this consti- 
tution. It was reserved for the wisdom of after 
ages to discover that they had not the power to make 
a valid contract—because their sovereignty was “a 
unit, indivisible and unalienable.» This position is 
predicated on no pretended distinction between the 
alienation and delegation of sovereignty. The ob- 
ject for which itis assumed is to prove that no part 
whatever of the sovereignty of the people of South 
Carolina has been ‘‘surrendered.” The address dis- 
tinctly denounces the very expression “delegated 
sovereignty’? as common parlance or a vulgar error, 
and as utterly inadmissible, except to ‘‘avoid cil 
cumlocution.” Viewing the people of all the states 
as having delegaled the essentia! rights and attributes 
of sovereignty which I have just enumerated, I s2y 
that the people of no one state can withdraw or '& 
voke them without the consent of the people of the 
other states, obtained according to the forms and 
rules prescribed in the constitution, which all havé 
freely ratified. The government is but an agent, 
you tellme. True. But whose agent? of the peo 
ple of South Carolina alone? No, but of the peo 
ple of all the states: surely a fraction cannot re 
voke a power which all have conferred. But, 
even viewing this agent as the creature of South 


In 


Carolina alone, her own constitution would prohibit | 


her own people from revoking it by a bare majorily. 
Two-thirds of her legislature must first call the con: 
vention, and the delegates of that convention must 
afterwards be elected by the people. The Carolina 
doctrine itself denies the power of revocation by 2 
mere legislature, and in pursuance of it the ord!- 
nance was made in convention. The sovereignty, 
‘one, indivisible and unalienable,” therefore, 
not been foundin a bare majority of the people 
there—for it was agreed to be an essential, and I 


dispensable prerequisite that two-thirds of the pee | 


ple should order the convention to be elected. But 
how comes it about that this sovereignty, “indivis 
ble and unalienable,” could not move without the 
consent of two-thirds? Sir, by their own constitu: 
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tion a portion of their sovereignty has been restrain- 
ed, delegated, and irrevocably alienated even to their 
own state agents; unless recalled by the edict of 
two-thirds of their own people. They may. through 
a majority, overthrow their own state government 
no otherwise than by revolution. Yet they main- 
tain that they can, without revolution, overthrow 
our government, which Is the work of their and our 
hands, when they, less than one twenty-fourth part of 
the power which created this government, please to 
resume their sovereignty. They admit that they can- 
not resume this sovereignty as against themselves, in 
the case of their own government, without the consent 
of two-thirds of their own people—while they insist 
that this same ethereal essence, when brought to 
bear on themselves and us conjointly, is indivisible 
unalienable, and not capable of being delegated or 
surrendered for any purpose known among men. 
They have divided this indivisible unit. Carry out 
the idea, sir, a step further. In some of the states 
the people must, by a majority of their votes, first 
direct a convention, and then elect it. In others, 
the legislature by a bare majority can call it. In 
others, the people must twice order it by a bare ma- 
jority of their votes, before it can be called. If 
each of these states can nullify in convention when- 
ever they chose to do so, the sovereignty of some 
operates very differently from that of others Dela- 
ware could nullify at any time by a majority of all 
the voters entitled to the right of suffrage. But Keh- 
tucky cannot until Kher majority has, at two succes- 
sive elections, called the convention; and South Ca- 
rolina cannot, as we have seen, without the previous 
consent of two-thirds. The indivisible, unalienabie 
nullifying unit in Delaware, therefore, is a bare ma- 
jority, while in Kentucky itis two successive ma- 
jorities; and in South Carolina, and other states, it 
is tobe found only in two-thirds of all the voters. 
Acitizen.in Carolina, therefore, has less nullifying 
power than a citizenin Delaware Their political and 
sovereign rights are so essentially different, that 
while the latter has less than one-fifth of the popula- 
tion of the former, one hundred Delawarians can out- 
nullify more than one hundred and forty Carolinians 
I admit, sir, that, by the very terms of our con- 
stitution or form of government, there is an ultimate 
sovereignty, a paramount power of amendment and 
revocation, resting in the people of three-fourths of 
the states. Undoubtedly, it is true that this ultimate 
sovereignty has never been alienated or delegated. 
It is true, too, that the people of the United States 
(not of South Carolina alone) have reserved to them- 
selves or their respective states all the attributes of 
sovereignty not delegated by the constitution. Nay, 
more sir, lL recognize, and glory in the recognition 
of the principles of our revolutionary forefathers— 
that the right to resist tyranny and oppression, no 
matter by what power exercised, still exists in eve- 
ry man, not as a constitutional or delegated power, 
but 43 an inherent, indivisible, and unalienable right. 
But this ultra-constitutional and revolutionary right 
Which, when exercised, must always confessedly 
subject those who attempt to enforce it to the pe- 
haltiesof treason in the event of their failure, is as 
— different from the pretended right of nullifi- 
ae as the heavens from the earth. It is open, 
ane treason against the government, and, 
tk When asserted under the gallows, has the merit 
ligible © more respectable, because it is more intel- 
a stae daring than nullification. It is not a 
~ ne t, but looks above all the restraints of pow- 
wee may be exercised against South Carotina by 
me as yey or against this government by the 
i of the United ‘States. It is nothing mere 
vation o he of Febellion—the right of self-preser- 
aan rv 1€ Tight to fight in self-defence. No man 
“, or ever could part with it. If successfully 
Sur. ro Vor. XLII—Sie. 15. 





vindicated ina righteous cause, he who asserts it 


becomes a hero—if unsuccessfully, a traitor. Ask soy 
the nullifier if this is the sovereignty which he res* . ~— 


fers to as a unit, indivisible and unalienable, and he 
will tell you, no! He seeks shelter not in his indi- 
vidual resources, but under the egis of his state; 
nay, claims protection under the constitution which 
he seeks to destroy; is horror-struck by the charge 
of treason, and asserts the right of state interposi- 
tion as a right reserved in the very bond of our union: 
and when, to disprove the right of the state to 
interpose, you point him to the plain words of the 
constitution which negative the right of any state to 
make war on the rest: which positively prohibit any 
state to engage in any war or to keep troops when this 
government is at peace; he coolly tells you that 
these are state rights and attributes of sovereignty 
which are, in their nature, unalienable. Sir, this 
political dogma, understood in the sense of those 
who use it, never had any foundation in truth. As 
an axiom of political science, it is unknown among 
statesmen. Sovereign power must, of necessity, be 
delegated in all representative governments; and 
before the true theory of civil government was un- 
derstood, even in the darkness of the feudal and bar- 
baric ages, when arbitrary power most prevailed, 
sovereignty and sovereign power have veen a thou- 
sand times transferred by conquest, or alienated by 
grants the validity of which was never questioned. 
As a curious instance among the examples of the 
alienation of sovereignty itself iu a monarchy, by 
downright bargain and sale, it may not be a miss to 
recur to a part of the history of the Isle of Man, 
fora long time the residence of the earls of Der- 
by, who ruled it as sovereigns, in the strongest sense 
of that word. The ‘‘kings of Man,’’?a sounding ti- 
tle, sir, clothed with all the essential attributes of 
sovereignty over an island in the Irish sea, about 
thirty miles long and ten wide, exercised that power 
so injuriously to the English government in this very 


matter of impost and revenue, that it became a gene- . 


ral depot for smuggling; and, in 1726, the English go- 
vernment passed an act ‘‘authorising the purchase of 
the royalties of Man” In 1765, the purchase was 
actually made of the duke of Athol, the then sove- 
reign of the island, who, for seventy thousand pounds 
sterling, and a pension on himself and his duchess, 
alienated all the royalties and sovereignty of this lit- 
tle independent kingdom, by a substantial deed of 
bargain and sale, and annexed it forever to the Bri- 
tish empire. The ‘‘free trade” ceased, and the Eng- 
lish impost laws became efficient by this alienation 
of sovereignty. Our own purchases of Louisiana 
and Florida furnish additional examples of the sur- 
render of sovereignty. Under our old confedera- 
tion, while one state endeavored to protect its own 
industry by tmposts, the protected articles were 
admitted duty free in another; and for the very pur- 
pose, among others, of preventing this, was our con- 
Stitution formed. The sovereignty of the United 
States was in the people, and they delegated to the 
government of their own creation all the rights of 
sovereignty with which it is clothed; not by a bar. 
gain and sale for money paid, but by a written con- 
stitution for blessings secured, which are above 
all price, and infinitely beyond the power of any 
man, whether in or out of South Carolina, to calcu- 
late. 

In short, sir, if sovereignty be ‘a unit, indivisible 
and unalienable,” in the sense for which that max- 
im is employed in this address, the inevitable conse- 
quence of it is, that there can be but two forms of 
government known among men—an absolute demo- 
eracy or an absolute and unchangeable despotism. 
If the people cannot delegate any portion ef their so- 
vereign power for their own good, we are ourselves, 
usurpers of authority, and may be guilty of treason 
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by the very act of attempting to legislate for their 
benefit. 

The honorable gentleman from Virginia deems it 
indispensable, while supporting what he terms the de- 
mocratic doctrines of 1798, to assure us that our go- 
vernment cannot be sovereign, in any sense of that 
word; that it is but an emanation from the states; 
and holds its existence but at the pleasure of the 
states; and he puts the significant interrogatory, to 
sustain himself in these positions—can there be such 
a thing as a citizen of the United States? To this 
he demands an answer, 

I will give him that answer. sir. But, as one of 
those who claim the proud title of a citizen of the 
United States, | hold it to be a sacred duty first to 
describe for his benefit the origin and character of 
that government which he has so grossly mistaken, 
and which I will gladly acknowledge as the great 
protector of me and mine in the enjoyment of that in- 
estimable civil liberty for which we will never cease 
to be grateful. 

The radical and fatal error into which he has fal- 
len consists in the omission to discriminate between 
a federal government, a national government, and 
our government, which is neither exclusively federal 
nor national, but a compound of both. Ishall enter 
into no inquiry with him whether a mere confedera- 
tion or league be preferable to a consolidated repub- 
lic. I tell the gentleman, at once, that I hold the 
evils of both to be intolerable, and that it is no part 
of my task to ascertain which of these miserable ex- 
pedients of man, in his folly, is most replete with the 
seeds of anarchy or despotism. I am no advecate 
of a consolidated government, dearly as I cherish the 
‘consolidation of our union;” and although I have 
heard nothing more common, since [ became a mem- 
ber here, than noisy denunciations of a consolida- 
ted empire, yet I have never yet learned that any 
man of common sense contended that our govern- 
ment was of this description. But with grief I say 
it, it has become the fashionable cant of a certain 
school of politicians, to deny to our constitution 
every characteristic of a national republic, and to 
hold it up to the world as a wretched confederacy of 
independent, sovereign states, the will of each of 
which is the only rule of its actions. 

The history of the origin of this constitution is 
soon told. It was framed by the states in convention; 
and, on the 17th of September, 1787, it was by the 
same convention of states, directed, first to be sub- 
mitted to “the United States in congress assembled,” 
and then “to a convention of delegates chosen in 
each state py THE PEOPLE THEREOF, under the re- 
commendation of its legislature, for THER assent and 
RATIFICATION.” It was ratified by the people after it 
had been proposed by the states. 

It originated, therefore, in a compact between the 
people. Could the states grant more than the peo- 
ple? Was the nature of state sovereignty such that 
the people could not abridge or abrogate it? To 
those who will contend for so absurd a doctrine, !et 
the answer be given, that the states themselves were 
also parties to the compact, and are estopped by their 
own act to deny its validity. They contracted with 
the people, by their own proposition, that it should 
bind them, and each of them, If gentlemen will con- 
sider this constitution as a mere compact, let them 
fairly acknowledge the extent of that compact, and 
the seals of all the parties to it. Let them say, then, 
that it was not merely a compact between the states, 
but between the people and the states; between the 
people of all the states; between the people of each 
state and the state itself; and between the people of 
each state, and each of and all the other statee, and 
the United States. Let them say that Carolina bound 
herself by it with her own people, with the people of 
every other state, and with all her sister states; and 








s — 
that her people bound themselves by it, to and wit, 
the people of all the other states, and their state 

vernments. But let them not then attempt to a 
liate her ordinance of nullification as a mere tude ' 


of compact, or want of good faith. When her “ 
ple signed the bond, they broke down the state nn 


thority by that very act, to the extent of all the Pow. 
er conferred by the bond. They thus far, and to y}; 
extent only, obliterated the very divisions and land. 
marks of the state. They established a government 
in its just powers, above the state government, which, 
conscious of its own weakness and inefficiency, asked 
them first todo so. They voted within the state jj. 
mits, itis true; they did not assemble with all the 
people of the other states, at one place, and vote jp 
an aggregate mass; and, because the people of the 
United States did not do this, which it was utter) 
impracticable for them todo, we are constantly told 
by some of the veriest drivellers that ever miscop. 
strued the effect of a popular act, that ther ratifica. 
tion must be held to be a mere state ratification, anq 
to create nothing more than a mere league betwee, 
the states. Why, sir, if this voting for delegates by 
state divisions makes their constitution nothing more 
than a league of states, it must make it something 
less. They did not vote by states en masse, but by 
counties, by hundreds, by townships and parishes, 
We ought not then to consider our government as a 
confederacy of states, but a compact and league be. 
tween the most petty subdivisions of the states; and 
we have formed a confederation of counties an; 
towns, the people of each of which may, at any time, 
nullify our laws, and stand chargeable only with a 
breach of compact! The delegates of the people of 
each state acted in separate conventions, and pot in 
one general convention; and were chosen, not by 
general ticket voted throughout the United States, 
but by tickets voted in such divisions as the state le. 
gislatures prescribed. The convention of the states 
that framed the constitution, prescribed this mode, 
among other reasons, for the convenience of the 
people, and as best adapted to ascertain their senti- 
ments. Had they voted by general ticket, the quali- 
fications as well as the true sentiments, of many de- 
legates might have been unknown to nearly one-half 
the voters. Besides, the object in view could be ob- 
tained in no other mode, for the sovereignty of each 
state could be properly delegated only by its own 
people. Had they voted en masse, the aggregate ms- 
jority could not have alienated any portion of the so- 
vereignty of any member of the confederacy, whose 
people had dissented from the act. 

Originating as the government did, then, both from 
the states and the people, the “foundation of its pow- 
ers’? would have authorised the creation of a mere 
confederation, or of a government exclusively ns- 
tional, or of a government combining in itself the es. 
sential properties of both. 1! proceed, briefly, now 
to consider the nature and character of this govern- 
ment, and the operation of its powers. 

The house of representatives is a body in which 
the people alone are represented. In the senate, the 
states alone are represented, without reference to the 
number of people within their limits. The execu- 
tive, exercising a qualified veto on the laws, is the 
representative of the people and the states combined. 
These co-ordinate branches of the legislative power 
are checks on each other, as the senator from Maine 
(Mr. Holmes] has described them. It is, indeed, sir, 
literally true, that less than one-fifth of the people, 
by the agency of the representatives of states, in this 
senate, could now defeat any law proposed by the 
immediate delegates of the people of the United States 
in the other branch of congress. That house is ne 
tional or popular: this, federative; and the execu- 
tive is both national and federative. Well may it be 
said that there never was a government before it, 10 
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which the rights of a minority were so completely 
rotected. But this protection does not stop here. 
Should all these departments of the legislative power 
concur in trampling on a minority, by the enactment’ 
of an unconstitutional law, it may appeal for protec- 
tion against the operation of that law to the judiciary, 
another branch of the government, the members of 
which are appointed by the president, by and with 
the advice and consent of the representatives of the 
states in this body. And, lastly, should the judiciary 
decide in favor of an oppressive law, there lies an ap- 
peal to the people to remove the agents who have 
been guilty of the oppression. The fate of the alien 
and sedition laws would furnish the honorable mem- 
ber from Virginia with what he would deem an apt 
illustration of the effective operation of this last and 
most important check on the exercise of power. 

Sovereign power was not only considered as divisi- 
ble by those who formed this government, but we 
see that the chief beauty of their whole structure 
consists in the many divisions which have been made 
of it. One portion of it is to be found in the house 
of representatives, which, for example, can alone 
originate impeachments and bills for raising revenue. 
Another portion of it is in the senate, which, while it 
generally exercises concurrent legislative power with 
the house, has the peculiar right to check the execu- 
tive in the, administration of the appointing power, 
and constitutes the national judiciary, in all cases of 
impeachment. Another portion of sovereign power 
is in the executive—another in congress and the pre- 
sident combined--another in the judiciary —another 
in each state, which can never lose her equal repre- 
sentation in the senate, without its consent—another 
ina majority of the people of each state—and another 
in three-fourths of all the states. 

The people have conferred upon the judicial de- 
partment of their government the power to settle, in 
the emphatic language of a resolution of the legisla- 
ture of Delaware, which I received yesterday, and 
which it gives me pleasure to sustain to-day, “all 
controversies between the United States and the re- 
spective states, and ai] controversies arising under 
the constitution itself.” I view this judicial power 
as a necessary incident to the right of self preserva- 
tion existing in the government, and as being express- 
ly delegated by the constitution. The gentleman 
from Virginia contends that, when governments come 
into collision, the supreme court of the United States 
cannot decide; and the gentleman from Kentucky 
(Mr. Bibb} takes a distinction between political and 
Judicial power, and avers that the question now in 
agitation touching the constitutional power of South 
Carolina to nullify the laws, cannot be decided by 
the court, because the decision would involve the ex- 
ercise of political power. 

When Mr. Marshall, the present illustrious presi- 
dent of the court, in his place as a member of the 
house of representatives, took the distinction relied 
upon between judicial and political power, he clear- 
ly explained and defined it. 1 want no better autho- 
rity than his to sustain my positions, though the ad- 
versary argument has been rested upon it. His con- 
ception, as expressed by himself in that debate, on 
the case of Jonathan Robbins, was that the court 
could decide only in cases brought before it—that it 
could do nothing of its own mere motion. It has no 

egislative or executive power, but in every case, in 

aw or equity, which can arise under the constitution 
or laws, it is, as the courts of the United States are 
how organized, the sole arbiter either in the first or 
in the last resort, and nothing has ever fallen from 
Mr. Marshall to contradict this principle; on the 
contrary, the whole current of authorities in the 
Court sustains it. 


_ The true point in issue between us is therefore 


the South Carolina ordinance and legislation, refer- 
red to in the executive message, and whose sole ob- 
ject is to annul and evade our revenue laws, arise 
before the court? Why not? If it be not presented for 
determination there, no other intelligible reason can 
be stated to account for the fact, than the refusal of 
those who are interested in the matter to bring up 
that point. In an action for a breach of our tariff 
laws, the citizen of Carolina who may claim the be- 
nefit of this state interposition, may plead the special 
matter in bar to the action setting forth the ordinance 
and laws under which he demands protection. The 
attorney for the government must demur to the plea, 
because the facts contained in it are not traversable. 
The judgment of the court below and of the court in 
appeal must be on the very question whether this or- 
dinance and these laws are constitutional. Willany 
professional gentleman here deny this? Will any-one 
of them oblige us by stating what difficulty exists in 
this mode of presenting the whole question in con- 
troversy between us to this tribunal? Sir, I defy their 
scrutiny. They know, as! do, that the case is one 
which can easily arise before the court, if they dare 
to submit its decision to that tribunal which the con- 
stitution has designated for the purpose. 

The president, in his late message in reference to 
this most interesting subject, has brought back the 
government to the true principles of the constitution, 
and maintained the authority of the court as I have 
stated it. The sentiments of the vice president elect 
coincide with his. Mr. Van Buren, in his speech on 
the judiciary in 1826, says: 

“It has been justly observed that there exists not 
upon this earth, and there never did exist, a judicial 
tribunal clothed with powers so various, and so im- 
portant, as the supreme court. 

“By it treaties and laws made pursuant to the con- 
stitution are declared to be the supreme Jaw of the 
land. So far at least as the acts of congress depend 
upon the courts for their execution, the supreme 
court is the judge whether or no such acts are pursu- 
ant to the constitution, and from its judgment there is 
no appeal. Its veto, therefore, may absolutely sus- 
pend nine-tenths of the acts of the national legisla- 
tion. 

‘Not only are the acts of the national legislation 
subject to its review, but it stands as the umpire be. 
tween the conflicting powers of the general and state 
governments. But this is notall. It not only sits in 
final judgment upon our acts as the highest legisla- 
tive body known to the country—it not only claims 
to be the absolute arbiter between the federal and 
state governments—but it exercises the same great 
power between the respective states forming this 
great confederacy and their own citizens. 

“There are few states in the union, upon whose 
acts the seal of condemnation bas not, from time to 
time, been placed by the supreme court. The sove- 
reign authorities of Vermont, New Hampshire, New 
York, New Jersey, Pennsylvania, Maryland, Virginia, 
North Carolina, Missouri, Kentucky, and Obio, have, 
in turn, been rebuked and silenced by the overruling 
authority of this court. I must not be understood, 
sir, as complaining of the exercise of this jurisdic- 
tion by the supreme court, or to pass upon the cor- 
rectness of their decisions. The authority has been 
given to them, and this is not the place to question ils ex- 
ercise.”” 

In opposition to all authorities, however, honora- 
ble gentlemen quote the Virginia resolutions is 1798, 
and the report on them in 1799. Mr. Madison, who 
has recently explained a report, of which he was 
himself the author, is considered by them as not now 
correctly understanding what he himself wrote; and 
we ore told that Virginia alone can expound what she 
meant by her resolutions. While I utterly deny her 





imited to this—can the question as to the validity of 





right to expound for the rest of the world the consti- 
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tution of the United States; while I hold lightly even ral courts—peaceably if possible—forcibly if iis: 


her own resolutions, drawn and sent out, as I shall 
ever believe, chiefly for their political effect in a 
pending contest for political power between herself 
and another section of the country; I say to her re- 
presentatives here, that if she meant in 1798, or in 
1799, to deny the powers of the supreme court, and 
arrogate to herself the authority to decide in the last 
constitutional resort on the laws of congress or the 
constitution of the United States, she has repealed 
her resolutions by still later resolutions in reply to 
those of Pennsylvania, in regard to the O]mstead case 
My honorable friend from New Jersey [Mr. Freling- 
huysen] has shown us that when Pennsylvania pro- 
osed in 1810 to amend the constitution, by appoint- 
ing an arbiter between the decisions of the states and 
the general government, Virginia, by an almost unani- 
mous vote of her legislature in answer to the propo- 
sition, referred Pennsylvania to the court as the only 
proper arbiter, and recognised the very principles 
against which one of the Virginia representatives is 
now contending. Be it the part of others to attempt 
to exonerate her from the charge of inconsistency at 
these different periods—that is no task of mine. | 
think with the senator from Maioe, | Mr. Holmes] that 
when she has been in power as she was in 1810, she 
has generally been a safe expounder of the constitu- 
tion, but that her political expositions made when 
out of power, and struggling to obtain it, as she was 
in 1798, should form no law for others, as we know 
they have been disregarded by herself. The senator 
from Virginia really endeavors to nullify the resolu- 
tions of his own state in reply to the proposition of 
Pennsylvania. He says, the last resolutions could 
not have been well considered, because they were 
unanimously adopted; and although I have on a for- 
mer occasion heard the honorable member express 
the same sentiment, my astonishment has not been di- 
minished by the repetition of it. If a wnanimous vote 
given by Virginia in 1810, in support of my princi- 
ples, be evidence that she at that day misunderstood 
the constitution, or spoke without consideration, 1 
am at a loss to imagine how her resolutions, passed 
by a majority in 1798, now cited to sustain other doc- 
trines, are entitled to any weight whatever. The 
honorable member is himself not satisfied with the 
denunciation of the last reso!utions of his own state, 
merely on account of the unanimity with which they 
were adopted. Ue seeks to reconcile them with his 
opinions, and for this purpose invents a distinction 
between a proposition for the appointment of an ar- 
biter between the states and the federal government 
—which, he says, Virginia never refused to consider 
—and a proposition for the appointment of an abiter 
between the courts of the states aud the courts of the 
federal government, which last, he says, was the pro- 
position made by Pennsylvania, and negatived by Vir- 
ginia. With all due respect for the honorable mem- 
ber, I must reject his distinction as metaphysical re- 
finement, and as a mere evasion of the true force of 
the language in which Virginia spoke in her best days 
The courts of the states and the courts of the genera] 
government are the official judicial expositors of 
‘heir respective governments; and when the judges 
of the former are compelled to bend before the supe- 
rior power of the judges of the latter, as they were 
iin the Olmstead case, the state power yields to the 
supremacy of the federal power, wilbin its appropriate 
sphere of action. Through the courts of these re- 
spective governments are they always properly 
brought into. collision; and whenever state judges, 
who are compelled to take an oath to support the 
federal constitution, either through state pride or 
prejudice,.or in obedience to state power, or from 
any other cause of error, fail to recognise the just su- 
periority of this government, their decisions must be 
submitted to the supervision and control of the fede- 
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sary. 

Nothing appears to me more absurd than that eter. 
nal declaration daily ringing in our ears, thata Z0- 
vernment which has the right to decide on the extent 
of its own powers is a government without limitation 
of powers—a consolidated empire, and an absolute 
despotism. Yet we not only hear this declaration 
made with a view to break down the courts, which 
form the best bulwark of our republic, but we also 
hear argument adduced to attain the object in view 
from the history of the constitution itself. Witness 
the following statement in support of the right of nul- 
lification, extracted from the same address of the 
South Carolina convention to which I have already 
referred: 

“It is fortunate for the view which we have just 
taken, that the history of the constitution, as traced 
through the journals of the convention which framed 
that instrument, places the right contended for upon 
the same sure foundation. These journals furnish 
abundant proof that ‘no line of jurisdiction between 
the states and federal government, in doubtful cases,’ 
could be agreed on. It was conceded by Mr. Madi- 
son and Mr. Randolph, the most prominent advocates 
for a supreme government, that it was impossible to 
draw this line, because no tribunal sufficiently im- 
partial, as they conceived, could be found, and that 
there was no alternative but to make the federal] go- 
vernment supreme, by giving it, in all such cases, a 
negative on the acts of the state legislatures. ‘ihe 
pertinacity with which this pegative power was insist- 
ed on by the advocates of a national government, 
even after all the important provisions of the judicia- 
ry, or third article of the constitution, were arranged 
and agreed to, proves, beyond doubt, that the su- 
preme court was never contemplated by either party 
in that convention as an arbiter to decide conflicting 
claims of sovereignty between the states and con- 
gress; and the repeated rejection of ail proposals to 
take from the states the power of placing their own 
construction upon the articies of union, evinces that 
the states were resolved never to part with the right 
to judge whether tne acts of the federal legislature 
were, or were not, an infringement of those articles.” 

Mr. Clayton also referred to a passage of the same 
purport, in Mr. Calhoun’s letter addressed to governor 
Hamilton during the last summer. He then con- 
tinued: 

I tell the senator from South Carolina that he can- 
not defend the historical statements contained in this 
letter. It shall be my business to show how erro- 
neously the facts have been stated upon which these 
conclusions have been based. The constitution de- 
clares that treason agdinst the United States shall 
consist in levying war against them, or in adhering to 
their enemies, giving them aid and comfort. If the 
people of South Carolina, when levying war against 
this government, can be exempted from the opera- 
tion of this clause by state interposition, it must be in 
consequence of some exception contained in the in- 
strument recognising that state right. Such a right 
cannot exist without some correlative obligation on 
the part of the government to respect it. But the 
constitution acknowledges no such obligation. It de- 
nounces the penalties of treason against all who levy 
war against the United States, without any salvo for 
state nullifiers; aad history tells us that a proposition 
to save from its operation such as should levy war 
under the authority of a state, was actually voted 
down in the convention that framed the instrument. 

That proposition was made by Luther Martin, one 
of the delegates from Maryland, a man of distinguish- 
ed ability and great legal ‘attainments, representing 
one of those smail states, the safety of which was be- 
lieved to depend on the establishment of a purely 
federative government. He opposed the adoption 
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of the constitutfon, and refused his signature to it. 
The house of delegates of Maryland having demand- 
ed of him his reasons for refusing to sign the consti- 
tution, he appeared before it, and assigned those rea- 
gons embracing in the view he then took of the con- 
stitution nearly all the objections to it which hive 
since been urged by others. He objected especially 
to the powers given to the supreme court, and to the 
clause providing for the punishment of treason. 
These powers, he contended, consolidated tho go- 
yernment, and he wished to reserve to the states the 
right of resisting them when arbitrarily exercised 
He thought the time might come when the safety of 
a state might render it necessary to resort to the 
sword; in which case, as he complained, the consti- 
tution provided that every one of her citizens resist- 
ing the laws of the federal government should be 
dealt with as traitors. I refer you to his own lan- 
guage: ' 

“It is declared that treason against the United 
States shall consist in levying war against them, or 
in adhering to their enemies, giving them aid or com- 
fort. 

“By the principles of the American revolution, ar- 
bitrary power may and ought to be resisted, even by 
arms if necessary. The time may come when itshall 
be the duty of a state, in order to preserve itself from 
the oppression of the general government, to have re- 
course to the sword: in which case, the proposed 
form of government declares that the state, and every 
one of its citizens, who act under its authority, are 
guilty of a direct act of treason,” &c. 

“To save the citizens of the respective states from 
this disagreeable cilemma, and to secure them from 
being punishable as traitors to the United States, when 
acting expressly in obedience to the authority of their 
own state, | wished to have obtained, as an amend- 
ment to the third section of this article, the follow- 
ing clause: ‘Provided, that no act or acts done by 
one Or more of the states against the United States, or 
by any citizen of one of the United States, under the 
authority of one or more of the said states, shall be 
deemed treason, or punished as such; but, in case of 
war being levied by one or more of the states against 
the United States, the conduct of each party towards 
the other, and their adherents, respectively, shall be 
regulated by the laws of war and of nations. 

‘‘But this provision was not adopted, being too 
much opposed to the great object of many of the 
leading members of the convention, which was by all 
means to leave the states at the mercy of the general 
government, since they could not succeed in their im- 
mediate and entire abolition.” 

Such was the language of one of the delegates that 
framed the constitution, while standing before the 
legislature of the state for which he had acted, and 
endeavoring to dissuade her people from ratifying 
this constitution. He tells them that he had offered 
an amendment to authorise resistance to the laws of 
the federal government by the states; that this amend- 
ment was rejected; and that the consequence of that 
rejection is such, that, should the people of the state 
of Maryland adopt the instrument, she can never af- 
ter resist the laws of the general government, with 
out incurring for all her citizens employed in such re- 
sistance the pains and penalties of treason. 

[Mr. Calhoun. If the authority of Mr. Martin be 
good, it ought to be taken on both sides; and if the 
senator from Delaware will read further on, he will 
find that a proposition to protect manufactures was 
voted down. 

Mr. Clayton proceeded to follow his argument on 
the Single question before him. When the other 
question suggested by the gentleman from South Ca- 
rolina, touching the protection of domestic manufac- 
tures, sha!l arise, it will be time to show him that no 
motion, either of Mr. Martin, or of any other delegate, 





reserving to the general government the power of 
protecting domestic manufactures, was ever rejected 
by the convention, though the same power was ex- 
pressly taken from the states: and the motion to 
which the gentleman has referred, was a motion to 
confer the power of protection, not on the general 
government, but on the states. 


The same distinguished delegate from Maryland is 
equally explicit as to the true meaning of that part 
of the constitution creating the judicial power. His 
statement to the people of Maryland on that subject 
thus proceeds: 


‘‘By the third article, the judicial power of the 
United States is vested in one supreme court, and in 
such inferior courts as the congress may from time to 
time ordain and establish. These courts, and these 
only, will have a right to decide upon the laws of the 
United States, and all questions arising upon their 
construction, and in a judicial manner to carry those 
laws into execution: to which the courts, both supe- 
rior and inferior, of the respective states, and their 
judges, and other magistrates, are rendered incom- 
petent. To the courts of the general government are 
also confined all cases in law or equity, arising under 
the proposed constilution, and treaties made under 
the authority of the United States; all cases affecting 
ambassadors, other public ministers, and consuls, all 
cases of admiralty, and maritime jurisdiction; all 
controversies to which the United States are a party; 
all controversies between two or more states; be- 
tween citizens of the same state, claiming lands un- 
der grants of different states, and between a state or 
the citizens thereof, and foreign states, citizens, or 
subjects. Whether, therefore, any laws or regula- 
tions of the congress, or any acts of its president, or other 
officers, are contrary to, or net warranted by, the consti- 
tution, rests only with the judges who are appointed 
by congress to determine, by whose determinations 
every state must be bound. Should any question arise 
between a foreign consul and any of the citizens of 
the United States, however remote from the seat of 
empire, it is to be heard before the judiciary of the 
general government, and in the first instance to be 
heard in the supreme court, however inconvenient 
to the parties, and however trifling the subject of dis. 
pute.”’ 


I view this as historical authority, coming from the 
highest source. It was not, like some things we have 
heard on this subject, coined for this occasion. It 
was given to the world at a time when the constitu- 
tion was under consideration before the people. It 
ought, sir, to be respected by our opponents, for the 
author was himself, as appears by his views, a dis- 
tinguished nullifier. I put it now to the gentleman 
from South Carolina to answer me, with what pro- 
priety could the state of Maryland, whose people 
adopted this constitution with a full knowledge of all 
these facts, under the solemn assurance from her 
own delegate, that no power was reserved in her to 
decide upon or abrogate the laws of the union, main- 
tain or defend the right of state nullification, or state 
secession? If she could not, neither can South Caro- 
lina. 

Let us next examine the history of the constitution, 
as traced through the journals of the convention, re- 
lied upon, as we have seen, by South Carolina states- 
men in support of this pretended right of nullifica- 
tion. On the 3ist of May, 1787, “it was resolved, 
that the national legislature ought to be empowered 
to enjoy the legislative rights vested in congress by 
the confederation, and moreover to legislate in all 
cases to which the separate states are incompetent, 
or in which the harmony of the United States may 
be interrupted by the exercise of individual legisla~ 
tion; and to negative all laws passed by the several states, 





contravening in the opinion of the national legislature, 
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the articles of the union, or any treaties subsisting wnder 
the authorily of the union.” 

It does not appear that there was any division of 
sentiment on the adoption of this resolution. Atthat 
early period of the convention, it was thought pro- 
per to check state legislation by national legislation: 
the propriety of checking it by the national judicia- 
ry was not yetdetermined upon. On the 8th of June 
Mr. Pinckney moved, seconded by Mr. Madison, to 
extend this power in the national legislature, so far 
as to authorise them “to negative all laws which 
shall appear to them improper;” but this motion, 
which would have effectually consolidated the go- 
vernment, failed by a vote of seven states against 
three. The resolution of the 3lst of May, vesting 
in the national Jegislature the judicial power of de- 
termining what state laws contravened the articles 
of union, or treaties under the authority of the union, 
appears to have remained the sentiment of the 
convention until the 17th of July, when, by a vote 
of seven states against three, itwas stricken out, and 
it was unanimously resolved, “that the legislative acts 
of the United States, made by virtue, and in pursu- 
ance of, the articles of union, and all treaties made 
and ratified under the authority of the United States, 
shall be the supreme Jaw of the respective states, 
as far as those acts or treaties shall relate to the said 
states or their citizens and inhabitants; and that the 
judiciaries of the several states shall be bound there- 
by in their decisions: any thing in the respective 
laws of the individual states to the contrary notwith- 
standing.” 

The gentleman from South Carolina, in his letter 
to governor Hamilton, relies on the vote of the 17th 
July, which negatives the resolution of the 31st of 
May, to prove that the sentiment of the convention 
at that time was, that no power should he vested in 
the general government to contravene-the acts of 
the states. Yet, on thatsame day, and immediately 
before the passage of that vote, it was ‘resolved, on 
the motion of Mr. Bedford, of Delaware, that con- 
gress should legislate, in all cases, for the general 
interest of the union; and also in those to which the 
states are separately incompetent, or in which the 
harmony of the United States may be interrupted 
by the exercise of individual legislation.» Why, 
then, was the resolution of the 3lst of May repealed 
on the 17th of July? Evidently, not as the gentle- 
man from South Carolina has supposed, for the pur- 
pose of determining that the general government 
should not check state legislation when contrary to 
its own, but because they had, at that time, seen the 
impropriety of conferring judicial power on a legislative 
body; and accordingly, on the very next day, being 
the 18th of July, they, “unanimously resolved, that the 
jurisdiction of the NaTIonAL JupicraRy shall extend 
to cases arising under laws passed by the general 
legislature, and to such other questions as involve 
the national peace and harmony.” 

[Mr. Calhoun.—If the gentleman will refer to the 
journals, he will find, that, in August after this, the 
convention refused to give this government any pow- 
er to negative state laws interfering with the general 
interests and harmony of the union.) 

Mr. Clayton.—True, sir. On the 23d of August, 
after the important provisions of the judiciary, or 
third article of the constitution; were arranged and 
agreed to, it was moved ané seconded to agree to 
the following proposition as an additional power to 
be vested in the legislature of the United States: ‘‘To 
negative all laws passed by the several States inter- 
fering, in the opinion of the legislature, with the ge- 
nera! interests and harmony of the union; provided 
two-thirds of the members of each honse assent to 
the same.” And, after an unsuccessful effort to 


a 

to confer judicial power on the national legislature after 
the convention had resolved to confer all the power 
necessary for checking state legislation on the na. 
tional judiciary. No body of men ever was more 
sensible of the necessity of keeping sepurate the ju 
dicial, the legislative, and the executive power, than 
that which framed the American constitution was at 
this period; and yet, their determination to separate 
these different departments of the government, jg 
the very circumstance relied upon on the part of 
South Carolina to demonstrate the want of any judi. 
cial control over her state legislation. Proposals to 
blend judicial with legislative power, rejected, as they 
were, by the convention, are construed into propo. 
sitions to take from the states the power of placing 
their own construction upon the articles of union; 
and we are gravely told by the South Carolina con- 
vention, and by her seneator here, that these votes 
evince the determination of the states never to part 
with the right to judge whether the acts of the fede. 
ral legislature were, or were not, an infringement of 
these articles. 

There is one class of cases in which the national! 
legislature exercises the power of revision and con- 
trol over state legislation. The states are prohibit- 
ed, without the consent of congress, to lay any im- 
posts or duties on imports or exports, except what 
may be absolutely necessary, for executing their in- 
spection laws; and it is provided that all such laws 
shall be subject to the revision and control of con- 
gress. On the 15th September, 1787, it was. moved 
in convention, to strike out this proviso—the effect 
of which motion, if successful, would have been to 
subject these state inspection laws to the supervision 
of the national judiciary, but not of the national le- 
gislature. The motion failed, and the retention of 
this power of revision and control in congress clear- 
ly exhibits the exceeding jealously, on the part of the 
convention, of any state interference on the great 
subject of imports and duties, over which South Ca- 
rolina has recklessly extended her state ordinance 
and state legislation. 

The action of the federal judiciary, and, indeed, 
of the federal government, generally, is not upon 
states, but upon individuals... A law-suit can hardly 
arise between a state and the United States. It 
would seem needless to discuss the question, whether 
the supreme court of the United States could en- 
tertain jurisdiction of a case between this govern- 
ment and one of the states. Yet as this jurisdiction 
has been denied, it may not be amiss to advert to the 
fact, that the second section of the third article ex- 
pressly extends the judicial power to all ‘‘contro. 
versies to which the United States shall be a party;” 
and ordains that, in those cases in which a state shall 
be a party, the supreme court shali have original ju- 
risdiction. A prevailing error of the gentleman from 
South Carolina, in all his expositions of the consti- 
tution, in relation to this subject, appears to me to 
consist in this: that he supposes this government, io 
order to enforce its laws in defiance of the ordi- 
nance of South Carolina, must be first driven into a 
law-suit with that state as a state; but no such suit is 
necessary or would now be proper. The object of 
the bill before us is to enforce obedience from the 
citizens of South Curolina, as American citizens, 
not to punish the state, or to declare ‘“‘war against 
her for her unjustifiable ordinance.” We do notre 
cognize her right to assume the attitude of a bellige- 
rent nation towards this government, or any of her 
sister states; and weclaim no right to make war upon 
her as a sovereign and independent state. On the con- 
trary, we expressly repudiate the whole doctrine 
which holds her up as a foreign nation: we concur 
with Luther Martin, that allegiance is due from her 
citizens to the United States, and that, if they levy 





commit this proposition, it was withdrawn. It was 
not adopted, clearly because it was a new proposition 
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all the pains and penalties of treason. Neverthe- 
jess, I will take pains to refute the argument drawn 
by the gentleman from South Carolina, in his letter 
to governor Hamilton, from the journals of the con- 
vention, touching the power of the supreme court to 
decide a controversy between the U. States and one 
of the states. It is truly stated in that letter, that on 
the 20th of August, 1787, the following, among other 

ropositions, was referred to the committee of five: 
“The jurisdiction of the supreme court shall be ex- 
tended to all controversies between the United States 
and an individual state, or the United States and the 
citizens of an individual state;” but the historical 
information given by the gentleman in that letter is 
essentially erroneous; for the writer supposes that 
the subject was never moved in convention again. 
So far from this being true, it appears from the jour- 
nals, that, one the 22d of August, the honorable Mr. 
Rutledge, from South Carolina, chairman of the com- 
mittee to whom this and other propositions were re- 
ferred, reported in favor of it. The last sentence of 
the report is in the following words: “between the 
fourth and fifth lines of the third section of the ele- 
venth article, after the word ‘controversies’ insert 
between the U. States and an individual person.” 

[Mr. Calhoun. What I have denied is, that that 
report was ever adopted by the convention. ] 

Mr. Clayton. Then the gentleman is entirely mis- 
taken: for as appears by the journal of the conven- 
tion of the 27th of August, just five days after the re- 
port was made, while the convention was engaged 
in considering the draught of the constitution, re- 
ported on the 6th of August by the committee of five; 
the 3d section of the {lth article in that draught 
came before the house, which was in the following 
words: “article eleventh, section third. The juris- 
diction of the supreme court shall extend to all cases 
arising under laws passed by the legislature of the 
United States; to all cases affecting ambassadors, 
other public ministers and consuls; to the trial of 
impeachments of officers of the United States; to all 
cases of admiralty and maritime jurisdiction; TO 
CONTROVERSIES between two or more states, ex- 
cept such as shall regard territory or jurisdiction; 
between a state and citizens of another state, be- 
tween citizens of different states; and between a 
state or the citizens thereof, and foreign; states, 
citizens or subjects. In cases of impeachment, cases 
affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party, the 
jurisdiction shall be original.” 

It was then moved and seconded to add the follow- 
ing words after the word “controversies,” third sec- 
tion, eleventh article, “to which the United States 
shall be a party;”” which passed in the affirmative. 

It was also moved and seconded to insert the word 
“controversies” before the words ‘‘between two or,”— 
passed in the affirmative. 

It was moved and seconded to insert the words 
“the United States or’ before the words ‘a state shall 
be a party,” which passed in the affirmative. 

Thus we see, sir, that, on the 27th of August, 1787, 
the convention did in fact adopt the whole of this 
partof Mr. Rutledge’s report, by extending the ju- 
risdiction of the supreme court to all controversies 
whatsover to which the United States shall be a par- 
ty. The amendments made that day now stand in- 
corporated in the constitution, and posterity will re- 
cur to them only for the purpose of showing that a 
special vote was taken in convention on the. very 
question, whether the court should have jurisdiction 
Over all possible cases in which the United States 
may be interested, whether against a state or private 
individuals. 

(Mr. Calhoun. But will the gentleman contend 


at a state may be sued since the adoption of the 
eleventh amendment?} 








Mr. Clayton. The eleventh amendment prevents 
any suit against a state by citizens of another state, 
or by citizens or subjects of any foreign state; but 
does not in any way impair the right of the United 
States to sue a state. It was never designed to im- 
pair that right. 

The histcrical evidence of the intentions of the 
framers and friends of the constitution does not stop 
with the journal. Their cotemporaneous expositions, 
in “the federalist;”’ and the debates in the conven- 
tions of the people for adopting the constitution, all 
show the fatal error into which the South Carolina 
convention has fallen. Mr. Madison, in the Virginia 
convention, said, ‘‘it may be a misfortune that in or- 
ganizing any government, the explication of ils autho- 
rity should be left to any of ils co-ordinate branches. 
There is no example in any country where it is other- 
wise. There is anew policy in submitting it to the 
judiciary of the United States.” Mr. Stillman, in the 
convention of Massschusetts, said, “the very term 
government implies a supreme controlling power 
somewhere: a power to coerce, whenever coercion 
shall be necessary; of which necessity government must 
be the judge’? A complete answer to all that part of 
the address which denies the power of the court, and 
assertsthe right of a state to decide-for itself as one 
of the parties to a compact, was given by Mr. Wilson 
in the convention of Pennsylvania, about forty-five 
years ago. ‘TI cannot,” says he, ‘‘discover the least 
trace of a compact inthe system. The state govern- 
ments made a bargain with one another: that is the doc- 
trine that is endeavored to be established by gentle- 
men in opposition: their state sovereignties wish to 
be represented. But far other were the ideas of the 
convention, and far other are those conveyed in the 
system itself. 1 know very well all the common place 
rant of state sovereignties, and that government is 
founded in original compact. This does not suit the 
language or genius of the system beforeus. Itis nota 
contract or compact: the system itself tells you what 
it is. It is an ordinance, an establishment of the 
people.” 

Governor Johnston, in the convention of North 
Carolina, said, ‘the constitution must be the su- 
preme law of the land; otherwise it will be in the 
power of any one state to counteract the other states, 
and withdraw itself from the union. The laws made 
in pursuance thereof by congress ought to be the 
supreme Jaw of the land; otherwise, any one state 
might repeal the laws of the union at large. Every 
treaty should be the supreme law of the land, with- 
out this, any one state might involve the whole union 
in war.” Sir, I will trouble you with no further 
quotations. The history of 1787 is full of them, and 
he who consults it will be astonished that South Caro- 
lina should have appealed to it to support her. Vain, 
vain, indeed, sir, was that boast of the gentleman 
from Virginia, that ‘‘the nationals were routed in that 
day.” No, thank God! however they may have been 
of late years thrown into the shade by the false 
glare of that burning heresy which holds out this 
government as a mere confederation of states, we 
know that theirs were the principles of the fathers 
of theconstitution, and that they gloriously triumph- 
ed when that sacred ordinance rose upon the ruins 
of ahelpless league and a state of unbridled anarchy. 

The honorable member from Kentucky [Mr. Bibb} 
has stated, with great ingenuity, some cases in which 
the supreme court may abuse its powers while exer- 
cising its appellate jurisdiction. In his view, the 
features of this great tribunal are essentially monar- 
chical, because the judges are appointed virtually 
for life; and being liable to no other responsibility 
than the nominal power of impeachment, may, he 
thinks, at any time establish the most despotic prin- 
ciple, without any possible control, save that of re- 
volutionary resistance, to their decision. Were all 
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this true, the argument which demonstrates the pos- 
sibility of abusing power does not disprove the ex- 
istence of the power in the court to decide, in the 
last resort, on all cases arising under the constitution 
and the laws. Butit is not true. By the constitu- 
tion the appellate jurisdiction of the court is express- 
ly made liable to such exceptions, and placed under 
such regulations, as congress shall establish. Should 
an extreme case, such as the senator from Kentuc- 
ky has supposed, ever occur, the remedy is not re- 
volution, or war on the government, but a discreet 
and cautious exercise of the power of congress to 
curtail the appellate jurisdiction of the court. For 
any other purpose, save that of preventing the de- 
struction of the government itself, the appellate 
powers of the court should never be essentially 
changed. 

Having thus far, Mr. President, developed my 
views of the character of this government, | return 
to the point from which I departed, to answer the 
interrogatory of the gentleman from Virginia—can 
there be such athing asa citizen of the U. States? 
There are some thirteen millions of human beings 
within their limits who are, as we have seen, liable 
to the punishment of treason when levying war 
against them; all bound to consider their laws and 
their constitution as supreme; all indebted to their 
government for protection; al} contributing to the 
support of that government, and compelled to obey 
it, both in peace and in war; forming, together, for 
all the great purposes enumerated in their constitu- 
tion, one people, and a single nation. The allegiance 
of the people ts rightfully due, because it has been 
freely given to the United States; and its duties can, 
and ought to be, strictly euforcea by the severest, 
of all penaliies when traitorously withheld. The 
laws of this government, and the various treaties 
it has made, recognize the character of citizen, in 
its broadest signification, as properly belonging to 
every free man born and residing withing its limits, 
or naturalized by means of its legislation. Canthe 
gentleman from Virginia still deny that he isa citi- 
zen of the United States? 

(Mr. Tyler. I deny thatl ama citizen of the go- 
vernment of the United States. I do not deny that] 
am a citizen of the United States. ] 

Mr. Clayton. Itis no part of my purpose to ban- 
dy useless metaphysical distinctions with any mem- 
ber here. He is as much a citizen of this govern- 
ment, as a Frenchman is a citizen of the govern- 
ment of France, or an Englishman of the govern- 
ment of his country. But all the acknowledgment 
that I desire of the honorable gentleman, in order to 
compel him to admit the justice of the principles 
upon which this bill is founded, is, that he, and all 
those upon whom the bill is intended to operate, are 
citizens of the United States. When the gentleman 
has made that admission, in vain will he contend 
that his obligations to Virginia are higher than those 
which he owes to the federal government: in vain 
will he contend that his most valuable rights are best 
secured to him by the state. Were Virginia the se- 
parate nation which his argument would make her 
appear to be, her citizens would soon find the differ- 
ence between that protection which they now enjoy, 
as citizens of our common country, aud such pro- 
tection as she could give them. High as she now 
justly stands among her sister states, forming, with 
them, an impregnable bulwark for all our country- 
men against foreign aggression, she would, single 
handed, make but a very sorry figure in a contest 
with any considerable foreign power. 

Sir, were it not for sheer compassion towards some 
of those gentlemen who indulge us so often with ex- 
travagant rant about state power, and state suprema 
cy, it would be well to rivg the truth daily in their 
ears, until they are cured of these diseased imagina- 








tions, that neither the “Old Dominion,” nor even the 
‘‘Empire State” herself, could singly, and successfy). 
ly, measure strength with one of the second rate pow. 
ers of Europe. The gentleman from Virginia, who 
has filled his present station with so much honor to 
himself, and usefulness to his country, denies that he 
is a senator of the United States, and asserts that he 
is only asenator of Virginia. He denies the very 
existence of such a character, as that of a senator of 
the United States. Each member here, in his view 
: . ° ’ 
is bound to legislate for his own state, and can repre. 
sent no other. But where is the clause in the consti. 
tution which recognizes a senator of Virginia, of De. 
laware, or any other single state, in this hall? This 
is not the senate of Virginia, but of the United States, 
The honorable member says that he acts here only 
in obedience to the wishes of Virginia; that he yields 
obedience to this government only because Virginia 
wills it. The constitution and laws of the United 
States have no binding force with him from any other 
cause than this, that Virginia commands him to obey 
them. The result of all this doctrine is, that, when- 
ever Virginia wills it, he will violate this constitution, 
and set these laws at defiance. In opposition to all 
this, hear the creed of a national republican: I obey 
this constitution, and act as a senator of the United 
States under it, because I have sworn to support that 
constitution. I hold myself bound, while acting in 
my station here, to legislate for the benefit of the 
whole country, not merely for that of any section of it, 
and, in the discharge of my duty, | will look abroad 
throughout this wide republic, never sacrificing the 
interests of any one part of it merely to gratify ano- 
ther, but always dealing out and distributing equal 
justice to all my countrymen, wherever they may be 
located, or by whatever title they may be distinguish- 
ed from each other. 

I cannot dismiss this subject without entering a 
general protest against the mode of argument adopt- 
ed by gentlemen on the other side. Throughout the 
whole debate, they have constantly supposed that 
all the parts of our system of government will be 
simultaneously corrupt. Their argument is bottom. 
ed on the belief that congress, the executive, the ju- 
diciary, and even the people themselves, wiil be 
lost to all regard for the true interests of the nation, 
The remarks of the honorable gentleman from Ken- 
tucky dwelt much on supposed cases of the abuse of 
federal power; but it seemed that his imagination 
could never reach a possible case of the abuse of 
those powers which he claimed for the states. While 
the advocates of South Carolina are indulging io 
suppositions so degrading to this government and the 
people of these states, why is it that she, with her 
ordinance of nullification, her replevin laws, her 
test oaths, her virtual disfranchisement of her own 
citizens for an honest difference of political opinion, 
not only escapes all their censure, but is actually 
applauded by them for her tyranny and oppression? 
As gentlemen have indulged so much in arguments 
founded on extreme cases, I will give them one by 
no means so extravagant as some which they have 
put to us, to illustrate the consequences of their own 
doctrine. A state has about ten thousand votes. 
Suppose some ten or twelve thousand aliens should 
be sent into that state by some foreign nation, for 
the very purpose of working out the doctrine of 
nullification there. If the doctrine be sound, these 
aliens may all be naturalized, without incurring aby 
obligation of obedience to this government by the 
oaths they may take at the time of their naturaliza- 
tion. Suppose that, in conformity with the great 
object for which they were sent, they elect a con- 
vention of nullifiers, and proceed in due form to 
abrogate all the acts of congress, and pass all laws 
necessary for giving their ordinance effect: what an 
easy and most eflectual mode for any foreign pation 
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to subdue this government, and break up this union! 
and how straoge is it that no foreign nation has ever 

et been wise enough to adopt so cheap a plan of de- 
stroying that government which has been the object 
of so much jealously to tyrants! During the con- 
tinuance of the old confederation, the state of De- 
jaware alone nullified an embargo act, to which all 
the other states had yielded their assent, at a time 
when that act was considered by many to be the 
only means of salvation for the army. Under that 
form of government, as one of the parties toa mere 
compact of states, she had the unquestionable pow- 
er to nullify the law;but when the convention which 
framed our present constitution was engaged in de- 
liberating on the propriety of adding a national cha- 
racter to the federative government, Mr. Madison 
mentioned this very fact to illustrate the necessity 
of rendering the laws of the union supreme. 

Before the constitution was adopted, the old con- 
federation itself, weak and inefficient as it was, had 
the power, in the opivion of Mr. Jefferson, to en- 
force the execution of its own revenue laws. In his 
letter to Mr. Cartwright, in 1787, he is full and ex- 
plicit on this subject. The force which he desired 


" toemploy to compel obedience on the part of the 


states to the requisitions of the old congress was the 





: 
7 
yy 
ae 
£ 
oe 
a: 
Pt a 
one 
Pao 
me 
a 
Ae 


raed 


naval power. 

[Mr. C. then referred to two other letters of Mr. 
Jetferson sustaining the same opinion.] 

Icome next, sir, to abrief consideration of the 
question. Are the provisions of the bill before us 


~ such as are proper to secure that obedience to the 
jaws of this government which the proceedings of 
South Carolina, are calculated to withhold? 


The 
leading clause in this bill, authorising the president 
to employ the land and naval forces of the union to 
' arrest the unconstitutional proceedings of the offi- 
cers of South Carolina, should they attempt to res- 
cue imported goods from our revenue officers; has 
been the subject of bitter denunciation by southern 
gentlemen, and partieularly by the gentleman from 
Virginia. Sir, this is almosta literal transcript from 
the act of 1809 for enforcing the embargo law. 
(Mr. C. read the eleventh section of that act, to show 


a 


- that it employed the very words of the bill before 


PE See 


ae 
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the senate.] Let us now inquire who voted for an 
/actso similar in its provisions to that now before us. 
Fortunately, the journals of congress of that day 
_have preserved the ayes and noes on a motion to 
‘strike out the eleventh section of the embargo law. 
In both houses, nearly all the representatives from 
Virginia, North Carolina, South Carolina, and Geor- 
gia, voted for a bill which, when now sought to be 
applied toa different section of the country, is the 
olject of their auimadversion and horror. As strong 
remonstrances were then made against the passage 
of this law by congress from other parts of the Unit- 
ed States as are now presented in behalf of South 
Carolina, and were then, as they will be now, made 
/in vain, 

That part of the bill which authorises the presi- 
dent toremove the custom house from land to water, 
and directs the collection of duties in cash when- 
ever that shall be conceived necessary in order to 
secure the collection of the duties, is considered as 
Wiiconstitutional by the gentleman from Virginia, 
because it delegates power to the president which, 
in his opinion, can be exercised by congress alone. 

(Mr. Tyler explained: He said his argument was 


that the constitution devolved on congress no right 
» 0 deputise another to execute their power. 





Mr. Clayton. But the constitution expressly gives 


)'o congress the power “to regulate commerce;” and 


zy 


+ gencies at their own discretion. 


0 the exeention of that power it has been found in- 


‘'spensable to employ agents to act in certain con- 

If congress can- 

“ol empower a collector to demand payment of the 
Sur. to Vou. XLIN—Sice. 16. 


duties in cash for the safety of the revenue, it cannot 
empower him to demand a valid bond for the duties. 
No legislative power is devolved on any executive 
officer by this clause of the bill, and as to that gene- 
ral objection which honorable gentlemen have indulg- 
ed in, touching the alleged preference given by this 
reguiation of commerce to the ports of one state 
over those of another, the answer is conclusive; 
thatno part of this bill is confined in its operations 
to the ports of any one state, or any particular sec- 
tion of the union, as distinguished from the rest. 
The terms of the law are general It is co-exten- 
sive with the union, and will apply equally wherever 
the evil which it is intended to redress shall be found 
to exist. 

The second and third sections of this bill, which 
authorise the removal of any cause now pending in 
any state court, in which either party claims right or 
title under any law of the United States, and which 
render irrepleviable, by process from any state court, 
any property held or claimed by any person under 
any law ofthis government, are, in my judgment, un- 
necessary and improper restrictions on the just pow- 
ers of the state courts, and will prove oppressive in 
practice on the suitors in those courts. 

[Mr. Webster. None but officers of the United 

States can take advantage of those sections. } 

Mr. Clayton. Such, 1 suppose, wes the intention 

of the committee; but the gentleman from Massachu- 

setts will perceive that ‘‘any officer or other person” is 

authorised to remove the suit in the one case, and to 

resist the process of the state court in the other. 

These sections should be modified to suit that view 

which the senator from Massachusetts has, it seems, 

heretofore taken of them;* orif itcan be shown that 

ihey are necessary in their present shape to counter- 

vail the legislation of South Carolina, their operation 

should be restricted, by a proviso, to such states as 

shall attempt to set at defiance the revenue laws of 

the country. 

The sixth section of the bill provides that, in any 

state where the gaols are not allowed to be used for 

the imprisonment of persons arrested or committed 

under the laws of the United States, or where houses 

are not allowed to be used, it shall be lawful for the 

marshal, under the direction of the district judge, to 

use other convenient places, and to make such fur- 

ther provision as he may deem expedient and neces- 

sary for that purpose. To this the honorable sena. 

tor from Virginia takes much exception: he declares 
it to be a ‘ Botany Bay law;” and tells us that it is 

even worse than the English act which has received 

that designation. The Botany Bay law has been 

found in England to be a very good law, most salutary 
in its operations there; and, to this day, it stands un- 
repealed on the statute book, and countenanced by 
the approbation of the best statesmen of that country. 
Botany Bay is still thought to be a proper place for 
people guilly of lesser crimes than treason. But the 
gentleman will perceive that this section does not 
propose transportation as a punishment for crime: it 
is introduced here because we have been officially in- 
formed that South Carolina has refused the use of 
her gaols to the courts of the United States, and its 
object is to seeure, without the aid of South Carolina 
gavis, and, independently of South Carolina legisla. 
tion, the persons of such as shall dare to violate our 
laws. It is similar to a resolution still remaining on 
our statute book, and adopted soon after this govern- 
ment went iuto operation. On the 3d of September, 
1789, congress recommended to the several states to 
pass laws, making it expressly the duty of the keep- 
ers of their gaols to receive, and safe keep therein, 
all prisoners committed under the authority of the 





* They were afterwards so modified on the motion of 





the chairman of the committee. 
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United States. Several states having neglected to 
comply with this recommendation, the resolution to 
which Il have referred, and which will be found in 
the second volume of the laws, page 236, was adopt- 
ed providing ‘‘that, in case any state shall not have 
complied with the said recommendation, the marshal 
in such state, under the direction of the judge of the 
district, be authorised to hire a convenient place to 
serve asa temporary gaol, and to make the necessary 
provision for the safe keeping of prisoners, commit- 
ted under the authority of the United States, until 
permanent provision should be made by law for that 
purpose.”? Does the gentleman from Virginia object 
to this resolution, or does he consider that the exi 
gency that has now occurred, demanding the enact- 
ment of a law similar to it, is less urgent than that 
which originally called for its adoption? 

[Mr Tyler. By that resolution, the prisoner was 
not to be taken out of the state. By this bill, he may 
be carried to any convenient place, at the discretion 
of the judge. By the resolution, the place was point- 
ed out. Sothe English bill designated Botany Bay. 
The place is specifically named. But I would ask the 
gentleman from Delaware whether by this bill there 
is any limitation whatever imposed upon the judge 
or marshal. They may carry the prisoner wherever 
they think proper. } 

Mr. Clayton. 1 deny that the resolution, to which 
I have referred the honorable member, specifies any 
particular place of confinement, or that the marsbal 
is required by it to confine his prisoners within the 
limits‘of the state. If, however, the gentleman se- 
riously Tequires it, IT apprehend no friend of the bill 
will object to such a restriction on the powers of the 
marshal, as would prevent him from taking a prisou- 
er beyond the limits of the district. The genileman 
from Kentucky has indulged in the most bitter invec 
tives against this section of the bill, which he con- 
siders as a provision to revive all the terrors and op- 
pressions of the Jersey prison ship. Undoubtedly, 
this bill would authorise the executive, when driven 
by the laws of South Carolina from any other place 
of imprisonment for prisoners, to confine them in a 
vessel on the water. And if this government should 
find it necessary to the faithful execution of its laws 
and the preservation of its own character to carry 
any man, either in or out of South Carolina, to prison 
in a ship, I trust it will never be deterred from the 
discharge of its constitutional duty by sickly com- 
mentaries on Botany Bay, or mere fancy sketches of 
the Jersey prison ship. The great object of this, and 
the other sections of the bill, all who read it will un- 
derstand, is, to prevent the collision of actual force 
between the general and state governments; and 
some of its most important features have been drawn 
from the legislation of congress in the days of the 
whiskey insurrection and of the Hartford conven- 
tion. 

The honorable senator from South Carolina has 
told us that all human institutions, like those who 
formed them, contain within themselves the elements 
of their own destruction; and that our own govern- 
ment is now exhibiting their operation. To this ge- 
neral philosophic remark I should not have objected 
but for its application. All the works of man are 
destined to decay; but while the American people 
shall remain true to themselves, their government 
cannot be destroyed; for it contains, within itself, 
endless and ever renascent energies, which must 
bring it out in triumph, and with Antzan vigor, in 
despite of every effortto overthrow it. From foreign 
force it has nothing to fear: it dreads nothing now 
from any section of this union which shall seek to 
prevent the just operation of our laws by foreign in- 
tervention. Yes, sir, a foreign alliance, sought by 
any member of this confederacy, for the purpose of 


making war upon us, would be the means, under hea- | measure. 





——= 
ven, of immediately rallying every patriot, of eye, 

political party, under the broad banner of the repub. 
lic. Popular virtue, however, is the only safe basis 
of popular government. Our dependence, at Jast, j, 
on the people. This is the ‘‘fountain from the which 
our currentruns, or bears no life;” and I concede 
that the mortal blow to the liberties of this coun, 

may, at last, Be struck by the hand of one who has 
been indebted to it for existence. The shaft Which 
shall stretch the American eagle bleeding and lifejes, 
in the dust, must be feathered from his own bright 
pinions; andoh! how bitter will be the curses of mey 
in all ages to come, against the traitorous heart an¢ 
the parricidal hand of him who shall loose that fajg) 
arrow from the string! 


‘*Remember him, the villain, righteous Heaven, 
In thy great day of vengeance! Blast the traitor, 
And his pernicious counsels, who, for wealth, 
For power, the pride of greatness, or revenge, 
Would plunge HIS NATIVE LAND IN CIVIL War!” 


VF aon Mangum followed Mr. Clayton, though much 
indisposed, on the 7th February—and, after he had pro. 
ceeded a short time, the senate adjourned; but on the 81) 
Mr. M. was too much indisposed to take his seat in the 
senate, and, after the brief debate inserted below, Mr, 
Dallas followed. Mr. Mangum’s remarks on the 7\h 
have not been published, we believe—but if they had, 
being imperfect, we should not think it just to that gex. 
tleman to copy them here. | 


FEBRUARY 8. 

Mr. Weéster said, he wished to interrupt the course of 
the debate for a single moment, in order to set one mat- 
ter right if he could: Since a warm controversy was 
rising on this measure, he thought it but proper that we 
should understand between what parties the controversy 
existed. 

Soon after the declaration of war by the United States 
against England, an American vessel fell in at sea with 
one of England, and gave information of the declaration, 
The English master inquired, with no little warmth of 
manner and expression, why the United States had gone 
to war with England? The American answered hin, that 
difficulties had existed for a good while, between tlie 
two governments, and that it was at length thought in 
America, to be high time for the pariies to come to a better 
understanding. 

I incline to think Mr. President, that a war has broken 
out here, which is very likely, before it closes, to bring 
the parties to a better understanding. But who are tle 
parties? Will you please to remember, sir, that this isa 
measure founded in executive recommendation. ‘The 
president, charged by the constitution with the duty 0 
executing the laws, has sent us a message, alleging that 
powerful combinations are forming to resist their exec 
tion; that the existing laws are not sufficient to meet the 
crisis; and recommending sundry enactments as necessaly 
for the occasion. The message being referred to the }u 
diciary committee, that committee has reported a bill in 
compliance with the president’s recommendation. lt has 
not gone beyond the message. Every thing in the bill, 
every single provision, which is now complained of, isi! 
ithe message. Yet the whole war is raised against the 


originated the whole matter. Gentlemen get up ant at: 
dress us, as if they were arguing against some measure 0 
a factious opposition. They look the same way, sir, * 
speak with the same vehemence, as they used to do wher 
they raised their patriotic voices against what they called 
a **coalition.”’ Ls 
Now, sir, let it be known, once for all, that this is# 
administration measure; that it is the president’s 0¥! 
measure; and I pray gentlemen to have the goodness, " 
they call it hard names, and talk loudly against its friends 
not to overlook its source. Let them attack it, if the 
choose to attack it, in its origin. al 
Let it be known, also, that a majority of the commit’ 
reporting the bill are friends and supporters of the a¢®" 
nistration; and that it is maintained in this house by thos 
who are among his stedfast friends, of long standing. 





It is, sir, as I have already said, the president’s 0" 
Let those who oppose it, oppose it as su™ 


2B) 


bill, and against the committee; as if the committee had 
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Let them fairly acknowledge its origin, and meet it ac- 
cordingly. 

The honorable member from Kentucky, who spoke first 
against the bill, said he found in it another Jersey prison 
hip; let him state, then, that the president has sent a 
: mod e to congress, recommending a renewal of the suf- 
parte and horrors of the Jersey prison ship. He says, 
ns that the bill snuffs of the alien and sedition law. But 
‘he bill is fragrant of no flower exce;t the same which 
cerfumes the message. Let him, then say, if he thinks 
7 that general Jackson advises a revival of the princi- 
les of the alien and sedition laws. cn 
. The honorable member from Virginia (Mr. Tyler) 
finds out a resemblance between this bill and the Boston 
ort bill. Sir, if one of these be imitated from the other, 
the imitation is the president’s. ‘The bill makes the pre- 
sident, he says, sole judge of the constitution. Does he 
mean to say that the president has recommended a mea- 
sure which is to rake him sole judge of the constitution? 
The bill, he declares, sacrifices every thing to arbitrary 
ower—he will lend no aid to its passage—he would ra- 
ther ‘be a dog, and bay the moon, than such a Roman,” 
He did not say ‘the Old Roman.” Yet the gentleman 
well knows, that if any thing is sacrificed to arbitrary 
power, this sacrifice has been demanded by the “Old Ro- 
man,” as he and others have called him; by the president 
whom he has supported, so often and so ably, for the 
chief magistracy; of the country. He says, too, that one 
of the sections is an English Botany Bay law, except that 
jt is much worse. This section, sir, whatever it may be, 
js just what the president’s message recommended. Simi- 
jar observations are applicable to the remarks of both the 
honorable gentlemen from North Carolina. It is not ne- 
cessary to particularise those remarks, They were inthe 
same strain. 

Therefore, sir, let it be understood, let it be known, 
that the war which these gentlemen choose to wage, 1s 
waged against the measures of the administration, against 
the president of their own choice. ‘I he controversy has 
arisen between him and them; and, in its progress, they 
will probably come to a distinct understanding, 


Mr. President, 1 am not to be understood as admitting 
that these charges against the bill are just, or that they 
would be just if made against the message. On the con- 
trary, I think them wholly unjust. Not one of them, in 
my opinion, can be made good. I think the bill, or some 
similar measure, had become indispensible, and that the 





tatingly, and with the utmost confidence, for the appro- 
bation of the country. 

Mr. Tyler then rose. He had never inquired, he said, 
from what quarter the bill came. It had never entered 
into his conception that it was a matter of the smallest 
consequence. It had never been his habit to look to the 
source rather than to the principles of a measure upon 
which he was called on to decide. He did nut oppose this 
measure because it was supported by the gentleman from 
Massachusetts; and would the gentleman believe in his 
sincerity when he declared, that he would give his sup- 
port to any measure proceeding from the senator of Mas- 
sachusetts, which he himself approved, as promptly and 
as heartily as if it proceeded from the very highest officer 
of the government. This was not the first time that he 
had been placed in opposition to measures of which the 
presidert was the source, or of which the president ap- 
proved. It had been his fortune here to be more than 
once opposed to some executive measures. He did not 
find fault with this bill, because the senator from Massa- 
chusetts and his friends approved.of it; for if the bill had 
his own approbation, he would support it, even if the pre- 
sident was opposed to it. But he was obliged to the gen- 
tleman from Massachusetts for the suggestion of the real 
source of the measure. He was now led to understand 
that it came from the president. [Mr. /Vebster. Not so. 
The bill was from the committee; but no one can read the 
bill and the message, without saying that the bill is found- 
ed on the message.} Mr. T'yler. Then the president 
did not preseribe the forms of the bill. But, if the presi- 
dent had sent us a Botany Bay bill, he (Mr. T.) would 
call itso, and as such oppose it. 

Mr. Webster would merely remark, that the commit- 
tee to which he belonged were in the habit of drawin 
their own bills. ‘The facts were that the president, in 
the discharge of his official duties, had reeommended cere 
tain measures to meet certain events; in his annual mes- 
sage he had suggested that he might have occasion to take 
this course; in his late message, he had recommended 
specific provisious for specific cases; and the committee 
on the judiciary, had framed a bill in accordance with 
those provisions. ,; 

Mr. Bibb could not, he said, help being surprised at 
the remarks which had fallen from his honorable friend 
the senator from Massachusetts. He would like to know 
what part of his official conduct had given that gentleman 
reason to suppose that, in respect to all measures before 


president could not do otherwise than to recommend it to we Beni 7k apeed ta = own ee and 
the consideration of congress. He was not at liberty to a eason had the gentieman to suppose 


look on and be silent, while dangers threatened the union, 
which existing laws were not competent, in his judgment, 
to avert. 


Mr. President, I take this occasion to say, that I sup- 
port this measure, as an independent member of the se- 
nate, in the discharge of the dictates of my own con- 
science. Jam no man’s leader; and, on the other hand, 
I follow no tead, but that of public duty, and the star of 
the constitution. 1 believe the country is in considerable 
danger; I believe an unlawful combination threatens the 
integrity of the union. I believe the crisis calls for a 
mild, temperate, forbearing, but inflexibly firm execution 


of the laws. And, under this conviction, I give a hearty 


support to the administration, in all measures which I 
deem to be fair, just and necessary. And in supporting 
these measures, I mean to take my fair share of reponsi- 
bility; to support them frankly and fairly, without re- 
flections on the past, and without mixing other topics in 


their discussion. 


Mr. President, I think I understand the sentiment o 
the country, on this subject. TI think public opinion set 


with an irresistible force in favor of the union, in favor of 





that he was the humble and subservient tool of any man 
and constrained to vote this or that way? He threw back 
the imputation. He threw it not on any senator, but he 
threw it back indignantly from himself. Have we come 
to this, that an independent sentiment cannot be ex press- 
ed on this floor, on the individual and official responsibi- 
lity of a senator, without his being taunted with the sug- 
gestion that his opinions are in opposition to an executive 
message’ Ifthe gentleman had no means of knowing the 
source of the measure, but froma comparison of the mes« 
sage with the bill, then his opinion is a matter of inference 
ouly. When he says that the bill is a response to the 
message, he means to say that, in the judgment of the 
committee, it was thus responsive, or that the committee 
intended to render it responsive. If that was the sense in 
which the senator from Massachusetts says it is repon- 
sive, he would take it as a matter of inference founded 
on the similarity between the bill and the message. He 
wanted to know whether there was any hidden light in 
regard to this matter; whether there was any seeret cone 
Ff} nexion between the bill and the message? ~ 

s| He putitto the honorable gentleman to say—and he 


f} should pause for a reply—whether there was any link or 


the measures recommended by the president, and against ) communication between the bill and the message, other 
the new doctrines which threaten the dissolution of the | than that which was apparent? He denied that, accord- 
union. I think the people of the United States demand | ing to his notion, the bill was in accordance with the 


of us, who are entrusted with the government, to main 


-| message. If the president desired that any such 


. e . . . . w 
tain that government; to be just, and fear not; to make all | should be given to him as this bill gives, he wan: - 


and suitable provisions for the execution of the laws, and | no expression of that desire in the message. 
te sustain the union and the constitution against whatso- | not imagine that any president would have the 


ever may endanger them. For one, l obey this publi 


voice; Leomply with this demand of the people. I sup-| Therefore, he would take it for granted that it w 
port the administration in measures which J believe to be | ter of inference merely. The bill responds 


find 
bint could 
¢|frontery to ask of congress to give him such gros dong 
AS & mat- 
to the mes. 





necessary; and, while pursuing this course, I look unhesi- ! sage, insofar as it affords aid to civil process 











; but insofar 
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as, by its first and fifth sections, it confides to the chief 
magistrate an inordinate discretionary power, it was not, 
in his mind, a fair inference that the bill was a response 
to the message, and that the president sought to be cloth- 
ed with the powers with which the bill invested him. 
Torrents of invective and reproach had sometimes been 
turned against those who dared to raise their voices or 
give their votes in opposition to measures of the adminis- 
tration. For his own part, he had nothing to hope nor 
to expect from the administration. He sought nothing 
from it. Therefore, whether he withheld or gave the 
powers asked by it, was a question between him and his 
constituents; and, in a great struggle for civil liberty, he 
considered himself an atom. 

Mr. Webster said, it was unnecessary for the gentle- 
man from Kentucky to throw back any imputation, for 
none has been cast. He had said nothing about subser- 
viency to the executive. In regard to the interrogatory 
of the gentleman—which he was not certain that he un- 
derstood—he would briefly reply, that the message hav- 
ing, in usual course, been referred to a standing commit- 
tee of this body, the committee sat down and drew a bill, 
in conformity with the provisions recommended in the 
message, as far asthey could. He would tell the gentle- 
man, that there was nothing in the 1st and 5th sections of 
the bill, which in the message is not recommended, and 
if the gentleman would recur to the message, he would 
find the suggestion of those provisions. Further, he would 
tell the gentleman, that the president has had the ‘‘daring 
effrontery” to ask for these powers, no matter how high 
may be the offeice. 

Mr. Brown remarked that, as some gentlemen had 
risen to make a confession of their sins, in reply to the 
aceusations from the senator from Massachusetts, he hop- 
ed he also might be allowed to say a word as to his own 
course, He had never looked to any quarter for instrue- 
tions in regard to his vote on this bill—neither to the pre- 
sident nor the judiciary committee. The gentleman as- 
sures us that ‘‘the bill is fragrant with no flowers which 
do not also perfume the president’s message.’’ But he had 
considered that the geuthleman himself had the chief hand 
in giving to the bill those fragrant flowers with the sweets 
of which it was redolent. Like a prudent commander, 
the gentleman, he thought, had entrenched himsclf be- 
had stroog defences—behind an executive recommenda- 
tion. If, sir, said Mr. Brown, we have used hard names, 
we have had an able preceptor, in their use, for the last 
three years. Our intellects must be very obtuse, if in 
that time, we could not have learned something from the 
gentleman’s example. But, for my own part, I want ca- 
pacity for the art. I cannot use opprobrious language in 
respect to the president, for I do not believe that he de- 
serves it. I have stood by him when he vindicated and 
maintained the constitution of the country, in opposition 
to the efforts and the reproaches of the gentleman from 
Massaehusetts. If, on one oceasion, Ihave differed from him 
in opinion, itis not to bea matter of accusation augainst me; 
and certainly Iam not to be told of it from this quarter. 

Mr. HI ebster had remarked, he said, that the gentleman 
had given hard names to the bill, not to the president: and 
he still thought they would have shewn a more gallant 
bearing in directing their attack against the source from 
which the bill came. 

Mr. Bibb made a remark in explanation. If the gen- 
tleman from Massachusetts supposed that he threw back 
on him the imputation of subserviency, he was mistaken. 
He had expressly disclaimed that purpose in his remarks. 

Mr. Holmes rose and said a word or two, which, from 
the noise in the gallery, the reporter could not distinctly 
hear. He understood him, however, to refer to the pro- 
fessions and confessions which had been made by some 
honorable geutlemen, in the debate, and to say, jestingly, 
that, after all, there was but one member of the senate 
whose course had been entirely consistent throughout, 
and that member was bis own dear self. 

Mr. Wilkins said he would avail himself of this oppor- 
tunity to present the amendments to the bill which the 
committee proposed. But, at the suggestion that the dis- 
cussion would be continued, he gave way. 

FEBRUARY 8. 

Mr. Dallas now rose and said, that he was unexpect- 
edly obliged to address the senate thus soon, in consequnce 
of the indisposition of the gentleman from North Caroli- 
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as 


na, [Mr. Mangum] whose inability to proceed in his ay. 
gument was matter of great regret, and whose place in 
contributing to enlighten or relieve the discussion le Was 
but poorly competent to supply. That he was, ina meg. 
sure, taken by surprise, and in fact might plead a cond). 
tion of health very little better than that gentleman, were 
considerations which yielded to the urgency of business; 
—and, indeed, he trusted that he would derive strength 
and renovation, as he proceeded, from the cause which 
he was about to advocate. Representing a large, mos 
respectable, but unassuming state, whose overwhelming 
democracy bad mainly zpntributed to elevate the present 
incumbent of the executive chair, and whose support had 
steadily sustained this administration of the government, 
he felt a harmony to exist between his duty and his feel. 
ings on the present occasion, which had not existed on 
some others of a leading and interesting character. He 
could travel a plain and easy road in propelling the pas- 
sage of the present bill. The unanimous voice of Peun- 
sylvania would be expressed in the votes of her senators, 
The topic was one which admitted of no difference of 
Opinion among her citizens, consistently with all her past 
practice and character. The senator from Virginia | Mr, 
Tyler] was mistaken in supposing that the recent votes 
in her Jegislature bespoke any change of sentiment in re- 
lation to the protective policy. ‘That sentiment was as 
unshaken and as universal as ever.- No people, it is true, 
are more attached to the union, more solicitous to pre- 
serve its harmony, than those of Pennsylvania:—they 
would sacrifice much to perpetuate what they consider the 
fruitful source of political and social blessings:—when 
the day of necessity arrives, if that day be possible, they 
might and would prefer to change, alter, nay, almost 
abolish systems of policy, rather than sevre this great re- 
public into fragments. But thus far they recognise no 
just cause to apprehend any such evil: the votes to whieh 
the senator had alluded, inthe general assembly of Penn- 
sylvania, constituting the most meagre minority, were 
given, not in hostility to the policy of protection: they 
were accompanied by declarations excluding any such 
conclusion, and upon the avowed desire of leaving the 
whole subject to the untrammelled action of their repre- 
sentatives in congress. ‘The measure now submitted to 
enforce the execution of the revenue laws, entirely squar- 
ed with the dispositions of the commonwealth which he 
would anxiously strive faithfully to represent. 

The measure was recommended by the president, ina 
message to congress, which had been referred to a stand- 
ing committee of the house. That committee had report- 
ed this bill. It was an administration measure. Honor- 
able gentlemen might be assured that, whatever language 
was applied to the bill; there were those who woul not 
flinch from its responsibility. As a political man, he 
would say, that the president, in recommending this mea- 
sure, would attach to himself, more strongly than ever, 
he would not say all the people of the country, or all the 
members of any political party, but the entire democracy 
of Pennsylvania. ‘hat democracy, with its fifty thou- 
sand majority, was ready to assume the responsibility of 
this act. However heavy might be the responsibility 
thrown on this measure, he would undertake to say, that 
his state was ready to assume its full share. He felt very 
anxious to treat this question as one of a grave and import- 
ant nature; and he proposed, with a view to the accomplish- 
ment of his task, with as little labor to himself and tedi- 
ousness to the senate as was possible; to inquire, in the 


first place, what causes had led to this measure; second, 


whether we had the constitutional power to enact it; and, 
third, what were its probable tendency and effect. Many 
remarks had been made in the discussion to which he 
should pay no attention—not from want of respect to those 
trom whom they had fallen, but from want of compre- 
hension to see their application to the subject. 

What were the causes which led to the bill? It was 
undoubtedly drawn from analogous practice, but it was 
out of the ordinary course of legislation. The causes 
would be found in the proceedings of a popular conven- 
tion held in South Carolina, and the legislative and exe- 
cutive acts following them. He was at all times prepare 
to treat the movements of a sovereign member of the 
union with respect. They were not to be viewed as the 
factious proceedings of a political A ty Theirs was 
not the attude of a changeling. he proceedings ‘0 
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h he referred resulted from the deliberate, and he 
the inflexible purpose of a highly respecta- 


whic 
eng A in his apprehension, misguided state. He 
might be mistaken in representing its attitude, He re- 
ferred to the appearances cvery where existing in the 
state. This attitude might possibly be very soon chang- 
ed, and in that case our proposed legislation in regard to 
jt must be changed. Sir, said Mr. D. I say this is a pos- 
sibility, but I do not say that it is more. ; 

There might be gentlemen at the head of this South 
Carolina excitement, whose influence and standing in po- 
litical power may be such as to enable them to assume the 
attitade of Louis XIV. and to say, ‘‘we are the state.” 
Or there might be some individuals, who, imitating the 
tone of Napoleon Bonaparte, might say, “lL am South 
Carolina,” whose very breath might retard the operation 
of this ordinance, proclamation, and laws, and these mili- 
tary arrangements, or whose very breath might impel 
those movements. It was not, however, a very likely 
supposition. We must, (said Mr. D. ) look at the deport- 
ment of South Carolina, as it is exhibited in these docu- 
ments, and view it according to the spirit and letter of 
the ordinance, legislative enactments, and the military 
and executive arrangements of the state. Well, sir, fol- 
lowing out this view, [L would ask, what is the cause for 
the legislative measure now before the senate of the Unit- 
ed States? I would ask what we are to deduce from the 
legislative movements in South Carolina? In the first 

lace, sir, there is an effort on the part of that state, to 
incorporate into the constitution of the United States, two 
heretofore unknown, unacknowledged, and unexpressed 
principles—I mean nullification and secession. In the 
second place, viewing these documents in the manner | 
have stated, I consider them to involve an abrogation, 
positive and universal, of the revenue laws of the United 
States; not within the state of South Carolina merely, but, 
as I think I can show, throughout the whole of the United 
States. And lastly, sir, we deduce from these documents 
an application of the judicial and physical foree—the judi- 
cialand physical force—of sentences, judgments, decrees, 
condemnations, confiscations, compulsory oaths, summary 
convictions, dungeons, and halters, to prevent the exeeu- 
tion of the laws of the United States, by the oificers of 
the United States. 

In reference to the abrogation of the revenue laws, by 
the state of South Carolina, I say, that as a matter of 
equal constitutional justice, the abrogation of those laws, 
according to the ordinance of South Carolina, abrogates 
them throughout the whole country. I say itis the necessary 
consequence of annulling them in them in that state. We 


wise declare Philadelphia a free port. New York also, 
as well as every other port in the United States, will have 
a just right to be deelared free. Sir, this effect is as un- 
avoidable in practice, as itis sound in constitutional theory. 

If the position now taken by South Carolina, in refer- 
ence to Charleston, be sustained by the connivance of this 
body, your revenue is lost—not a part of the revenue, but 
the whole of your revenue is gone. All that is colleeted 
by the government of the United States by virtue of the 
acts which are nullified in South Carolina. How is it? I 
speak practically. If it be for one moment allowed that 
the duties colleeted under these laws, are to be enforced 
in every port but the port of Charleston and the other ports 
of S. Carolina, will not the mereantile community through- 
out the whole of this country, make these ports the great 
marts of distribution, through the coasting trade, to all 
the other states of the union? Asa matter of prudence— 
asa matter of necessity—they must do it, or they could 
not sustain themselves. ‘hey must direct their foreign 
correspondents to consign their eargoes to the port of 
Charleston and other ports in South Carolina; and their 
ships would be employed in the whole coasting trade of 
the United States—to distribute their cargoes tree of all 
duties—and exonerated from all tax throughout all the 
ports of the country. No merchant in Pennsylvania could 
bear up against such a system; and therefore must become 
bankrupt. He could not consent to pay the duty which 
is now properly levied on these goods, while, in a neigh- 
boring state, the goods came in free of charge. Asa 
matter of necessity, as well as of sound constitutional du- 
ty: if a free port were connived at in the state of South 
Carolina, you must make every port free. Your govern 
ment will then be without revenue—that will be-the ne- 
cessary consequence. I believe, sir; that that is an Uto- 
pian creature the world has never scen or heard of. We 
cannot exist without a revenue; we must have it for all 
the great purposes of the body politic. ‘The extinguish- 
ment of the revenue is the necessary consequence of adopt- 
ing this doctrine, and is, in itself, a superabundant—a 
strong, if not an imperative call on those who are manag- 
ing the concerns of the American people, to prevent such 
a result. ; 

If the legislation which provides our revenue be coun- 
teracted, we must, [said Mr. D.] I speak it with all the 
strength of language of which I am master, we must—~ 
morally must—enforee the laws. But the abrogation of 
the revenue laws, and the neeessary consequence of that 
abrogation in drying up all the sources of revenue, are 
not alone the causes on which the present measure is re- 
commended to the consideration of congress. Look at 





are bound by our oaths, as senators of the United States, 
not to acquiesce In, or sanction, such proceedings. 


the elaborated details by which this fatal end is to be ae- 


We |complished: I mean those contained in the ordinance and 


have no right to give a preference to the ports of one|laws, and the military arrangements which have been 


state over the ports of another. 
able senators present, whether a tacit acquiescence on the | 
part of this body ought to be given to a regulation in 
South Carolina, which establishes free trade in the port 
of Charleston, thereby giving it a preference over all 
other ports in the United States. Would nota tacit ac- 


Sir, I put it to the honor- | 





quiescence be a violation of our oaths as senators. Let 
us look to the principle of morality as connected with this 
subject. There are sins of omission as well as sins of 
commission. He who is not prepared to do his duty, or 
refrains from it from fear of consequences, acts in viola- 
tion of it. No single state—no several states of this union, 
can be expected to furnish all the revenue which the 
government requires. The entire consumption of the 
country is that upon which the taxes are laid: these im- 
posts should be borne equally by the entire mass of the 
American people. Sir, I protest, wealthy as the people 
of the state of Pennsylvania may be, pouring at all times 
their countless thousands into the public treasury—I pro- 
lest against the congress of the United States requiring 
one cent from the population of that state which is not fully 
required from others. ‘The constitution makes it a mat- 
ter of equal legislation; though we would cheerfully con- 
tribute millions to the general treasury in common with 
the other states, yet show preference in the slightest de- 
gree to any portion of the union, and, as a member of 
Ge commonwealth, I would protest against it. 
constitaiion Gf tae a a free port compatibly with the 
evidh.at of the United States. Phe instant that the 

§1Sitton of this congress shall proclaim it to be so, I like- 
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communicated by the exeeutive. Look at these whieh, I 
say, and will prove, strike conelusively, directly, and, 
tolidem verbis, at some of the most important provisions 
of the constitution. 

They expel the judicial power of the United States out 
of the limits of the state of South Carolina; or, what is 
tantamount, pursue a course by which those laws are made 
inoperative and contemptible as far as regards the citizens 
of South Carolina. I go farther. ‘They break in witha 
strong hand on the sanctity of personal rights, of personal 
freedom, andthe liberty of conscience. Having duly 
weighed the phrases, I will show that they inflict dis- 
franchisement, degradation, exile, or vassalage, indiseri- 
minatelv on all who dare to perform their duty as citizens 
of the United States, by enforcing and sustaining the Jaws. 

He had heard often on this floor and elsewhere, of that 
which had been characterised as a despotic majority, and 
of systems of oppression resulting from the tyranny of 
numbers. But in this country, he had never known an 
exhibition, except that which he now witnessed, and 
which he hoped the virtue of the people of South Caro- 
lina would remove, where the fundamental principles of 
life, liberty and law, were absolutely abrogated. He had 
said that there were positive, direct violations of thecon- 
stitution involved in the measures of South Carolina. Yet, 
it was alleged on the face of those measures that they 





were perfeetly conformable to the constitution. If nulli- 
fication be perfectly conformable to the constitution, we 
shall see that hereafter. If secession be conformable to 





the constitution, we shall see that hereafter. But even 
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supposing these doctrines were in conformity with the 
constitution, still would they find no favor, if in their 
progress they trample on rights which are recognised in 
the letter of the constitution. We know there is an ex- 
press provision in the constitution that no state shall pass 
any law fundamental or otherwise—and this ordnance of 
South Carolina is called by the head of the military pow- 
er of that state a fundamenalt law—impa.ring the obliga- 
tion of contracts. What says the erdinance of South 
Carolina? ‘That all contracts which are now existing, or 
which may hereafter exist for the purpose of carrying in- 
to effect the law providing for the ecllection of duties on 
imports, shall be null and void now and forever. Is that 
a violation of the constitution or not? If this ordnance 
had confined itself to such contracts as might hereafter be 
formed, and had simply pronounced the law on which 
they might be based, null and void, that would have been 
one thing. Vhere might have been an argument founded 
on that subject. But it was not so. The ordinance de- 
clares that all contracts which have been or may be enter- 
ed into shall be considered null and void. Did that com- 
= with the provisions of the constitution to which he 

ad referred? He had a dislike to all refinements on the 
constitution. 
adhered to the plain meaning of its phraseology; and when 
the-constitution declared that no state should pass any 
law impairing the obligation of contracts, what could be 
said of a law of the state of South Carolina declaring ex- 
isting contracts to be null and void? If the framers of 
the law relied upon the end to justify the means, they 
would find their reliance a bad one; for no end contem- 
plated by them could justify such means. 

But that which to him constituted another plain viola- 


tion of the constitution was accompanied by a direct en- | 


croachment on the sanctity of private rights, the sanctity 
of private property, and the sanctity of the courts of jus- 
tice. We have a provision in the constitution, which de- 
clares, that every individual accused of crime ‘‘shall en- 
joy the right to a speedy and public trial by an impartial 
jury of the state and district wherein the crime shall have 
been committed.”? What was the meaning of this pro- 
vision? ‘That every individual juror shall be charged on 
his oath conscientiously to determine between the people 
and the party. It was a sound, settled, and inalienable 
right, which every individual so accused, possessed. I 
ask (said Mr. Dallas) that there shall be an impartial jury 
in all criminal cases, let the matter of accusation be what it 
may, and they who would deprive an individual so accused, 
of this right, would go far towards the establishment of 
arbitrary rule. Give me the trial by jury in all its fair- 
ness, purity, and sanctity. We know, that in the forma- 
tion of the constitution, the trial by jury was regarded as 
a subject deserving the most serious consideration of our 
greatest statesmen. It had always been considered as 
one of the sacred order of privileges. Now what says 
the ordinance of South Carolina? Vhat the accused shall 
not have it. It provides that the jury shall be sworn in 
advance. Todo what? To hear and decide according 
to the evidence? No. ‘To do impartial justice between 
the people and the accused? No. They were to be 
sworn in advance to convict the prisoner at the bar. 

Am [right in this? Am I correct in that view of the 
question’? An officer of the United States, executing the 
laws, renders himself amenable to the criminal law of 
South Carolina under this ordinance. He is taken before 
one of the state courts, where he is indicted for the offence. 
He gives the court and the prosecuting counsel to under- 
stand that he stands there asa citizen of the United States, 
and as such he claims as a prilvilege given to him by the 
constitution and the principles of eternal and immutable 
justice to challenge the constitutionality of the law? Can 
he do so? No. The ordinance is despotic. The jurymen 
are sworn, under that ordinance, and in the presence of 
the prisoner, to convict him. 

In the course of my entire experience as a criminal 
lawyer, (said Mr. D.) I have never known any right so 
constantly appealed to in criminal eases as the right to 
dispute the constitutionality of the law. Yet this ordi- 
nance says, you shall not have this right in South Carolina. 

Here is involved a direct violation of the constitution. 
There were other parts of the constitution which were 
either in their spirit or their terms directly violated. This 
ordinance violated almost every contract or compact in- 
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He belonged to that class of politicians who | 
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volved in that constitution. That instrument is full of 
mutual contracts between the states. Almost every pro 
vision implies, if it does not express, the compliance on 
the part of the states with some contract. "This ordi. 
nance withdraws them from the performance of thes 
obligations. He would refer to one. ‘The whole of these 
free, sovereign, and independent states, had incorporated 
into their constitution a provisién from which no one 
fly, to guarantee to every state a republican form of 
vernment, 
dinanee, 


can 
7 2%. ; : £0- 
Phat provision is openly violated by this op. 
Whit does the provision import? Look a it 
with the eve of common sense, and not through the me. 
dium of refinement—with the eye of those who frameq 
the constitution, and of the people who ratified its provi. 
sions. ‘*We, the people, agree to guarantee to the whole 
of this confederacy and to all the states, a republican form 
of government.” ‘The senate would see that if the ordj. 
nance of South Carolina were to prevail, this provision 
would be defeated, and rendered a mere nullity, Cap 
we, {said Mr. D.]} guarantee a republican form of govern. 
ment to a state which disclaims our right to do so, which 
puts herself upon her sovereignty, and sets up for herself? 
If she does this, the constitution is worse than a farce: jf 
South Carolina should desire to establish a monarchy, if 
a majority of the people of that state should so decide and 
secede, we might the very next day see a dictator there 
instead of a republican form of government. Thus, it 
would be shown that we had guaranteed a form of go. 
vernment, which any state in the union would have the 
power to abolish and abandon. In carrying out the ordi- 
nance of South Carolina, intended to nullify the revenue 
laws alone, the legislature of the state had practically 
nullified an immense body of laws, and this mode of ob. 
taining their object had been argued to be constitutional 
and right. 

They had nullified that important provision which se- 
cures the right of tvial by an impartial jury. 

(Mr. M€iller desired to be informed if the gentleman 
meant to say that provision in the constitution was appli 
cable to the state courts, as well as the United States 
courts? } 

Mr. Dallas said, that he pressed the argument in the 
first place, not merely on the constitution of the United 
States, but on the principles of eternal and immutable 
justice, 

(Mr. Miller. That is another thing. ] 

But he would shew, also, that the constitutional clause 
was directly applicable to this point. The criminal juris- 
diction of the state courts was extended to officers of the 
United States engaged in the execution of the laws. An 
act performed in the exercise of his duty by an officer of 
the army or navy, renders him amenable to the state tr- 
bunals, and he is punishable by them. The ordinance 
says in effect—although you may be a military, or navel, 
or civil officer of the United States, and engaged in the 
performance of your official duties, we will drag you into 
the state courts, and when there, we will preclude your 
appealing to the constitution and laws under which you 
acted, and we will try you under a jury sworn to convict! 
you, out and out. That provision of the constitution, 
therefore, was entirely applicable to this case. If there 
was any heart and head on which the injustice of this 
course was indelibly engraved, he was sure it was on the 
heart and head of the gentleman from South Carolina. 

He was going on to say, that the state of South Caro- 
lina, in nullifying the revenue Jaws, had annulled also an 
immense body of other laws. She had annulled the pro- 
visions of the judiciary act, preseribing the mode ol a) 
pealing from the state tribunals to the federal courts, I 
all eases of law and equity arising under the constitution 
and laws of the United States. 

But he would go farther. Not by the ordinance o 
South Carolina, but by the laws and by the military 4 
rangements of the executive of the state, was that prov! 
sion of the constitution which takes away from a state the 
power ‘to keep troops” signally violated, I take (said 
Mr. D.) these documents to mean fairly and candidly 
what they express. I take their meaning on their fa! 
and candid spirit. They who framed the ordinance 4° 
laws are entitled to this construction. ‘They mean wh 
they speak, and perhaps something more than they speak. 
And when we see the executive of the state keeping troo}* 
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in Charleston, it is obvious that this provision of the con- 
stitution is violated. , 

Again: These laws of the state of South Carolina con- 
tain principles which are subversive of those of the United 
States. Not only 1s the supremacy of our laws whistled 
to the wind—but the paramount character of our natioual 








allegiance is denied aud overthrown, 


127 





TS 


lastingly, uncontrolled and unchecked, the entire powers 
of sovereignty. What is the definition of the government 
now exercised in South Carolina? ‘There is a constitution 
legislature in the state, but there is another power not at 
this moment in actual session, which holds in its discre- 
tion all the right and the whole sovereignty of the people. 
‘his body was not restricted to any limits in action. Its 





It had been asserted that the allegiance of the citizen is} power was indefinite, unbounded, and incalculable. It 


due only to the state to which he belongs. ‘The principle 
which claims this allegiance for the United States, was to 
be found interwoven In many of our laws. Congress is 
authorised to establish rules of naturalization—what for r 
AWhy, to convert an alien—a foreigner—into a citizen of 
the United States; to give to an Lrishman, an Engtish- 
man, a Frenchman, or any other foreigner, the privileges 
ofanative. How had congress carried out this process 
of naturalization? In reference to this established rule, 
caid Mr. D. there is no test: no standard, which applied 
to native citizens. ‘The individual who is born in Charles- 
ton, unless he quits the ranks of private life, and takes a 
public office, is never subjected to the obligation of an 
oath. But it is not so with the foreigner. We puta test 
to his lips the moment he desires to enter the sanctuary 
of our citizenship. What is it? He abjures all alle- 
giance to a foreign sovereign—to the king of England, 
the king of France, or whoever it may be, and swears tot 
to support the constitution of any particular state but the 
constitution of the United States. ‘This, time out of mind, 
has been acted on as a constitutional law. He would ask 
the gentleman from North Carolina, whether, if the doe- 
trine of paramount allegiance to a state should prevail, 
all the persons thus naturalized by the law of the United 
States would not be denaturalized and outeasts? ‘There 
could be no doubt, therefore, that this principle was in 
violation of the constitution. ‘These foreigners were 
sworn to support the constitution of the United States, but 
we were now told of an allegiance paramount in its cha- 
racter, and which they never heard of before, to which 
they were required to submit. ‘This was not only an ab- 
rogation of the provision in the constitution which autho- 
rises congress to form rules of naturalization, but it was a 
violation of the personal rights of all those foreigners 
who had thrown themselves on the hospitality of our 
country. The constitution required no test but the oath 
of one who had arrived at full age, and who had coine 
here of his own accord; when he wished to become a citi- 
zen, the oath was administered and he was admitted to 


all the privileges and immunities of citizenship in every | 
After taking that oath, he might go to any part of 


state. 
the United States wherever his disposition might lcad 
him, for he had passed the rubicon, and entered the tem- 
ple of liberty with us, and whether he became a resident 
of South Carolina or any other state, he was entitled to 
the community of privileges. 

I (said Mr. D.) who have these rights, value as highly 
as any of her sons, the citizenship of Pennsylvania. The 
privileges in that state were equal to those of any state. 
But he valued much more that privilege which, while it 
retained to him the reality of the citizenship of Pennsyl- 
vania gave him also the title of citizen of twenty-three 
other equally respectable states. 


character to the other. He did not extinguish local pride 
and local affections; they ought to be cherished and pre- 
served. But he did not consider that a common attach- 
ment to the other states diminished or interfered with 
those feelings. 

Such were the extraordinary circumstances which con- 
stituted the cause of this bill being presented for the eon- 
sideration of the senate. Having reviewed these conside- 
rations he could not help asking the senators from South 
Carolina what was the actual condition of that state? 

V hat was her social and political condition. ‘Those who 
were involved in the warmth of her local exasperations 
could not be aware of it. If they could withdraw their 


tearts and their minds for a moment from the sphere of 


that burning excitement, and view her condition with the 
eye ofa stranger, they could not help deducing some in- 
erences of a most lamentable character. What consti- 
tutes a republican form of government? It was a broad 
question, and he would not pretend to answer it. Buthe 
mightly safely say that was not a republican government 
where one man, or any combination of men possessed 
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was not in session, but it appeared that the breath ofa 
single man was sufficient to counteract or suspend their 
measures. Highly as he respected the people of South 
Carolina, possessing as they did all the rights inherent in 
a people, he could not but observe that their sovereign 
power was, in this instance, but an instrument in the hands 
of an individual, ov a few individuals. 

Every one knew what was the operation and meaning 
ofa convention. A convention usually assembled for a 
special purpose. Whenthey had completed the work for 
which they had convened, what followed? That which 
was done in the ease of the constitution of the United 
States? The result was submitted to the people for their 
ratification. Was that done in South Carolina?) The peo- 
ple had in contemplation nullification—not secession, and 
that peacefully. ‘The ordinance of South Carolina pro- 
vides for secession and leads of necessity to foree, and 
contemplates a conflict. Why had not that ordinance been 
submitted to the people for their ratification? The con- 
vention whose duration may be prolonged at its own plea- 
sure, holds the life of every man in South Carolina, his 
liberty, and his entire property at its mercy. It wasa 
standing revolutionary convention unparalleled in a re- 











publican country. These also were considerations which 
caused the present legislative measure to be submitted 


| for adoption. 


‘There was cause sufficient not only to justify, but to de- 
mand legislative interference. It was the action of a 
free and sovereign state, done with a settled and preme- 
ditated purpose. It Jeopards the life and the property of 
citizens of the United States. ‘There is a diseretion veste 
ed, whether in few or many, no matter, which is hostile 
to all laws, to annul not one or two laws, but a whole vo- 
lume of laws, which violates the constitution, endangers 
the rights of the states and the peace of the union. And 
when this case is obviously, practically put to every man 
who looks the matter in the face, whatever the delusions 





The tide of citizen of 
the United States superadded loftiness and dignity of 





of abstract theories, is it necessary to tell honorable sena- 
| tors who are bound to preserve the rights committed to 
their charge, that they should act; that they will be re- 
creantto their oaths and their consciences, ifthey do not? It 
must be some reasoning stronger than any he had yet heard, 
some form of mind, almost beyond the capacity of man, 
which could satisfy him that it was not necessary to legis- 
late in this matter. 

‘The second of the inquiries which he had set up asa 
sort of finger post to guide him in his argument, was— 
Have we the constitutional power to enact this bill intoa 
law? The senator from South Carolina [Mr. Calhoun) 
had considered this to be the main question. It seems 
to me [said Mr. D.] to be conceded by the argument of 
the gentleman from North Carolina, who is not now in 
his place, [Mr. .VMangum) that if we have the constitu- 
tional power to pass this bill, it is not merely expedient, 
but we are bound by our duty to do so. He would meet 
this question as fully as his limited powers would enable 
him. By this bill [eontinued Mr. D.) we are asked to 
enforce the laws of the United States against a sovereign 
act of abrogation. This is the question precisely as I un- 
derstand it. We are asked to enforee the laws of the 
United States against an alleged sovereign act of abro- 
gation. Can we do so? In my opinion, we ean; and be- 
cause we can, we must. Ido not stop to inquire into the 
validity of the ordinance issued by South Caroline As 
1 understand the 11th and 12th articles of the constitution 
of that state, that ordinance is absolutcly void. Irregu- 
larly precipitated, without having been submitted to pre- 
scribed forms, [believe it to be null. Thave said, and do 
say, that they who made this ordinance, without relyin 
on.the purity of their own motives, ought to have sent it 
forth to receive the ratification of all the citizens. They 
had not done this. I feel some amazement that they did 
not adopt this mode of ascertaining the public will. After 
so essentially changing the eourse of justice, as to trammel 
the judges and jurors of the state, after embracing the fea- 
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ture of force, I think they should have sent their ordi- 


nance forth for the ratification of the citizens of the state. 
But let them settle that among themselves. 

Have we the power to enact this bill? If the state au- 
thorities have the power to abrogate our laws, can they 
disclaim the constitution? Lf they van do one of those two 
things, they can do the other. Ido not know that I should 
not prefer secession to nullification, Secession is manly, 
unmasked, open, and above board. But nuilification ts 
secession in disguise, with a constitutional mask, partial 
in its pretensions, and covert in its Operation, It is ad- 
mitted that both put the state out of the union: the one to 
the extent of its own rule, the other anqualifiedly. “They 
are essentially dependent upon the same constitutional 
reasoning and principles; and what Ihave to say as to 
either will equally apply to both. 

In discussing and determining a ease of conflict between 
sovercignties—actual or alleged—we are necessarily driv- 
en to fundamental principles and researches. What then, 
[said Mr. D.] is sovereignty? It is the power of seli-go- 
verument. Strictly speaking a government, in the ordi- 
nary acceptation of the word, is the mere agency or ma- 
chinery through which the powers of society are exerted, 
and its rights enforced; sovereignty docs not belong to ti 
asanattribute, It may be considered representatively 
sovereign—but not otherwise. IT agree then without he- 
sitation, in this view of the subject, that the government 
of the United States, that is the executive, Judicial and 
legislative branches, separately or conjointly, are not so- 
vereign. “Vhe people alone are the absolute owners and 
uncontrolable movers of such sovereignty as human be- 
ings can claim to exercise. It was unnecessary to remind 
us of this truth—although it seemed to be propounded as 
a forcible novelty. I hold it essential to the existence of 
republicanism, here or elsewhere. Had a starling been 
taught to repeat at my car every hour of my life the phiase, 
the people are sovereign, L should not have kuown it 
better than L have known it. 

Sut exalied as is the attribute of sovereignty, like every 
thing else of which we can form any conception whatever, 
it is subject to the eternal and unchangeable rules of jus. 
tice, of truth, and of good faith. Hence L say that sove- 
reignty may curtail or surrender its own rights or pow- 
ers, and to their extent cease, in fact, to be sovereign: and 
that it may be, nay, must be, bound to the perpeinal ob- 
servance of a pledge onee voluntarily given, and involving 
in its continuance the happiness, interests, and existence, 
of other sovereignties. Speaking in refcrence to mere 
physical liberty of action, sovereignty can do as it pleases: 
but the moral law is out of itsreach: it cannot violate that, 
and be more justified than the humblest individual. He 
did not speak of cases of necessity. ‘They are above all 
law, or rather are governed by a law of their own, ‘They 
convert rebellion into revolution. 

These views are as applicable to leagues, treaties, alli- 

ances, and mere confederations, as they are to national 
constitutional unions. The casuists of nullification strength- 
en their doctrine very little, if at all, by insisting that our 
government is but a treaty or league between independent 
sovereigns. Whoever hesrd that such an obligation as 
that which results from a treaty or league could be right- 
fully cancelled or avoided by either party to it at his plea- 
sure. The parchment may be torn to tatters: the seal 
may be cut from the instrument: but the moral obligation 
outlives the violated scroll: it rises like the phoenix from 
the relics: it cannot be destroyed, ‘The injured party 
may persuade and ultimately demand its fulfilment: if 
refused, war may enforce it. Sovereignty, then, however 
transcendental, must conform to the inexorable and all 
yervading laws of right and wrong: and this is the only 
Fimnit I preseribe to that which the senator from South 
Carolina [Mr. Ca/houn) seems to regard as absolutely un- 
bounded, uncontrolable and irrespousible. 

The great leading question here is, what relation does 
the sovereign state of South Carolina bear, under the con- 
stitution, to the twenty-three other states, or to their ac- 
knowledged representative and agent, the government of 
the United States? This can be determined solely by the 
constitution itsclf. Does that expressly or impliedly re- 
cognize her right to dissolve at her pleasure the union it 
perfects, or the laws which that union may enact? If it 
do not, the controversy is xt an end. Clearly it contains 
no express recognition of either asserted right, nullifica- 
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tion or secession. But they are both said to be im lie 
in the nature of our good political organization andtob: 
among the reserved rights of state sovereignt “y ” 
: Let us, (said Mr. D.) inquire into the nature of ou 
litical structure. What is this political being—the pasa 
commonly styled ‘*the United States?” A consoliday 
; multitude? Certainly not. A federation merely ft 
tally distinet masses of people? Certainly not. It ; 2 = 
thing then of a complicated character, between these 
or combining them both. ‘lo be justly appreciated F 
must be well understood, and not flimsily considers i 
Generalization, and vague abstractions, delude us fon 
necessarily lead to false conclusion. No one denies . 
doubts that the coustitution was formed by the people 
the United States: and no one denies or doubts that af te 
directly upon the people. Its origin and action are hice 
fore popular or national. But was it not formed by the 
people as distinct aggregates called states, in their sove. 
reign capacities? Clearly it was. And is it not carried 
on, through some of its essential processes, by the sepa- 
rate states, as sovereigns? Clearly it is. Its origin and 
action are then federative. Thus it is both popular and 
federative: or, in other words, it is an entire national eo- 
verument, of which both the union and the distinctive. 
| ness of the sovereign states are fundamental and inherent 
) qualities, 
| The frame of our government would seem to have two 
| 
| 











aspects; and all disputations arise from the common pro- 
peusity to insist that it has but one The hardy cham- 
pions of whatis called consolidation, and the zealous guare 
| dians of state rights, adhere obstinately to their respective 
‘theories, kept ata stern and steady distance from each 
other, and like parallel lines never can approach or unite 
‘hey reminded him, (said Mr. D.) of the trite old tale af 
the two tavelling knights, who passing on different sides 
ofa sculptured image in the road, begansto debate about 
it—the one insisting that its color was white, and the other 
asserting itto be black: an humble friar whom they met 
and to whom they submitted their controversy, adjudged 
the iniage to be both black and white, and proved it so by 
making cach of the Knights examine the side which before 
ae been seen by his opponent only. Let the constitution 
) ol . ir 4 *e) . ay 7 ’ ’ or 1 r ’ 
rely a gO. scone aa a Sanler trial by the parti- 
. he pposing theories, and the result 
will be similar: they would ultimately agree that it is not 
wholly what either represent it to be, and yet that it pos- 
sesses the properties which both aseribe to it. 
lam apprehensive (said Mr. D.) that historical refer- 
enees can throw but little light on the true nature of our 
constitution, It must be its own best expounder. It is 
written. lis features are strongly delineated and power- 
fully expressive. It was designed to last for ages; and was 
intended to be, in word and spirit, just as comprehensible 
and clear to the eleven new state sovereignties by which it 
has been embraced since 1787, and to countless future 
ones, as to the original thirteen. Historical narrative is 
often contradictory, often imperfect, and very rarely 
within the reach of that great mass by whom this instru- 
| ment was meant to be understood. Upon the leading 
| point, the popular or federative character of our politi- 





cal institutions, we might be fatally misled, aceording as 
our attention was more or less turned to the cireumstanr- 
ces of four striking periods of our annals. He would ad- 
vert to them for a moment; more in dread of the maxim 


‘Sout heret in litera heret in cortice,” than from a belief 


that any but the last could be usefully dwelt upon, These 
epochs were those of, 1st. ‘The general congress which 
met at Philadelphia on the 5th of September, 1774; 2d. 
The Declaration of Lidependence, of the 4th of July, 





| 1776; 3d, The articles of confederation, of the 9th of Ju- 
ily, 1778; ane 4th. The present constitution, of the 17th 
| September, 1787. 


1. ‘he composition of the congress of 1774 was govern- 
ed by no uniformeprinciple. Its delegates, or deputies, 
or representatives, were appointed and assembled without 
reference to any basis either of federation or consolida- 
tion. It may, without any want of respect to the great 
spirits and patriots who constituted it, be deseribed as a 
scrambling congress, one raked together irregularly and 
confusedly from all parts of the country, whose consti- 
| tueuts disregarded, or were ignorant of, the jealous re- 
_finements of distinct territorial sovereignty, and got to- 
igether, and kept together, under the influence of a 
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common sympathy, of common wrongs, and of common 
yur poses. It was certainly an assemblage more national, 
or popular, in its apparent origin and influence, than fe- 
derative. It was designated the congress of the United 
Colonies, notwithstanding the looseness of its formation. 
Confidence supplied the place of pre-concerted system. 
I hold in my hand, said Mir. D. an analysis of the pro- 
ceedings in each of the colonies; by which the members 
of this celebrated congress were selected and empowered 
to consult and act for the common good, It may not be 
nseless briefly to refer to it. ‘The members who came 
from New Hampshire, were chosen on the 2ist of July, 
1774, at a meeting of deputies of several towns. Those 
from Massachusetts Bay were appointed by the house of 
representatives of that province in June, 1774, In Au- 
gust, 1774, the general assembly of Rhode Island chose 
delegates, who were commissioned by the governor. In 
Counecticut, the colonial committee of correspondence 
appointed persons to consult and advise with the commis- 
sioners or committees of the several English colonies in 
America, in July, 1774. In New York, the members 
were elected by committees from the city and county, and 
from other districts. In New Jersey, deputies to repre- 
sent the colony in congress were appointed by commit- 
tees convened in the several counties. ‘The province of 
Pennsylvania was provided with a committee, to meet the 
committees or delegates from the other colonies, by the 
assembly, on the 22d July, 1774. In the three counties 
of Neweastle, Kent, and Sussex, in Delaware, delegates 
were appointed by the assembly, on the Ist of August, 
1774, to a gencral continental congress to determine on 
such measures as ought to be immediately and unitedly 
adopted by the colonies. In Maryland, a general meeting 
of delegates from different counties appointed deputies to 
attend a general congress of deputies from the colonies, 
to effect one general plan of conduct. In Virginia, the 
same course was pursued as in Maryland. In South Ca- 
rolina, deputies were nominated ata general meeting of 
the inhabitants of the colony, which the commons house of 
assembly confirmed. ‘The meeting of these delegates, 
thus variously designated and authorised, at Philadelphia, 
on the Sth of September, 1774, was by themselves, in one 
of their earliest and ablest documents, an address to the 
inhabitants of Quebec, delineated as ‘‘a BRIGHT AND 
STRONG CHAIN OF UNION,” 

Mr. D. begged pardon for entering into these detailed 
statements. “hey served to show, however, that UNION 
preceded independence. Independence, indeed, and the 
sovereignty wrested with it from the crown of Great Bri- 
tain, were achievements of union, and were wholly unat- 
tainable without it. The senator from Virginia [Mr. 
Tyler] was historically inaccurate when he conceived inde- 
pendence to have been declared by any single state. North 
Carolina and Virginia spoke the word earliest; but only 
in resolutions recommendatovy of its d claration by the 
general congress for the United Colonies. It would have 
savored of folly or madness for any one of the colonies to 
have contemplated or attempted its detached indepen- 
dence. So far, indeed, were they from any thing of the 
sort, that an idea of subordinate dependence upon the 
congress seems to have actuated Massachusetts, Virginia, 
Pennsylvania, and other colonies, when they in suecession 
took instruction from that body as to the expediency and 
mode of establishing new local governments. 

2. Ou the Declaration of Independence, it could not 
be expected, (said Mr. 1D.) that he should say much. 
Its language was as familiar as household words. The 
Inanner in which it was referred to by gen. Charles Cotes- 
worth Pinckney, a member of the South Carolina con- 
Vvention of 1788, was applicable to our inquiry, and would 
supersede the necessity of comment. Mr. D. here read 
from Elliott’s state convention debates:—*‘‘the separate 
independence and individual sovereignty of the several 
states, were never thought of by the enlightened band of 
patriots who framed the declaration; the several states are 
hot even mentioned by name in any part of it, as if it was 
intended to impress the maxim in America, that our free- 
dom and independence arose from our union, and that 
Without it, we could be neither free nor independent: let us 
then consider all attempts to weaken this union, by main- 
taining that each state is separately and individually inde- 
pendent, as a species of political heresy which can never be- 
hefit us, but may bring on us the most serious distresses. ”’ 
Sur. ro Vor. XLIN—Sie. 17. 











Thus far, {said Mr. D.] history is, upon the main 
point, at the least equivocal. ‘he next epoch, however, 
is pre-emptory and indisputable. 

3. The articles of conlederation of 1778, removed all 
probability of subsequent cavil, ‘They were an agreed 
compact, whose second line began with the emphatic an- 
nunciation that ‘each state retains its sovereignty, free- 
dom, and independence; and every power, jurisdiction, 
and right, which is not, by this confederation, expressly 
delegated to the United States in congress assembled.” 

But L hasten, (continued Mr. D.) to the only period 
of history really illustrative and binding upon the —— 
government: that of the present constitution of the Unite 
States. And this must be viewed in respect to its forma- 
tion, and in respect to its ratification. My own convic- 
tion always has been, after carefully examining the in- 
structions and powers with which they were invested by 
their respective constituencies, that the members of the 
convention of 1787, wise, virtuous, and patriotic as they 
undoubtedly were, transcended their autherity. ‘Their 
prescribed task was, in truth and simply to amend the ar- 
ticles of confederation, in those parts especially which 
experience had proved to be defective and inefficient. 
They were not directed nor empowered to make a totally 
new system; to settle political social relations, upon alto- 
gether anew plan, and with new combinations; to relin- 
quish the subsisting, and devise a substantially different 
form of government. ‘The American people entrusted 
them with no such extensive diseretion: they intended to 
burthen them with no such Herculean labor. Such was the 
opinion of many of the members of that convention, who 
struggled hard and long to enforce it, and to maintain its 
purity, unimpaired, the mere federative character of our 
institutions. Robert Yates and John Lansing, of New 
York, with Luther Martin, of Maryland, were conspi- 
cuous among these. ‘They have left an interesting and 
authentic record of the progress of principle and result 
in the convention. ‘The constitution, as now formed, 
was resisted by these gentlemen and their associates, on 
the ground of its being a structure unauthorised by the 
people of the states, and as establishing a united national 
government. It is a mistake to think otherwise. The 
senator from Virginia [Mr. ‘l'yler] must permit me to 
say again, that he is inaccurate in representing the con- 
stitution to have been finally accommodated to the senti- 
meuts of those who opposed its earliest and latest steps. 
Mr. Yates and Mr. Lansing left the convention in utter 
despair of effecting any change in the views and work of 
the majority. And Mr. Martin, in his ‘Genuine Infor- 
mation,’ subsequently laid before the legislature of Mary- 
land placed imperishably upon record his protest against 
the instrument as perfected, and submitted, for adoption 
or rejection, to the people. ‘This constitution was under- 
stood by his friends and its enemies to involve a partial 
surrender of state sovereignty, by the first this surrender 
was described as limited to certain powers or rights, 
though absolute as to these: by the second, this surrender 
was magnified into an utter divestiture of state rights, and 
as producing a grand and dangerous consolidation. I 
speak the words of Jefferson [said Mr. D.] when I insist 
upon taking the constitution in the sense in which it was 
adopted by the states—that.in which it was advocated by 
its friends, not that which its enemies apprehended. The 
very men who studiously claborated every sentence of it, 
conveyed its characterizing peculiarity to congress, in the 
letter by which they accompanied the act of depositing it 
for scrutiny before that body and the people at large. I 
refer [said Mr. D.] to the letter signed by George Wash- 
ington, as president of the convention, dated the 17th 
September, 1788: ‘‘it is obviously impracticable in the 
federal government of these states to secure all rights of 
independent sovereignty to each, and yet provide for the 
interest and safety of all.’ ‘It is at all times difficult to 
draw with precision the line between those rights which 
must be surrendered, and those which may be reserved:” 
and lastly, ‘tin all our deliberations on this subject we 
kept steadily in our view that which appears to us the 
greatest interest of every true American, the consolida- 
tion of our union, in which is involved our prosperity, fe- 
licity, safety, perhaps our national existence.” 

Whatever, however, may be the success of ingenuity 
in explaining away language thus clear, used by those 
who formed the constitution, it is impossible to mistake 
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the sense in which it was finally ratified by the people in 
the conventions respectively representing or embodying 
their state sovereignties. And here, after all, is the au- 
thoritive point of investigation. No matter who concoct- 
ed the system—no matter what may have been their ac- 
tuating motives, or impelling principles—no matter 
whether they were originally warranted by their letter of 
attorney—no matter how they regarded the tendencies of 
the government which their labors had matured into 
form and sha was it understood by those who ratified 
and adopted it?) Was its true character fairly and fully 
developed? Did the American people make it theirs, 
understandingly and intentionally? ‘These are the only 
questions whose solution definitely terminates dispute. 
Sir, (said Mr. D.) in every one of the sovereign conven- 
tions, it was avowed to be and called a national govern- 
ment, of a compound nature for specified purposes, whose 
constitution and laws were to be paramount and supreme. 
This was the definition and representation of all who ad- 
vocated its establishment; and this was the sense in which 
it was every where adopted. I turn, (said Mr. D.) in 
proof of what I say, to three leading examples: the dis- 
cussions in the conventions of Pennsylvania, South Caro- 
lina and Virginia; and I select the views of those states- 
men who are known to have led to the conclusion attained 
ineach. James Wilson and Thomas McKean in Pennsy}- 
vania, Pinckney and Rutledge in South Carolina, and 
Madison in Virginia; and I cannot even mention the 
name of this last eminent man, (said Mr. D.) without 
accompanying it with the expressions of an abiding be- 
lief that, for purity of heart, lucidness of intellect, inte- 
ity of purpose, wise and patriotic forbearance, and un- 
inching firmness of truth, our country has not furnished 
his superior in the walks of public or private life. He 
will go down to our most distant posterity as the best mo- 
del we have yet had of what an American statesman should 
be. [Mr. D. then read extracts from the debates in the 
several conventions to which he had referred, tending to 
show that the constitution was distinctly and impressively 
declared not to be a league—an alliance—a council—a 
confederacy, but a federal and national government, in 
the structure of which each state surrendered a measure 
of its sovereignty, which was competent to enforce its 
own laws agaist state power, and whose judiciary, with- 
in its prescribed sphere, was uncontrollable by that of any 
state. 

These illustrations, (continued Mr. D.) are conclusive 
to show the sense in which the constitution was ratified 
by the people of the several states. He placed little or 
no reliance upon mere detached words or phrases; his 
confidence was in broad and distinct explanations of prin- 
ciples and powers. It is more curious than convincing to 
observe, as he had done, in the fac simile of the original 
draft of the Declaration of Independence, that its first line 
stood thus:—**when, in the course of human events, it be- 
comes necessary for a people to dissolve the political 
bands,” &c. and that subsequently the indefinite and un- 
meaning article was made to give way to an interlineation 
of pregnant signification, and the sentence altered to what 
it now stands: ‘*when, in the course of human events, it 
becomes necessary for ONE people to dissolve the politi- 
cal bands.” It was also more curious than convincing to 
notice, as he had, the conjunctive import of the phrase, 
“‘we the people of the United States,” in the preamble of 
the constitution. ‘The United States” must have beeu’ 
here used in the sense in which it is undeniably used in 
every other part of the same instrument. It involves no 
allusion whatever to the separate sovereign states. It is 
the corporate style of the nation, and suggests to his mind 
exactly the same idea as ‘‘America” did to our early 

triots, or ‘‘Columbia” would have suggested, had it 

en adopted, as was once proposed. And so also is it 
more curious than convincing to notice the undistinguish- 
ing, and, if he might be allowed the expletive, the unfe- 
derative description of the country contained in two small 
words of the second clause of the sixth article of the con- 
stitution— ‘this constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all 
treaties made, or which shall be made, under the autho- 
rity of the United States, shall be the supreme law of THE 
LAND; and the judges in every state shall be bound there- 
by, any thing in the constitution or laws of any state to 
the contrary notwithstanding.”” There is a consolidating 





aspect about ‘‘the land,” as descriptive of the ran 
which our constitution and laws were to be su 

erhaps discernible in any other single sentence of that 
instrument. But enough of critical niceties. They, hor 
any of the matters to which he had referred, were not re. 
sorted to as evidenee of the existence of one consolidated 
people. He detested, equally with any man, such a eo). 
clusion, as alike destructive of the federative columns on 
which the constitution has reposed the government, anq 
dangerous to the liberties of the country. 

Mr. D. hoped that he had not altogether failed jj, 
shewing the nature of our political organization. TT), 
people, in distinct aggregates of states, had made jt. 
The same people can destroy it? But how can the 
destroy it? By one of two ways only: by the process 
of constitutional amendment or change, as prescribed. 
or by the process of revolution.. Both ways are soye. 
reign rights: the first reserved and directed in the cop. 
stitution itself—the second, inherent and unalienable 
by nature. But can an alteration of the constitution be, 
consistently with its provisions, effected except in the 
manner it expressly ordains? If it can, any manner js gs 
effective as the one agreed upon; and our sages very ab). 
surdlv burthened the instrument. Sir, said Mr. D. shall 
a single state exercising her sovereignty by the force of g 
majority of her citizens, do that which is unequivocally 
prohibited to less than three-fourths of the states? Such 
an exertion of sovereignty is incompatible with the es. 
sence, the moral essence, of the constitutional compact. 
It denies and renounees the obligations of justice and of 
good faith. It is a claim to cancel and ride over the most 
sacred engagements entered into with the highest and 
most imposing solemnities of sovereign action. It in- 
volves a pretension to do wrong without responsibility. | 
have admitted the physical power, the competency of 
foree and numbers: but I deny, wholly and ungqualifiedly 
deny, the moral right. 

It struck him, continued Mr. D. as practically ineon- 
gruous and preposterous, to reserve a right to resume at 
pleasure what is agreed to be surrendered and has been 
finally surrendered. But Iam asked who shall. be the 
judge whether the surrender has really been agreed upon 
or actually made? in other words whether the exercise of 
a power by law be constitutional, or not? I do not say 
the supreme court; nor do I say the entire government of 
the United States: although [am inclined to believe that 
they who insist upon either or both of them have the war- 
rant of the constitution for their positions. There isano- 
ther tribunal in the way of nullification or secession: and 
I answer that the only judge in the last resort whether 
the constitution shall be at an end or not, whether the go- 
vernment shall be arrested in its operations or not, is the 
very sovereignty by which it was created and from which 
it received its first impulse—that sovereignty is ‘‘the peo- 
ple of the United States.” No earthly power can, o! 
right, impede the course of their government, except 
those whom they have, from the starting place, conmis- 
sioned, to do so, or themsevles. If they have eommis- 
sioned, as [ am disposed to think, a judiciary constituted 
by themselves upon principles and after forms preseribed 
by themselves, to revise and determine, well: if they have 
confided in the whole government perpetually renovat- 
ed and supervised by themselves, this discretion, well 
again: but if neitheir of these tribunals be vested with this 
great attribute, then I say, it is with themselves; it has 
certainly been given to no other agency or being. ‘The 
right to judge finally then is with the same sovereignty 
whence the constitution emanated. It belonged to no 1s0- 
lated detached portion of it. I plant myself also upon the 
reserved rights of the state, like my friend from North 
Carolina, [Mr. Brown]. Not on the reserved rights of 
any one of the states, but of all. The constitution was 
the creature of all; its destruction or abandonment cannot 
be rightfully accomplished except by a movement which 
shall bind all. 

Sir, said Mr. D. I cannot find in the constitution, ex- 
pressly or impliedly, a warrant for the course of South 
Carolina, and can therefore entertain no doubt of our con- 
stitutional power to enact this bill intoa law. Whatare 
its tendencies and objects? ' 

It is painful to see the true character of a legislative 
measure 80 strangely perverted or misconceived as this 
has been in the course of the present debate. We have 


Se Withiy 
preme, not 





_ As Jahre, 
ae ee 24 
3 


oS aia Sie 


< 


+ HELA Seca 






it in prin 
days, lial 
cessible t 
velled thi 
people, i 
by mere | 
Like the 
its words 
the hom 
low ciliz 
its provis 
simply de 
to which 
let you a 
laws, anc 
it cannot 
to evade, 
it is agre 
fold our 
succeed: 
our cons 
the gove 
The bill 
of carryi 
ment of 
1 cust 
Seoul 
law, can 
of our ct 
to jnstic 
do less | 
eternal 1 
when th 
metto br 
excused 
ing out 
tle—onl 
gently « 
alike oc 
it. Re 
the voc: 
and whi 
strong] 
there c: 
dience | 
There 
control 
nue law 
veyors, 
dented 
tipstave 
tension 
the rut 
suming 
gels w 
prostrs 
ty with 
bill, in 
presid 
of issu 
disper 
ship, 
was i 
not eq 
ment | 
accum 
noune 
officer 
charg 
force, 
stop t 
assail 
cause 
blue | 
dure 
Sir 
of the 
pose 
Our f 
cessa 
with 
Tf th 
upon 
























































———— . 


———————— _- 


—— ae = a al 


NILt’S REGISTER—DEBATE IN THE SENATE. 





131 


—— 


- 





——— 





= 
it in print before us: it has laid upon our desks for rome 
days, liable to the strictest examination—it hangs, inac- 
cessible to vision, upon no lofty pillar—it has already tra- 
yelled through the press, and has been canvassed by the 
people, in a variety of ways: it cannot now be deformed 
by mere rhetoric, nor buried under a mound of obloquy. 
Like the constitution on which I have been commenting, 
its words are plain and intelligible, and it is meant for 
the homebred unsophisticated understandings of our fel- 
low citizens. Who cannot perceive that in every one of 
its provisions, in all its possible action, it is purely and 
simply defensive? It isilluminated with the declaration 
to which a senator adverted, ‘let us alone and we will 
let you alone.” It is called into being by the ordinance, 
laws, and military demonstrations of South Carolina, and 
it cannot work except as counteractive of avowed schemes 
to evade, resist, and nullify our laws. These schemes, 
itisagreed on all hands, must succeed if we supinely 
fold our arms. If they are legitimate and just, let them 
succeed: if they are wrong and subversive of our peace, 
our constitution, and our statutes, we must act, or give up 
the government as incapable or unfit to be administered. 
The bill proposes to exhaust the civil and judicial means 
of carrying the laws into execution, before a single move- 
ment of a different kind be countenanced. When our le- 
| eustody of imported goods, under the duty act, is 
avowedly to be defeated by the extraordinary replevin 
law, can we do less than double the number and strength 
of our custom house bolts and bars? When the evenues 
to justice are poisoned or polluted by test oaths, ean we 
do less than devise modes of reaching and entering her 
eternal temple, through purer and sater channels? And 
when the sublime terrors of the blue cockade and the pal- 
metto button, are paraded before our eyes, may we not be 
excused, if, in mere effort to keep our courage from 00z- 
ing out at fingers’ ends, we permit the eagle to soar a lit- 
tle—only a iittle—and the stars and stripes to fan but 
gently our fainting spirits? Sir, [said Mr. D.] law is 
alike odious and dangerous to those who wish to disobey 
it. Restraint is always arbitrary, dict: rial, despotic, in 
the vocabulary of those who desire to do as they please, 
and what they please. Yet are the people of this country 
strongly impressed with the conviction, that without law 
there can be no liberty; and that they who preach disobe- 
dience to the one, are the most apt to disregard the other. 
There is something very oppressive about the course of 
control which this bill sanctions. Obedience to the reve- 
nue laws is to be enforced first, through collectors, sur- 
veyors, and tide waiters. Is not this, sir, quite unprece- 
dented? ‘Then, the interference of marshals, bailiffs, and 
tipstaves, is authorised. Who can imagine agreater ex- 
tension of arbitrary power? Anon, impartial, aye, there’s 
the rub, judges and jurors are provided. Is not this as- 
suming a most belligerent and offensive attitude? Butit 
gets worse and worse: if our laws are threatened with 
prostration, our officers with violence, and the communi- 
ty with riot, conflagration, and bloodshed, why then the 
bill, in pure, unmixed, unmitigated despotism, arms the 
president with overwhelming and exterminating power of 
of issuing death warrants? No! his proclamation to 
disperse! Sir, the Boston port bill, the Jersey prison 
ship, the imperial ukase of desolation against Poland, 
was nothing to this, all their virtues concentrated could 
not equal a presidential proclamation to enforce the pay- 
ment of duties on a hogshead of sugar! But enormit 
accumulates upon enormity; and this dreadful bill, de- 
nounced as a declaration of war, actually authorises the 
Officers of the customs; wher the property under their 
charge shall be endangered by unruly combinations and 
orce;—to back out of the scrape, run away, and not to 
stop until they have a river between themselves and their 
assailants! Itis too much; the principles of 98, the holy 
cause of human freedom, the blood of our ancestors, the 
— cockade and palmetto button, cannot sanction or en- 
ure it. 
Sir, (said Mr. D.) this is, in plain reality, the outline 
of the bill, until we reach a point at which, for the pur- 
pose of protecting the 
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more force could not 


i ispositi cutive than Mr. 
any point, at the disposition of the execu 
J aitesen called out, under one of the precedents for the 


resent law, tocarry into effect the embargo. : 
, In all such prove we shall probably find, as that — 
magistrate found, that there was a great efficacy Me eing 
prepared—that the maxim is universally applica e a 
tendite bellum, pacem habebitis.” But, sir, I have hear 
our army and navy strangely characterized in the course 
of this discussion—they have been termed hired qt 
ries! Do they merit the imputation? Are the band o 
gallant officers who have shielded you from ivasion, *? 
carried the national flag in triumph over every sea ee 
under every sun, hired mercenaries? We used no. oe 
language during the war for free trade and sailor’s rig! its; 
while our tars were humbling a haughty foe and sending 
into our ports, to be greeted with our area 
prize after prize—or while the scarlet trappings A +e 
tish enterprise and valor glittered on the —— oO “wn - 
more, or the plains of New Orleans, destine a ~- 
places to encounter, a relic of revolutionary worth. e 
used no such words as hired mercenaries then—they were 
unknown alike to our hearts and our lips; and may rand 
pass into utter oblivion before times equally trying s 
of ai 
ba ee (said Mr. D.] is an incaleulable blessing. 
While it has lasted, what have we not accomplished both 
in peace and in war? All the pr objects of human as- 
sociations have been cultivated and attained with a 
unexampled rapidity and ease. Liberty has been ¢ . 
tened and made forever stable: science has been storme 
in her hundred trenches, and mastered all her ramparts: 
happiness has gently diffused itself pronqnens a —— 
population, taking its own ways over a boun - regio 
of country:—and wealth and power has — y e 
the American people rivals of Greek an Roman — 
All the high aims, too, of a virtuous ambition have been 
reached in war. Independence consummated: a 
every where acknowledged: glory, bright among the 
brightest! Yield away the constitution and the union, 
and where are we? fritted into fragments, and not able 
to claim one portion of the past as peculialy its — 
Sir, our union is not merely a blessing; It 1s a grees - 
necessity. We cannot exist without it. I mean, that a 
of existence which is worth having must depart with _ 
Our liberties could not endure the ineessant conflicts o 
civil and conterminous strife: our independence ao 
an unreal mockery: our very memories would turn to bit- 
terness. The senator from Virginia justly — = 
political institutions to the planetary system. wisi 
would agree with me in saying, that the great or 
of attraetion and repulsion are equally necessary in - 
two cases; that the sudden interruption of either must 
fatal; that the national union of severeign states can alone 
preserve us from chaos. 
FEBRUARY 8. ‘ 
Mr. Miller said he was greatly indebted to the motives 
of the senate for rising after the conclusion of the antes 
from Pennsylvania. Hie was persuaded that the hl 
spirit which dictated this course had its origin in a 
of benevolence more enlarged than mere persona — 
tesy to himself. It is very obvious (said Mr. ma te * 
this bill is in the nature of a bill of outlawry against Sout 
Carolina, a species of trial for political heresy; ye 
justice requires that she should be permitted to plead. 
She has the plighted faith and sacred honor of the _— 
sentatives of the states that an impartial sentence “ . 
pronounced. The elevated rank which that state has al- 
ways maintained cannot make her indifferent to the -. 
nion of others, yet a firm reliance on the — - 
her principles will not permit her, out of de ceeety 4 
others, to disown them, or dissemble where she does no 
believe. I may he permitted, once for all, to say, we 





wing off their allegiance to the constitution and 


are attached to the union as we are to all good things; we 
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cherish it for the blessings it bestows. While we admire 
and venerate the union, let us not be understood as so far 
enchanted by a name, as to surrender every thing to it. 
We love the union, but we love our rights and constitu- 
tional freedom more. I shall attempt to prove by fair 
reasoning and facts, that the people of South Carolina 
are bound to obey the ordinance which is the inducement 
to our present legislation. If ] can make good this posi- 
tion, it will follow that any act of congress which shall 
control such obedience is unauthorised, and must find its 
support in the power to act, and not in the right to do so. 
In advance I protest against the doctrine that the states 
never were sovereign. South Carolina was sovereign be- 
fore the 4th of July, 1776; her separate character was ne- 
ver merged by the Declaration of Independence, nor by 
the articles of confederation. The old articles of confe- 
deration were concessions by the states of certain powers 
in derogation of their sovereignty, but not subversive 
thereof; they retained every power not delegated, and 
some of the powers conceded were as purely sovereign as 
any in the present constitution; the right to enforce the 
powers conceded were as ample and conclusive. The union 
was declared to be perpetual by the old confederation; 
when the proposition was made to adopt the present con- 
stitution, all were free to adopt or reject it. The first 
revenue law recognised North Carolina and Rhode Island 
as out of the union; they were adherents to the confede- 
ration. The other eleven states seceded from the then 
union, and had no right to declare war against North Ca- 
rolina and Rhode Island, to compel them to come into the 
present union; they might have remained out of the union 
up to this time. Their rights were the same then as all 
others, and all others the same as theirs; theywere all in- 
dependent states, free to come in or not. 

South Carolina in her sovereign character came into the 
union. If the states were sovereign when they adopted 
the constitution, and did not at that time intend their own 
annihilation, they certainly can maintain the right to 
protect themselves against annihilation, Every superior 
court exercises the power of self-protection. It 1s im- 
possible to conceive of sovereign power divested of the 
right of self-protection. ‘To recognise such a principle is 
political suicide. Vhe intention to surrender this vital 

rinciple cannot be presumed. It must be express. No 
inference from doubtful premises will authorise the as- 
sumption that a sovereign meant, by parting with a por- 
tion of power, to surrender all. A contract which would 
deprive a freeman of his liberty, and make him a slave, 
must not depend on implication. No man ought to be 
construed out of his life—no sovereign ought to be sup- 

osed, intentionally, so blind and reckless, as to stipulate 

or his own disfranchisement, unless upon the most ex- 
plicit terms. ‘There was no motive to destroy the states 
as sovereign communities at the time of the adoption of 
the constitution. The terms used will not warrant such 
a construction, and, out of abundant caution, the rights 
not delegated were reserved expressly. If it can be 
shown that the opposite theory, the one which supports 
this bill, does not regard the states as having any rights 
whatever, that there is not a vestige of power that they 
can call their own, or assert as their own, but which this 
government may supersede by force, that theory cannot 
be right. What right can a stute have which she may 
lawfully refuse to surrender? Not one. There is nota 
principle of municipal or criminal law, but w hich con- 
gress may repeal, and enforce by the sword. They may 
pass laws of primogeniture to foster manufacturing arts 
and civilization. ‘They may foster capital, and make it 
accumulate in the eldest son, to promote the general wel- 
fare; and, when this is done, the federal judges will have 
jurisdiction of such cases, and will surely support the law. 
The whole criminal code can be made tributary to the 
clause that “excessive bail nor excessive fines imposed, 
nor cruel and unjust punishment inflicted.”’ It may be 
urged in vain: this restriction applies alone to the federal 

ernment. 

We have heard the senator from Pennsylvania denounce 
South Carolina for not coneeding a fair trial under the 
sixth amendment which was intended, when adopted, to 
apply only as a restaint upon the federal government. 
Under the clause authorising naturalization, congress may 
declare no American citizen shall lose his life under state 
Jaws, or be deprived of the rights of a citizen by decapi- 


=. 
tation: and the armed force of the nation be put at the 
power of the president, to enforce the right of citizeng % 
against the criminal power of the state. Every ey} nh 
may appeal to the federal courts, and the whole crim 
justice of the country be superseded. Take a clause ; 

the bill under consideration as a sample. . 

“See. 3. Upon suggestion and affidavit of a rogue o 
villain, that he is proseeuted for something done andes 
law of congress, this ipso facto is to transfer the case fron, 
the state court to the federal court.” 

It must be for something done in furtherance of the Tes 
venue law, but who is to decide whether it is a flagrant 
highway robbery, or the innocent execution of the reve, 
nue laws, that isto transfer the defendant, the eulprit Ups 
on his own construction of his own rights? He has the ab. 
solute right to decide the character of the charge, and up- 
on his oath, stained by perjury, warped by prejudice, oy 
bottomed in ignorance, he is transmuted into the feders| 
court. If he be really guilty of misdemeanor against, 
state law, or has committed a capital crime, and sees the 
approach of his punishment, his guilt apparent, or the 
proof ready forthwith to subject him to the retributive 
justice of the violated laws of a state, without the slighes 
foundation for the truth, the state judge must, if the guilty 
person makes the affidavit, transfer him to the federal 
court or federal jail. When he is brought for trial in the 
federal court, it may appear on the trial that the court has 
not the pretence of jurisiiction, and thereupon the prisoner 
may be discharged; there is no power to remand him to the 
state court. By this means a criminal may eseape his pu. 
nishment, and the state courts and state authority trampled 
on by the lawless felon. The right to transfer is preceded 
by no examination; the prisoner is to be judge in his own 
cause, and would be blind to his own prospect of escape, 
if he did not swear roundly where he was clearly guilty, 
in order to get out of the clutches of the law. ~ 

Thus it appears that the states may not only lose all 
power to punish offenders against their laws purely local, 
but that it is picposed actually to enact such a provision, 
he senator frod; Delaware, to whom [ always listen 
with pleasure, to none more so, in his argument against 
the rights of the states, puts an extreme case—he says: 
Suppose 10,000 foreigners were to become naturalised, 
and to locate themselves in Delaware, they would be equal 
to the present number of votes in that state; they might 
nullify a law of congress; and that this would be an efi 
cient means in the hands of foreigners to subvert our go- 
vernment. Sir, [admit this is an extreme case, anda 
violent supposition; but I will meet it; I will never be 
driven from a general rule laid down by me, by an ex- 
treme case; a principle to be worth any thing, should be 
able to resist all extreme cases. Although the senator 
has thought proper to disparage state rights in the per- 
son of Delaware, so ably represented by him on this floor, 
I will not follow hisexample. I have known a judge re- 
fuse to let counsel] suppose him eapable of committing 4 
fraud. I consider it somewhat a discourteous supposition, 
that a concentration of foreigners on the state of Dela- 
ware, might be the means of introducing foreign influ- 
ence and injury to the operations of our government. My 
reply to this ease is, that if ten thousand foreigners are 
naturalized in the United States, and settled in Delaware, 
they will be citizens of that state. If, by their votes, a 
law of congress is arrested, no matter from what motive, 
you must apply the ultimate reforming power, as was 
done when Burr ran for president against Jefferson, and 
Chisholm sued the state of Georgia; because the state of 
Delaware, from her numbers, may not be able to resist 
the foree of numbers thrown upon her, under the laws 
and constitution of the United States, it isno good reason 
either to argue Delaware or any other state out of her re- 
served sovereign powers and rights. 

If congress were to levy an export duty, if they can lay 
a general embargo, they can levy an export duty by the 
same reasoning—the great power includes the minor; in 
that event, ought not Delaware to disregard it, or any 
other state? And yet, any legislative declaration, sustain- 
ing the rights of the citizen, may be met with military 
power. Instead of the states being sovereign, the opp 
site arguments makes them slaves; the definition of a slave 
is one who holds his rights at the pleasure of another: 
the states hold their rights at the will of congress; erg 





the states are slaves. Where two persons elaim land un- 
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er different grants, the ae. rule is we gs . api 
of the elder grant. In doubt u casc s, vegin at the ° c 
well known corner, which is, the states were sovereign 
and independent when they made the constitution, and 
fairly allow to each party within their grants what the 
compact gives, and the states, the benefit of the above 
rule. In politics you may as well dispute the proposi- 
tion, that in the beginning the states were sovereign, as 
in religion, dispute that in the beginning the ‘‘word was 
God.” He who does either is an infidel to the true faith 
of our constitution and religion, and I will waste no words 
with him, but proceed from premises adinitted, to con- 
clusions denied. , ; cht Be gh 

After the adoption of the federal constitution in a con- 
vention of the people, South Carolina made her own, In 
which there is this article: ‘‘All power is originally vest- 
ed in the people, and all free governments are founded 
on their authority, and are instituted for their peace, 
safety, and happiness. ’? Now, it may be asked, w hat **peo- 
ple” is meant in this article? Surely, not the people in 
the world, nor either of the four quarters thereof, but in 
the very people who were then organising a government 
for themselves—the people of South Carolina. 

It does not appertain to a citizen of South Carolina, to 
deny the authority of his government thus instituted. 

The people of South Carolina have the supreme power, 
so far as to govern themselves. ‘They divested themselves 
of this power, except when they should be called together 
by two-thirds of both branches of the legislature. ‘‘No 
convention of the people shall be called, only by thecon- 
currence of two-thirds of both branches of the whole 
representation. ”’ Having established the principle that all 

ower was in them, they put their government in motion, 
and limited their own power by a check that they would 
not resume it, except by two-thirds of the representation 
consenting thereto. When, therefore, two-thirds agree 
that the power shall be resumed, which is a first princi- 
ple in their government, the government then becomes a 
pure democracy. S Ser ” a 

Mr. Holmes here inquired whe. the constitution of 
South Carolina Was adopted; whether it was not subse- 

uent to the federal constitution / 

Mr. Willer answered, in 1790, subsequent to the fede- 
ral constitution. Mr. M. said, he did not consider the 
senator from Maine could make much out of the time, 
since he contended that one convention was equal to ano- 
ther. A convention had adopted the federal constitution 
—a convention of the same people, after this, for them- 
selves, at least, could say, that all power lies with them- 
selves, for their own government. Subsequent laws ab- 
rogate prior laws, if they conflict. One congress cannot 
prevent a subsequent one from repealing a law; nor can 
one convention of the people of South Carolina have more 
power than another. Things that are equal cannot bind 
one another. A people that are sovereign to-day must, 
when assembled rightfully, be sovereign to-morrow: the 
last act of the sovereign power must govern those who 
are subject to it. 

The senator from Pennsylvania (Mr. Dallas) has ob- 
jected that the acts of the late convention in South Caro- 
lina were not submitted to the people. This objection 
proceeds upon a capital error as to the nature of a con- 
vention; they were the people themselves, and their act 
was the act of the people, withoutany further confirmation. 

The constitution of the United States was adopted by 
a similar convention, and never brought before the peo- 
ple. The meaning of a convention was an assembly of 


» €very person having any political rights in the state, and 


the majority of the people to govern. 
What would the Sumpters, Pinckneys, and Taylors, 
have thought, if by the assertion in our state constitution, 


| that all “‘hower is in the people,” the basis of the acts of 


the late convention, the federal executive had thereupon 


+ 'ssued his proclamation, commanding them to re-assem- 


le and snatch this heresy, this disorganising edict, from 
their archives, Sir, they would have placed their hands 


> On their swords, and like the sturdy barons of old, re- 





) changed, 


4 t @ ave 


Plied, we are unwilling that our constitution shall be 
If the positiou be correct, ‘that the aggression 
may be regarded as committed when it is officially autho- 
rised, and the means of enforcing fully provided,” then 
Regression now complained of was committed when 


's clause was introduced into the state constitution, since 


that has given the power to do what has been done, and 
also the power to provide the means, 

Let me ask what is law? It is a rule of conduct pre- 
scribed by the supreme authority, commanding what is 
right, and forbidding what is wrong. If the people in 
South Carolina have all the powers of self-government, 
who shall interpose? Upon what principle, human or 
divine, can the general government punish a citizen of 
South Carolina, for obeying a law emanating from the su- 
preme power in that state? This fudamental — 
of civil liberty has held a place in our charter for forty- 
two years, and now we are called upon, by force, to ex- 
punge this article from our constitution, and substitute, 
‘tall power is in congress—there is but one God, who is 
the federal government—there is but one prophet, who is 
Andrew Jackson.” 

For the present, I shall assume that the article is still 
retained, and from it deduce the right to construe the 
constitution of the United States, to which they became a 

arty. 
Sir, the whole of the present bill under consideration, 
assumes that the people of South Carolina are bound by 
the ordinance and the laws. If the people of Seuth Ca- 
rolina are bound to obey the ordinance, it follows, asa 
just consequence, that any effort, by force, in that state, 
to compel the people to disobey their own laws, is war— 
regular, legitimate war. War is the assertion of a right, 
by force, of one nation against another nation. I deny 
that the United States can constitutionally carry on war 
against a state. If a state violates the constitution, you 
must correct the error by the supreme court, or by a con- 
vention of the states. It is a barbarous and tyrannical as- 
sumption, that this government can, by foree, overturn 
state legislation. 

Our government being an imperium in imperio, neither 
power can, by force, resist the other power. 

I shall now proceed to consider the ordinance. 

Although I have shown that the people of South Caro- 
lina having, in their sovereign character, put their con- 
struction on their rights, which stops all further considera 
tion, except of an unconstitutional or belligerent nature, 
1 will proceed tu consider this question as subordinate to 
the constitution of the United States. 

The first section declares the tariff laws null and void. 
The state has the right, consistent with the constitution, | 
to make this declaration. Itis the mere recital of a truth 
—only declaring what was originally so. But it is argu- 
ed that the tariff is constitutional. If so, we are not now 
to decide that question—that is for another forum. We 
are pot to expound and enforce our own law. 

Is the tariff constitutional? This question must be de- 
cided in the affirmative before you can enforee ite provi- 
sions, or impugn this ordinance. The power to protect 
domestic manufactures is not to be found in terms in the 
constitution, If it is to be found at all, it must be among 
the incidental powers. Thus, under the taxing power, 
the right to protect is set up. But it is the opinion of 
the great body of the people of South Carolina, that the 
right to tax for revenue does not extend the right to tax 
for protection. Itis said by the president, that as the 
power to tax is in congress, that they can tax to any ex- 
tent, without the right on the part of any one to question 
the motive: this I deny as a correct principle of constitu- 
tional construction. The people have the right to ex- 
amine the motive. A limited power to tax can only be 
properly restrained by looking at the motive. Congress 
have the power to fix their own compensation; they may, 
under the taxing power, levy a tax on the people, intend- 
ing to distribute the same among themselves; this could 
only be prevented by the people refusing to pay it, if the 
tax is laid with an improper motive. The true way to 
test this tax is to analyze the law, and then determine 
whether it is competent to levy a tax to give the benefit 
thereof to the manufacturers. We have the treasury es- 
timate of an extra amount of taxation,equal to six millions; 
take this sum, and then inquire—can congress levy that 
amount, and give the same to the manufacturers? This 
right to levy a tax for protection, is by some referred to 
the power to regulate commerce. y looking into the 
proceedings preliminary to the adoption of the federal 
government, to be found in the first volume of laws of 
congress, it will there be seen that this power was desired 








only to protect the navigating interest; the object being 








clearly to invigorate and encourage commerce, not to 
cripple and destroy. 1 will not dwell on this subject. I 
delivered my opinions at length in the debate on the pas- 
sage of the last tariff. This subject has undergonea most 
thorough investigation, and the united voice of the plant- 
ing states has pronounced the principle of protection un- 
constitutional. ‘This is no new doctrine, for the first time 
broached by the convention of South Carolina. It has 
been pronounced from Virginia to Mississippi for the 
last eight years. But it has been urged, that the revenue 
is repealed, as well as the protection; and, therefore, the 
ordinance is unconstitutional. 

Sir, let us exaniine, a little, the validity of this objec- 
tion to the ordinance. If it be partly contaminated, the 
whole is void. ‘lhe fraudulent execution of a valid pow- 
er makes the deed null. A dollar, part silver, part pew- 
ter, is a counterfeit. Where a wrong doer mixes his 
goods with those of another, if there is no way to ascer- 
tain how much belongs to each, he who produces the dif- 
ficulty, must lose what belongs to him. Who could ex- 
pect to be paid for sugar sold; if half were sand. It is 
the fault of him who practises the fraud, if he loses that 
which might have been valuable. 

The third section declares, that appeals shall not be 
taken from the state court. This contravenes the 25th 
section of the judiciary aet, it is said. ; 

It is well known that the right to take a case from the 
state court by an appeal to the supreme court, has been con- 
tested in every form, ever since the enactment of this law. 

**The judicial power ot the United States shall be vest- 
ed in one supreme court, and such inferior courts as the 
congress may from time to time ordain and establish. 
The judges, both of the supreme and inferior courts, 
shall 10ld their offices during good behavior, and shall, 
at stated times, receive for their services a compensation, 
which shall not be diminished during their continuance 
in office.” 

By this clause in the constitution, it is deciared that 
the judicial power in the United States shall be vested in 
one supreme court, and in such inferior courts as the con- 
gress may from time to time ordain. 

The whole of the judicial power is thus vested in the 
United States court. By what authority can any power 
be transferred by congress to the state courts? There is 
no such power: ‘The judicial power shall extend to all 
cases in law and equity arising under this constitution, 
the laws of the United States, and the treaties made, or 
which shall be made, under their authority; to all cases 
affecting ambassadors, other public ministers, and consuls; 
to all cases of admiralty and maritime jurisdiction; to 
controversies to which the United States shall be a party; 
to controversies between two or more states; between ¢iti- 
zens of different states, between citizens of the same state 
claiming lands under grants of different states; and be- 
tween a state, or the citizens thereof, and foreign states, 
citizens, or subjects. ”’ 

Having provided for the courts in the first clause, they 
have in this one provided for the jurisdiction, which is 
limited to all cases in law and equity, arising under the 
constitution and laws of the United States. ‘‘Extend to” 
means reach to, cover. These words do not give exclu- 
sive jurisdiction. 

Judicial power are generic terms including supreme 
court and the inferior courts of the United States. 

A state court is not an inferior court of the United 
States, and therefore no appeal can fairly be predicated 
on the proceedings of the state courts. 

There is a subsequent clause which provides that the 
state courts shall be bound by the constitution and the 
laws made in pursuance thereof, and by treaties; this 
was the only check which was intended to secure the rights 
of persons under the constitution, laws, and treaties. 
There is no more ground to suppose state courts could 
not be trusted to execute such cases as might be brought 
in state courts, where rights are secured under the fede- 
ral government, than the governors. 

here fugitives may be demanded, the United States 
cannot control this officer, he may demand, or not, so the 
state officers must swear to support the constitution of the 
United States; if they do not, there is no way for this 
government to compel them, unless by a resort to force, 
which was not intended. 

The president relies on this clause: 


_ a aos 





the United States 
which shall be made in pursuance thereof, and all treatic 

roade, or which shall be made, under the authority of ci 
United States, shall be the supreme law of the land. her 
the judges in every state shall be bound thereby, any 
thing in the constitution or laws of any state to the cons 
trary notwithstanding. ” 

To prove the state courts bound to sustain the Uniteg 
States laws, this is not denied; but not when those laws 
are in violation of the constitution; and it was not intend. 
ed that the state judges should have their decisions ques. 
tioned any more by federal judges, than federal Judges 
should have their opinions questioned by state judges. 
both were to be final in their sphere. State courts are of 
general jurisdiction, nothing presumed out of their juris. 
diction. Federal courts limited. Every thing must be 
proven to give jurisdiction. Upon general principles 
there would be more propriety in the state courts revers. 
ing the federal decisions, than the converse; because jj 
courts of limited jurisdiction may be kept within theip 
provinee by courts of general jurisdiction. 

The president, in his proclamation, says, the laws 
constitution, and treaties, are the supreme law of the 
land. This is not a correct view of the constitution. The 
president seems to consider a law above the constitution 

and the treaties subject to it; now, I understand it to be 
exactly different. ‘The treaties are not required to be 
made in pursuance of the constitution, but the laws are, 

A treaty may become necessary, impairing in some 
instamce, the constitution, and it is incident to the war 
power. The treaty-making power may fairly be consi- 
dered as an independent substantive one, involving the 
highest political rights, and when sanctioned by two- 
thirds of the senate, binding on the constituted authorities 
of the United States and the states. And here I will re- 
mark there seems no ground to suppose that the terms 
‘law of the land,” mean any thing more than that the 
constitution, and laws of the United States made in pur- 
suance thereof, and treaties, are, by this clause, made the 
law of the land of the states, not of the United States; 
they have no land but the public land, the lea terre re- 
ferred to here is the local law; and the federal laws are 
made a part of the local law, and to be locally adminis. 
tered. So much for the argument of the Senator from 
Pennsylvania, who seeks to enlarge the powers of the 
United States by this clause. 

Luther Martin has been referred to, on the other side, 
as authority. In his report of what was done in the con- 
vention, to the Maryland legislature, he says, the con- 
vention expressly refused to trust the state courts to be 
the agents of the United States, so far as to try cases in 
the first instance, and confirms precisely my construc- 
tion of the judicial clauses, 

See his opinion, 33d page, in Elliott’s Debates. 

I will read a part of Madison’s report on this subject, 
which I shall consider a part of my argument. 

‘““The resolution having taken this view of the federal 
compact, proceeds to infer, ‘that in case of a deliberate, 
palpable, and dangerous exercise of other powers, not 
granted by the said compact, the states, who are parties 
thereto, have the right, and are in duty bound to inter 
pose for arresting the progress of the evil, and for main- 
taining within their respective limits, the authorities, 
rights, and liberties appertaining to them.’ 

“*It appears to your committee to be a plain principle, 
founded in common sense, illustrated by common prac- 
tice, and essential to the nature of compacts—that, where 
resort can be had to no tribunal superior to the authority 
of the parties, the parties, themselves must be the right- 
ful judges in the last resort, whether the bargain made 
has been pursued or violated. The constitution of the 
United States was formed by the sanction of the states, 
given by each in its sovereign capacity. It adds to the 
stability and dignity, as well as to the authority of the 
constitution, that it rests on this legitimate and solid foun- 
dation. ‘The states, then, being the parties to the consti- 
tutional compact, and in their sovereign capacity, it fol- 
lows of necessity, that there can be no tribunal above 
their authority, to decide on the last resort, whether the 
compact made by them be violated; and, consequently, 
that, as the parties to it, they must themselves decide 10 
the last resort, such questions as may be of sufficielt 





magnitude to require their interposition. 
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«Jt does not follow, however, that because the states, 
as sovereign partics to their constitutional compact, must 
ultimately decide whether it has been violated, that such 
a decision ought to be interposed, either ina hasty, man- 
ner, or on doubtful and inferior occasions. _ Even in the 
case of ordinary conventions between different nations, 
where, by the strict rule of interpretation, a breach of a 
part may be deemed a breach of the whole, every part 
being deemed a condition of every other part, and of the 
whole, it is always laid down that the breach must be 
poth wilful and material, to justify an application of the 
rule. But, in the case of an intimate and constitutional 
union, like that of the United States, it is evident that 
the interposition of the parties, in their sovereign capacity, 
can be called for by occasions only, deeply and essential- 
ly affecting the vital principles of their political system. 

“The resolution has accordingly guarded against any 





misapprehension of its object, by expressly requiring for 
such an interposition, ‘the case of a deliberate, palnabled 
and dangerous breach of the constitution, by the exercise 
of powers not granted by it.” It must be a case not of a 
light and transient nature, but of a nature dangerous to 
the great purposes for which the constitution was estab- 
lished. It must be a case, moreover, not obscure or 
doubtful in rts construction, but plain and palpable. Last- 
ly, it must be a case not resulting from a partial conside- 
ration, or hasty determination; but a case stamped with a 
final consideration and deliberate adherence. It is not 
necessary, because the resolution does not require that 
the question should be discussed, how far the exercise of 
any particular power, ungranted by the constitution, would 
justify the interposition of the parties to it. As cases 
might easily be stated, which none would contend ought 
to fall within that description—cases, on the other hand, 
might with equal ease be stated, so flagrant and so fatal, 
as to unite every opinion in placing them within the de- 
scripuion. 

“But the resolution has done more than guard against 
miscoustruction, by expressly referring to cases of a deli- 
berate, palpable, and dangerous nature. It specifies the 
object of the interposition which it contemplates, to be 
solely that of arresting the progress of the evil of usurpa- 
tion, and of maintaining the authorities, rights, and liber- 
ties appertaining to the states, as parties to the constitution. 

“But it is objected, that the judicial authority is to be 
regarded as the sole expositor of the constitution, in the 
last resort; and it may be asked, for what reason the de- 
claration of the general assembly, supposing it to be theo- 
retically true, could be required at the present day, and 
in SO solemn a manner? . 

On this objection, it might be observed, first, that 
there may be instances of usurped power, which the forms 
ot the constitution would never draw within the control 
of the judicial department: secondly, that if the decision 
of the judicial be raised above the authority of the sove- 
reign parties of the constitution, the decisions of the other 
departments, not carried by the forms of the constitution 
before the judiciary, must be equally authoritative and 
final with the decisions of that department. But the pro- 
per answer to the objection is, that the resolution of the 
general assembly relates to those great and extraordinary 
cases, in which all the forms of the constitution may prove 
ineffectual against infractions dangerous to the essential 
right of the parties to it. The resolution supposes that 
dangerous powers, not delegated, may not only be usurp- 
ed and executed by the other departments, but that the 
judicial department, also, may exercise or sanction dan- 
serous powers beyond the grant of the constitution; and, 
consequently, that the ultimace right of the parties to the 








constitution, to judge whether the compact has been dan- 
gerously violated, inust extend to violations by one dele- 
gated authority, as well as by another; by the judiciary as 
well as by the executive, or the legislature. 

Owever true, therefore, it may be, that the judicial 
department is, in all questions submitted to it by the 
forms of the constitution, to decide in the last resort, this 
resort must necessarily be deemed the last in relation to 
the authorities of the other departments of the govern- 
ment; not in relation to the rights of the parties to the 
fonstitutional compact, from which the judicial, as well 
as the other departments, hold their delegated trusts. 

. Fy other hypothesis, the delegation of judicial power 











would annul the authority delegating it; and the eoncur- 





rence of this department with the others in usurped pow- 
ers, might subvert forever, and beyoud the possible reach 
of any rightful remedy, the very constitution which all 
were instituted to preserve. ; , 

“The truth declared in the resolution being establish- 
ed, the expediency of making the declaration at the pre- 
sent day, may safely be left to the temperate considera- 
tion and candid judgment of the American public. It 
will be remembered, that a frequent recurrence to funda- 
mental principles, is solemnly enjoined by most of the 
state constitutions, and particularly by our own, as a ne- 
cessary safeguard against the danger of degeneracy to 
which republics are liable, as well as other governments, 
though in a less degree than others. And a fair compari- 
son of the political doctrines, not unfrequent at the pre- 
sent day, with those which characterised the epoch of 
our revolution, and which form the basis of our repub- 
lican constitutions, will best determine whether the de- 
claratory recurrence here made to those principles, ought 
to be viewed as unreasonable and improper, or asa vigi- 
laut discharge of an important duty. ‘The authority of 
constitutions, over governments, and of the sovereignty of 
of the people over constitutions, are truths which are at 
all times necessary to be kept in mind; and at no time, 
perhaps, more necessary than at present.” 

Mr. M. further read from the gee of the Ohio 
legislature in 1820, against the bank of the United States, 
to prevent its establishment in that state: 

** Resolved, by the general assembly of the state of Ohio, 
That in respect to the powers of the governments of the 
several states, which compose the American union, and 
the powers of the federal government, this general as- 
sembly do recognise and approve the doctrines asserted 
by the legislatures of Virginia and Kentucky, in their re- 
solutions of November and December, 1798, and Janua- 
ry, 1800—and do consider that their principles have 
been recognised and adopted by a majority of the Ameri- 
can people.” 

On this subject, the report which precedes the resolu- 
tion contains the following words: 

‘*The states and the people recognised and affirmed the 
doctrines of Kentucky and Virginia, by effecting a total 
change in the administration of the federal government. 
In the pardon of Calender, convicted under the sedition 
law, and in the remittance of his fine, the new administra- 
tion unequivocally recognised the decision and the autho- 
rity of the states and of the people. Thus has the question, 
whether the federal courts are the sole expositors of the 
constitution of the United States, in the last resort, or 
whether the states, ‘tas in all other cases of compact 
among parties having no common judge, have an equal 
right to mterpret the constitution for themselves, where 
their sovercign rights are involved, been decided against 
the pretension of the federal judges, by the people them- 
selves, the true source of legitimate power.” 

Resolutions against the jurisdiction of the United States’ 
court in the ease of the bank, and ail cases involving po- 
litical rights; and against the powers of the general go- 
vernment, establishing the bank, in these words: 

** Resolved further, That this general assembly do pro- 
test against the doctrines of the federal circuit court, sit- 
ting in this state, avow ed and maintained in their pro- 
ceedings against the officers of the state, upon account of 
their official acts, as being in direct violation of the 11th 
amendment of the constitution of the United States. 

‘* Resolved further, That this general assembly do pro- 
test against the doctrine that the political rights of the se- 
parate states that compose the American union, and their 
power as sovereign states may be settled and determined 
in the supreme court of the United States, so as to can- 
clude and bind them in cases contrived between indivi- 
duals, and who are, no one of them, parties direct.” 

So in his letter to judge Johnson, in answer to the ar- 
gument ‘“That there must be an arbiter somewhere,”’ 
Mr. Jefferson says ‘‘true; but this does not prove that it 
must be in either party. The ultimate arbiter is the peo- 
ple assembled by their deputies in convention. Let them 
decide to which they mean to give an authority claimed 
by two of their agencies.” 

And again: ‘*With respect to our state and federal 
vernments (says Thomas Jefferson) Ido not think their 
relations are correctly understood by foreigners. ‘They 
suppose the former subordinate to the latter. This is not 
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the case. They are co-ordinate departments of one sim- 
ple and ney whole. But you may ask, if the two de- 
partments should claim each the same subject of power, 


where is the umpire to decide between them? In cases of 


little urgency or importance, the prudence of both parties 
will keep them aloof from the questionable ground; but 
if it can neither be avoided nor compromised, a conven- 
tion of the state must be called to ascribe the doubtful 
power to that department which they may think best.” 

Hear Mr, Jefferson’s opinions: 

**That the principle and construction contended for by 
sundry of the state legislatures, that the general govern- 
ment is the exclusive judge of the extent of the powers 
delegated to it, stop nothing short of despotism, since the 
discretion of those who administer the government, and 
not the constitution, would be the measure of their powers. 

‘“That the several states who formed that instrument, 
being sovereign and independent, have the unquestionable 
right to judge of its infraction, and that a nullification by 
those sovereignties of all unauthorised aets done under 
the color of that instrument, is the rightful remedy.” 

The senator from Delaware has gone into an argument, 


to prove that congress can control the federal courts, if 


by corruption or otherwise, they should decide against 
the federal government. 

[Mr. Clayton here said, he used this argument in reply 
to the senator from Kentucky. He referred to the juris- 


diction of the inferior courts, but did not intend to say that | 


congress should, in any event, interpose with the supreme 
court. | 

Mr. Miller resumed, and said, he understood the sena- 
tor perfectly, and concurred entirely in the position, that 
congress could, by its legislation, make the federal courts 
speak what they please. ‘The question is not, what secu- 
rity the federal government has against the bias, the pre- 
jedice, or corruption of the federal courts, when they in- 
cline to state authority; but what security the states have 
against their bias or corruption? ‘The point in debate is, 
where is the conservative principle of state rights? 
admit the states to have certainrights, When we inquire, 
where is their guaranty? Our adversaries tell us the su- 
preme court—and yet, the senator from Delaware under- 
takes to prove, and does prove, that congress can take 
care of federal rights against the usurpation or corruption 
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of the federal courts; but he does not tell us who takes | 


evare of state rights, when invaded by these tribunals. 


(thing in that instrument to the contrary thereof. 


. . | 
Those gentlemen who talk about state rights, and vet | 


leave those rights at the mercy of the party having an in- 
terest to invade them, remind us of the Indian philoso- 


pher, who supposed the globe rested on a terrapin; but | 
| so far the state sovereignties, as not to allow them the 


when asked what that rested on, not knowing, he could 


not say. 
The authorities adverted to, show that South Carolina 


| 


principles of Virginia in 1809, underwent an obscuration 
as they have been quoted by the senator from New Jersey, 
they have been restored by the resolutions of 1828, and %0 
far as the opinions of that state can go, we have her in 
1798 against herself in 1809. When the senator from 
New Jersey appeals to Virginia authority, let him abide 
by the appeal. I cannot say altogether what produced 
that impression, but the fact is, [ always have considered 
the years of the embargo and non-intercourse, covering 
what may be called the dark era of our history. Hence, 
Ido not give much weight to the Virginia sentiments 
of 1809, on the subject of the supreme court being 
the proper arbiter. She did not express the sentiments 
which, through a current of years, at various and repeat. 
ed times, she hasacknowledged as her settled conviction 
viz: that the supreme court is not the arbiter. At that 
time, | admit, she was found sleeping at her post, and has 
suffered her authority fairly to be quoted against the then 
opinions of Pennsylvania. Having attempted to prove the 
supreme court has no right to notice the tribunals of the 
state court, and therefore, that this clause in the ordi- 
nance is not a violation of the constitution, I will proceed 
to consider the test oath clause, as it is called; this has 
been inveighed against both by the executive and the ho- 
norable gentlemen who have preceded me, in terms of 
unmerited reproach. 

The practice of requiring officers to support the law of 
the land, whether fundamental or merely legislative, is 
almost universal. “There is not a state in the union which 
does not make its citizens, when they take office under 
the same, swear to support the constitution of the state. 
The state of South Carolina requires every officer who 
takes a commission from her, to swear to support the eon- 
stitution; it forms a condition precedent to taking office 
in that state. If the constitution should be altered or 
changed according to the terms thereof, the supreme 
power altering the constitution, may make it the duty, as 
well of all in office, as ‘hose afterwards appointed, to con- 
form to the universal custom of swearing to support the 
highest known law, the will of the sovereign in whose 
employment they are. Without any express requisition 
in the ordinance to that effect, the oath administered to 
support the constitution of South Carolina would incor- 
porate within the sanetion thereof, this ordinance, since 
it is the constitution, abrogating and cancelling every 
Lhe 


objection is a most novel and singular one, that an officer 


vhas a right to take or hold office without swearing to sus- 


tain the constitution of the state appointing him. Itisa 
most degrading, a most humiliating reflection, to impeach 


| scant power of determining on w hat terms they shall em- 


is not an inventor of the doctrine we now contend for; on | 


the contrary, she has followed in the footsteps of other 
distinguished members of the union, in sustaining the true 

rineiples of the Jefferson or democratic school. In this 
aith, she has been a constant believer ever since 1798, 
with but occasional aberrations, not varying more, or vi- 
brating further from this creed, than the magnetic needle 
from the pole. 

How these authorities referred to can be said to exclude 
the construction put on them by South Carolina, Lam at 
a total loss to conceive. Human language cannot be 
adapted more precisely to any purpose thau these autho- 
rities to the entire support of the South Carolina construc- 
tion. It surely cannot be contended that the elaborate 
argument of Mr. Madison was intended only to establish 
the right of revolution. ‘The Virginia resolutions of 1798 
and 1799, establish as a true theory of our government, 
the one indicated by Mr. Jefferson in his letter to Mr. 
Cartwright and in the Kentucky resolutions. ‘here are 
no two ways about it; you cannot resolve this vexed ques- 
tion into any thing but what we contend for, or what the 
old federalists do. So far as the reasoning of the report 


goes, the states have the right, when they think the com- | 


pact violated, to put their construction on the constitution, 
and that having done so, the federal government must 
rightfully acquiesce in this construction, and to avoid the 


inconvenience, they must call a convention of all the states, | 


to settle the question. ‘The right to fight” is a codifica- 
tion of international law, not predicated on the reasoning 
or theory recognised in the above authorities. 





ploy and pay their own servants. Here is a great civil 
contest, founded on adverse views of the theory of our 
political institutions, and South Carolina does not propose 
by the sword to decide the question, but by her civil in- 
stitutions, with a view to counteract the usurpations of the 
agents of the federal government, she arms herself with 
all her moral strength, and calls into existence the most 
ineontestible powers to sustain what are the disputed 
ones. One of the most indubitable powers is to exact 
obedience of her own citizens to the supreme power of 
that state, and more particularly to require her public ol- 
ficers to reflect her opinions on the contested questions. 
However weak she may be against the general govern- 
ment, she has the power left her, to make those who feed 
upon her bounty, either to leave her service, or fulfil the 
duties which she enjoins. ‘The exercise of her high so- 
vercign powers to effect this purpose must depend on her 
will, and she must be the judge of the necessity which 
forces the resort to powers deemed by others arbitrary. 
Power must be met by power. We see in the physical 
system when one sense is destroyed, nature restores the 
defect often, by giving a greater perfection to the reserv- 
ed senses. When one limb is amputated, the other cor- 
responding is always invigorated; hence, in this contro- 
versy, if we were to follow the analogies of the providence 
of heaven, it would be requisite that the mutilated limbs 
of our state-government should be compensated by infus- 
ing into the reserved ones, great strength and vigor. 
Vhe federal government usurps the powers of the 
states, appoints its agents with a view to sustain its usur- 


If the! pation, and yet is loud in complaint that South Carolina 
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will not perinit that government to plow with her heifer; 
she must consent to repose her strength in the hands of 
faithless Delilahs, or subject herself to the imputation of 
tyranny and oppression on her own citizens. 

Sir, no government will consent to wage a war with 
officers in the interest of the adversary. Could any thing 
be more stupid than to select, as the champions of a great 
contest, men openly clamorous against the claims of those 
selecting them. Suppose an officer to desert his standard, 
and go over to the enemy, with what grace would the so- 
yereign of the deserting officer receive his application for 
rations and pay, while he was most strenuously fighting 
the battles of the opposite side. 

Our state officers must elect which party they wish to 
serve, the federal or state government; this oath, in the 
mildest form, puts that election to incumbents, and re- 
quires all after officers to take office subject to the terms 
annexed to its tenure. He who gives can most unques- 
tionably impose any condition he pleases; if the donce dis- 
likes the condition, let him eschew the gift. No one can 
serve twO wasters at the same time. tis not our fault that 
the common service of the state and federal government 
has become incompatible on this point. Our officers must 
decide either to serve God or mammon, tollow their con- 
science, or conform to the conditions on which they are 
commissioned and paid. He must be a singular saint who 
subsists by regular drafts upon satan for his salary. 

I call the attention of the senate to some sound princi- 
ples on this subject, to be found in the speech of the se- 
nator from Massachusetts, in the convention of that state, 
while considering the propriety of establishing a test oath 
on the subject of religious belief: 

“By the fundamental principle of popular and elective 
governments, all office is in the free gift of the people. 
They may grant, ov they may withhold it at pleasure; and 
if it be for them, and them only, to decide whether they 
will grant office, it is for them to decide also, on what 
terms, and on what conditions they will grantit. Nothing 
ismore unfounded than the notion that any man has a 
right to an affice. ‘This must depend on the choice of 
others, and consequently upon the opinions of others, in 


_ relation to his fitness and qualification for office.” 


Again, sir: let us see whether other states do not touch 
the conscience of their officers upon as delicate points as 
the duties enjoined by our constitutional law, the ordi- 
nance. 

In Vermont, the following oath is exacted of all officers: 

‘You do solemnly swear (or affirm) that you will be 
true to the state of Vermont; and that you will not, di- 
rectly or indirectly, do any act or thing injurious to the 
constitution or government thereof, as established by the 
convention: so help you God.” 

This constitution, adopted after the federal constitution, 


' Tequiring its officers to swear allegiance to the state of 


ermont, there is no reservation of paramount allegiance 


» tothe United States: it requires the positive and direct 


» test with the federal laws. 
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allegiance of the officer to the laws of the state in a con- 


What would the state of Ver- 
mont say, if her officers violated the above oath? Would 


_ itnot be an impeachable offence? And if they were to 


impeach and eject them from office, who could interpose? 
hat state goes further, and makes her people, before 
exercise their right of suffrage, take the following 
Oath: 

‘You do solemnly swear (or affirm) that whenever you 
give your vote or suffrage touching any matter that con- 
cerns the state of Vermont, you will do it so as in your 
conscience you shall judge will most conduce to the best 
good of the same, as established by the constitution, with- 
out fear or favor with any man.” 

Here is the test oath of Massachusetts: 
“I, A. B., do solemnly swear that I will bear true faith 


~ and allegiance to the commonwealth of Massachusetts, 


and will support the constitution thereof: So help me God.” 

This oath will cover any ordinance or law of that state. 

have always considered the people of this state as a 
high-minded people, bold in the maintenance of their 
rights, and not slow to put forth the decision of the state 
‘o the primary allegiance of her citizens. When the 
president of the United States made his requisition on the 
§overnor for the calling forth the militia during the late 
War, the governor replied, that the militia, by the con- 
‘titution, could only be called out ‘‘to execute the laws 
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of the union, suppress insurrections, and repel invasions. ”” 
That neither of these contingencies had occurred in his 
opinion, therefore he would not comply. Here was posi- 
tive nullification of the act of congress giving the presi- 
dent the power to eall on the governors for the militia, 
when he thought the contingencies had oceurred. 

I have no fault to find with this act of governor Strong: 
he submitted the matter to the judges, and they all de- 
cided that the governor had the right to refuse, if he 
thought the events had not occurred which could alone 
support the right to call out the militia. Whatever een- 
sure may be cast on that state for her course during the 
late war, must be for other matters than putting herself 
on her reserved right to construe the constitution. If she 
halted and hesitated in her support of the war, that was 
another matter. Since no one can deny but what congress 
can declare war, when declared, it is the duty of all good 
citizens to sustain such war by all constitutional means. 
Legislative enactments are often required to be supported 
on oath by all ealled on to enforce them, where the vice 
is a fashionable one, or publie opinion discountenances 
the prosecution, such as gambling and duelling. If the 
oath is prescribed, state officers cannot be permitted to 
put themselves upon their reserved rights, and put the 
law at defiance. A juryman does not swear to convict 
the defendant, as is supposed to be the case, and strongly 
stated by the gentleman from Pennsylvania (Mr. Dallas) 
he only swears to execute a particular law, or find a ver- 
diet according to law and evidence—not a very unreason- 
able requirement I submit, since it would subvert all jus- 
tice, if he were not to do so without swearing, and a jury- 
man who would not consent to find a verdict upon such 
premises, ought not to be the agent of the law. The senator 
trom Pennsylvania (Mr. Dallas) says he admitsthe United 
States government is a league among several states, and 
asks the question triumphantly —Who ever heard, that 
among independent nations, that a league has been broken 
with impunity? ‘True, no person ever heard the right of 
one party to break a league existing, without the right of 
the other party to raise a question as to the propriety of 
doing so. 

In reply, I will ask, suppose the league broken, no 
matter how wantonly, who ever heard the citizens of the 
infracting party putting themselves on the league against 
the act of their government? 

Take the case of the French treaty of amity and come 
merce, made with a government that gave us help in time 
of need; nourished and supported us when we were in 
our aurelian state. We nullified that treaty by an act of 
congress in 1798. Did our citizens have a right to inquire 
whether this was properly done or not? Would our 
judges put themselves on the treaty, and say, as two par- 
ties made the treaty, two parties must agree to rescind 
before the recision is good. .The senator from Kentucky 
has routed that argument fully, in the able view he has 
presented. ‘Take the case of Maine: we have had a dis- 
pute with Great Britian about the boundary: we referred 
the matter to the king of the Netherlands, who made an 
award which we had not confirmed. Will any one con- 
tend that our judges can determine a right by consider- 
ing that treaty. Upon a writ of ejectment, suppose the 
line established by the award should be set up to divest 
the jurisdiction of the court, would the court consider the 
treaty as confirmed and the line established? Will they 
inquire whether the award was made in pursuance of the 
submission? I will put a still stronger ease to test this 
question of primary allegiance, impaired by external ob- 
ligations. We have a treaty with Spain; by which, for 
valuable consideration, we agreed to pay our own citizens 
five millions of dollars. In good faith we must perform 
this treaty; having the weg in the treasury, it is our 
duty to pay it to those whom Spain was bound to pay it. 
Now suppose we do not pay it, is this ipso facto a recog- 
nition of war existing between us and Spain? No, it is 
ground of complaint, and if Spain, in the chivalry of the 
days of her Castilian honor, chose to declare war, because 
we faithlessly keep our own citizens out of the money 
due them, what would be the consequence of such a war 
upon the very persons injured by the omission of this 
government to fulfil the treaty? Sir, they would have to 
draw the sword, and maintain the rights of this govern- 
ment in sucha war. If a citizen ws is injured by his 
government, must sustain it, how much more ought one 
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who is fed and clothed, and pampered by its bounty? 
This idea of the conscience of an officer of government 
releasing him from the obligations due to the government, 
is a sublime refinement in political morality. If tolerated, 
it would make the government not only contemptible in 
the opinion of the world, but would supersede the govern- 
ment itself, and set its officers above it. ‘The states hav- 
ing the power only by their reserved rights to appoint 
officers, if these officers are paramount to the fundamen- 
tal law, they are the state government, and the people 
should have nothing more to do with it. 

The senator from New Jersey, in strains of lugubrious 
eloquence pitied the union party in South Carolina. They 
were proscribed, and by one fell swoop driven from office. 
How 1s the fact? The state, in a great effort to throw off 
a burthen equally cumbrous to both parties, (except the 
agents of the manufacturers), by the exercise of her re- 
served rights, makes all her officers swear to support 
her constitution and fundamental laws. Yet, this every- 
day custom, deeply engrafted into the municipal regula- 
tions of every state, is considered shocking to every mo- 
ral sense. In South Carolina, every revenue officer sus- 

ected of favoring state laws was removed. The gallant 
Laval, disabled in the service of his country, whose limbs 
were shattered by the eannon of the enemy, was proscrib- 
ed and turned out. 

W. E. Hayne, the only son of Col. Hayne, of revolu- 
tionary memory, was dismissed—every other one, includ- 
ing patriots of the revolution—to make way for more 
trustworthy agents. You hear from us not a whisper of 
complaint. If the president has the power under the 
constitution, that is all we consider. 

Under our state constitution, the governor is required 
to see the laws faithfully executed, but such a power was 
never supposed to authorise removals from office. We 
are a people jealous of power, and watchful of our liber- 
ty. We require the common pledge of every govern- 
ment on earth, that the agents of the government shall 
sustain it or be substituted. 


No one regrets more than [ do, the necessity which 
forces this recurrence to first principles. We have pro- 
scribed no man for opinion sake. We desire to turn no 
one of our citizens out of office. All we ask is that they 
will, in obedience to the will of those whom they serve, 
not lend their official sanction to the collection of uncon- 
stitutional tribute. Yes, admitted to be so, by nine-tenths 
of the very incumbents subject to the provisions of this 
ordinance; and trusting to the justice and liberal spirit of 
this government, all incumbents are exempted from tak- 
ing this oath, until all hope of the repeal of the tax is ex- 
hausted. 


Sir, Lam willing to meet the senator on the golden rule 
of ‘*do unto others as we would they should do unto us.” 
I can join him in the appeal to heaven— 

*“Teach me to feel another’s woe, 
To hide the faults I see: 

That mercy I to others show— 
That mercy show to me.” 


We believe the tariff a violation of the constitution. 
The charity of the senator will, Lam sure, induce him to 
believe me when I say so. 

We have sworn to support the constitution of the United 
States, as well as that of our own state, both of which 
oaths enjoin us to war with this protective system. Our 
allegiance to the federal constitution—our allegiance to 
our own constitution, religion, and law, make it our duty 
to obey the ordinance; oat yet the senator, with a Shylock 

ip upon the constitution, proposes to burn our houses, 
ay waste our fields, make widows of our wives, and or- 
phans of our children, 

We put our citizens to the election of surrendering of- 
fice or of supporting our law. He presents to our citizens 
the alternative of giving up their sense of duty or their 
lives. 

With a horrible reverence for the supremacy of the 
laws of congress, we are doomed not only by the senator 
to lose office, but liberty, property, and life, or bow down 
and worship the image which presumptuous rulers have 
erected in the plains of Dura. 

Sir, when the senator from New Jersey marches his 
troops upon a peaceable law-abiding people, I trust he 
will not profane the banner—the star-spangled banner 
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on which South Carolina shines in history as bright as any 
one of the galaxy. ; 

Let him substitute the Asiatic vulture for the American 
eagle; the sun for the stars. Let him erase the motto £ 
pluribus unum, and inscribe parcere subjectis et debellare 
superbos. Let the nullification stripe, the emblem of 
state sovereignty, disappear, and the crimson sheet float 
in the breeze over his invading army. 

I will not believe some of the sentiments of the senator 
were duly considered; being himself without fear and 
without reproach, he has taken too severe a view of the 
rights of this government. He has not made any allow- 
ance for the errors, if he will have them so, of a warm- 
hearted, generous, and brave people, struggling for the 
liberty bequeathed to them. : 

The last clause, the subject of secession, has been mis- 
understood by some, and misrepresented by others. ‘The 
constitutionality of secession, or whether it shall be peace- 
able or not, is not involved in the principles laid down, 
It is predicated on the assumption of a belligerent posture, 
by the federel government towards South Carolina. It is 
not true that any attempt on the part of the general go- 
vernment to enforce the revenue law, is made the condi- 
tion upon which the secession shall take place. The ex- 
ception is a very broad one. Any attempt, except by the 
‘‘civil institutions,” of the country. ‘This most material 
qualification has been left out by the president when ad- 
verting to this subject in the proclamation. The senator 
from Pennsylvania, (Mr. Wilkins) when reading the or- 
dinance, and commenting on it, stopped in the middle of 
the sentence, and left out this material condition and quali- 
fication of the right of the federal government to enforce 
the tariff laws also. In the report of the speech of the 
senator, | see | am made to ask the reading of the latter 
part of the sentence, and the condition is put in as if read 
by the senator, before I asked the further reading. Now, 
the fact is, the senator read the clause up to the words 
‘‘null and void,” and there stopped, when I requested him 
to read on the following words, ‘‘otherwise than by the 
civil institutions of the country.” I am certain the honor- 
able senator did not intend to make an impression dif- 
ferent from what he considered the fair inference from 
the clause—he adverted to it merely to correct the report. 
He had been misunderstood upon another matter by the 
reporters; when he explained the meaning of the word 
traverse, he believed the senate had fully comprehended 
his explanations; but for fear they did not, he would mere- 
ly say, that he understood the word traverse, in the act 
referred to, as meaning a right arbitrarily to postpone the 
trial—the first court, without cause shown in denying the 
right to traverse, the right to plead not guilty, to continue 
upon affidavit or good cause, were not denied; it was, in 
criminal proceedings, analogous to an imparlance in civil. 

But to return. ‘This latter clause is considered another 
violation of the constitution of the United States, It is 
only the declaration of a purpose, and not the execution o! 
one. There is nothing to be considered but the abstrac- 
tions contained therein. He said, upon the general right 
to secede, he would only state what his opinions were; 
the convention of South Carolina would determine tor 
themselves. He did not think, as a political principle, 
the federal government could recognise this right, simply 
because no government, unless it so agreed upon in its 
constitution, can recognise that which may lead it its own 
dissolution. Social compacts, from their nature, imply 
a perpetuity; political compacts, such as our federal sys- 
tem, do so likewise. The constitution contains stipula- 
tions of a binding character to associate, but none to se- 
cede. Even admitting the most indubitable and extensive 
sovereignty to be recognized as belonging to the states, 
still the federal government could not admit the right of 
the states to ssonle, Yet if a state shall be constrained 
under any circumstances, which I trust may never occur, 
to diseuss this question; whether the circumstances upon 
which she places her rights, will justfy her, must of course 
be for the her consideration, not mine. I ean scarcely 
conceive of a state of facts in which secession would not 
follow a state of things making it immaterial to inquire, 
whether it is peaceable or revolutionary. ‘There are 
many things which government eannot formally admit, 
which necessity forces it to acquiesce in; thus, for instance, 
the absolute unqualified right to emigrate, cannot be ad- 
mitted by government, since the admission of this right 
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might operate exceedingly harsh on the residue of the 
community if pushed to extremity; although the govern- 
ment may have the right to guard against its own issolu- 
tion, or an unjust withdrawal of individuals from the 
common burthens, yet, still, this would be an arbitrary 
power, and must be recurred to only in the very last re- 
sort; to arrest a citizen and confine him, because he pro- 
poses to emigrate, would in most cases involve the go- 
yernment in more trouble and expense, than the deten- 
tion would compensate for. A father cannot admit the 
right of a daughter to marry without his consent, yet if 
she does marry, he must submit, and make the most of 
the new relationship of his child. So of suicide—no 
vernment can admit the right of any one to take his 
own life, yet if he will destroy himself, you cannot punish 
iim. 
[ consider thata state has the same right to secede that 
a citizen has to emigrate. It is in fact only a different 
mode of doing the same thing. Every citizen of a state 
may emigrate, and thus destroy the state; in that event, 
the United States could not take possession of the soil. 
The federal government cannot, in the abstract, admit of 
secession; nor can a state admit in the abstract the right 
of emigration, unless covenanted for as in Connecticut. 
Yet if a state will secede, and a citizen will emigrate, 
there isno way to prevent them, but by the exercise of such 
arbitrary power, as will shock the moral sense of a peo- 
ple, accustomed to live in a free government. To make 
war on a state to keep her in the union, would be but the 
extension of the right of hanging a man to prevent his 
emigration. ‘The states must keep their citizens by wise 
and liberal policy, wholesome and benevolent laws, and 
the United States. must keep the states from seceding in 
the same way. The use of force may show the tyrant, 
but cannot prevent the act. 

After all, this ordinance ean be considered only in the 
nature of a lease entry, and ouster, to try title with the 
manufacturers, 

I have thus attempted to prove that our ordinance does 
not, in any One instance, violate the constitution of the 
United States. 

The senator from Pennsylvania, (Mr. Dallas), has 
urged many other constitutional objections to this ordi- 
nance. It violates the right of impartial trial by jury, he 
says, ‘This I have already noticed, to show with what fa- 
cility restraints introduced in the amendments to the 
federal constitution, are made to apply to the states, when 
they were intended ouly to apply to the federal govern- 
ment. 

The provision in our own constitution is, that the trial 
by jury shall be had as heretofore, referring to existing 
laws. There is nothing in existing laws which would 
prevent the legislature even extending the right of a jury 
to find a general verdict according to the law as well as 
the facts. The true answer is, the constitution of the 
United States does not have any bearing on this subject, 
and the state constitution can be altered by the act of the 
convention. Our constitution provides two ways for a- 
mendments, one is by the concurrence of two-thirds of 
two succeeding legislatures. It provides for the calling 
of a convention by two-thirds of one legislature. It has 
not said they shall have the power to alter the constitution 
—that was not thought necessary. Its framers understood 
too well the theory of our popular government to instruct 
the sovereigns, when they should be assembled, what they 
should do. The senator, ‘Mr. Dallas}, had, throughout 
his whole argument, shown that he took his meridian from 
the central government. He has shown that former pro- 
fessional bias followed him; he conld only look at one 
side of this subject, and that was the side of federal go- 
vernment. When he admitted the analogy between our 
political system and the solar one, he said consolidation 
and confederation were the attractive and repulsive prin- 
ciples which kept the planets in their orbits. ‘The whole 
fallaey or opposite argument is embraced in this illustra- 
ton. The gentleman’s opposite qualities consist in the 
compound of two central tendencies. His meat is ham 
and bacon; his drink is wine and the juice of the grape. 
if he will permit, I will furnish him with the true oom 
nation, which will sustain the perpetual revolution of our 
orbits around the ceutral government. It is consolidation 
and nullification; one is the centripetal, the other the 
centrifugal tendency. We have been told by the senator, 








[Mr. Dallas}, of the two knights who quarrelled about 
the color of silk; one maintained that it was white, the 
other black; and they grew so warm that they were about 
to proceed to ultima ratio, when the hermit interposed, 
and showed them that they were both right and both 
wrong, that it was changeable silk, and both colors were 
reflected. Now for the point and moral in the fable: will 
the senator tell us which knight ought to have surrender- 
ed his opinion, if the hermit had not interposed? that is 
the question. Ought they not to have consented that each 
should peaceably maintain his own opinion? Would the 
senator have either chevalier to give up that he was wrong, 
as a concession to the opposite party? 

Again: I will illustrate my opinion by stating a plain 
proposition. A and B agree together that B shall build 
a house for A, for so much money, say ten thousand dol- 
lars, of the best materials, with a covenant that if a dispute 
arose about the quality of the materials, the matter should 
be left to C; and further, if any variations were made in 
the plan, B should be compensated pro rata the specified 
agreement; but no one is appointed to settle, in the latter 
case, a contested point. Well, B proposes to put up in- 
ferior materials; A objects. ‘The casus federis has oc- 
curred, yet will it be contended, in the case where the re- 
feree was to settle the matter; that B should summon the 
workmen, and put up the inferior materials by force? 
This would be the ease of the present bill. You do not 
»ropose to letyour referee decide the matter, but propose, 
in the first instance, to apply force. 

Again: Suppose a question arises on the latter part of 
the agreement, where no umpire is appointed, has C any 
right to thrust himself in, to decide the casus omissus? 

Mr. Miller said, the chairman {[Mr. Wilkins] had re- 
ferred to his vote on the bill in 1818, to inerease the dut 
on hammered or unrolled iron; he had the printed speee 
before him, and should proceed to correct some of the 
facts, and explain others. Every thing he had to remark 
on this subject shall be done with the most perfect respect 
for the senator from Pennsylvania, whom he regarded as 
benevolent and liberal in hisopinions, ‘The charge of in- 
consistency had been heretofore made on him for the same 
vote. He did not admit the fact, that there was any foun- 
dation for the charge; but suppose there was, upon what 
principle could it be contended, that a politician had not 
a right to change his opinion? When God made man, he 
at first pronounced him good; afterwards he changed his 
opinion, and pronounced him evil. Was St. Paul less 
worthy as a Christian, because he at first persecuted the 
followers of Christ? We prove ourselves rational beings, 
fulfilling our moral destiny, when we surrender wrong 
opinions, and close with the right ones; none could ex- 
pect to reach heaven but by changing his opinions. The 
senator does not regard the vote given by me in 1818 as 
wrong; no, he acknowledges that I rendered his state a 
service. 1 should have lived to little purpose, if, in the 
last sixtcen years, I had not changed my opinions on many 
subjects. he past opinions of a politician are matters 
of history; his present are those the public have a right 
to inquire after. No lawyer ever quotes the east off opi- 
nions of the judge, with any prospect of success, against 
well considered subsequent ones; the principal virtue in 
consistency is to be always right, not always wrong. The 
senator from Maine had read us a homily on his consist- 
ency, and the inconsistency of all others. He thanks his 
stars that he is not like other men. It is not my purpose 
to sit in judgment upon the inconsistency of the senator 
from Maine. I believe he always does what he thinks 
right, and from the most liberal sentiments. We have 
nothing to do with motives, if men act correctly. Yet 
still one may seem very good, when he is very bad; per- 
jury may be committed by swearing to the truth, anda 
politician may be inconsistent the most, when most con- 
sistent he seems, at one time acting pro honore, at another 
causa lucri, I should not have noticed the pleasantiy of 
the senator, in commendation of his own consistency, but 
for the purpose of complimenting his argument, and re- 
plying to his wit. We had been told the fact, that the 
late dormant partner of the firm of the senators from Ten- 
nessee and Maine, had gone over to the nullifiers. It 
would be seen that, thus far, the senator recoguises the 
right of secession. If the fact be true, as stated, that the 
nullifiers have received this accession, it is evidence that 
their cause is not without hope. Old fashions, in the pro- 
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gress of time, are resumed. It is a long lane that has no 
turn. It is well known that this old gentleman has an in- 
stinct for the majority as strong as any one on this floor, 
not excepting either the senator from Maine or from ‘Ten- 
nessee. (Mr. Holmes here asked leave to explain, but 
Mr. M. said, pleasantly, he must be excused for refusin 
—the senator was so skilful in explanations, he eal 
rather they should come in their due season.] But to the 
question—my vote in 1818. The printed speech is so er- 
roneous, I must content myself with stating what were the 
facts, all of which will appear by the journal now before 
me. 

I was not in congress in 1816, when the tariff was pass- 
ed. On the proposition to increase the duty on hammer- 
ed iron in 1818, it appeared in the course of debate, and 
the facts are verted’ by the journal, that the duty on this 
article was reported, in the general adjustment of-the du- 
ties to the exigencies of the country, by the committee of 
ways and means, | Mr. Lowndes chairman] in 1816, at se- 
venty-five cents per ewt. on unrolled iron or hammered 
iron. Upon the passage of the bill, some person, over 
anxious for iron, moved to increase the duty on this un- 
rolled iron much higher: upon which the house, in one 
of those freaks which often occur, punished the mover by 
striking the duty down to forty-five cents; the application 
was, in 1818, to restore the rate proposed in 1816, as es- 
tablishing the just proportion between this and other arti- 
tles. Sir, with the most perfect sense of justice and dis- 
interestedness, I voted to do, in 1818, what seemed to be 
the opinion of many, ought to have been done in 1816. I 
had no desire to see the iron interest depressed below all 
others; neither myself nor any of my constituents had any 
interests in the manufacture of thisarticle. 1 gavealibe- 
ral and independent vote in aid of the old commonwealth 
of Pennsylvania, raising the duty from 45 cents per ewt. 
to 75 cents. It will be remarked that iron was selling 
from five to seven dollars per ewt. which would resolve 
the specific duty into an ad valorem duty of about sixteen 
per cent. ‘The country was then just out of a war, with 
more than one hundred millions of debt to pay. Our sta- 
ple, cotton, at the south selling from twenty to twenty-five 
cents. I took the act of 1816 as the basis of revenue. 
What protection it might afford as incidental, [ was very 
willing should be extended. During the same session, it 
will be recollected, the act to extend the time when cot- 
ton goods should come down to 20 per cent. was passed; 
against this 1 voted, ina very small minority. I voted, 
also, to reduce the duty on salt, sctting myself against 
breaking in upon the arrangement made for revenue, and 
the gradual letting down the manufactures of cotton to the 
revenue point. ‘Take up the act of 1816 and the act of 
1832, and the most marked difference will be seen. In 
1816, all the unprotected articles were subjected to duties, 
averaging pretty fairly with the protected ones. ‘Take the 
duties of 1816 as the basis, and let the ten millions for the 
sinking fund be dispensed with, and reduce the duties pro- 
tected, and I will give my hearty assent to such a bill now. 
But let us sce what this same hammered iron was fixed at 
in 1852—ninety cents per ewt. Itis now contended, says 
the senator from Pennsylvania, ‘‘that a duty of eighteen 
dollars upon the same article, two dollars below his own 
proposition, as fixed by the tariff of 1832, is so onerous, 
oppressive, and tyrannical, that the whole counti® is to 
be involved in civil war.” I cannot perceive how 75 cents 
per cwt. can be made more than 90 cents per cwt.; there 
are great mistakes in the gentleman’s figures. 

In 1818, we have seen the change of the specific duty 
into an ad valorem duty, would have been about 16 per 
cent.; the change of the specific duty, in 1852, into an ad 
valorem duty, would amount to about 80 per cent. or 100 
per cent. Now, the strange inconsistency consists in the 
voting for a duty equal to sixteen per cent. ad valorem on 
hammered iron-in 1816, and refusing to vote for a duty of 
one hundred per eent. in 1852, on this article. 

Now, upon this statement, which gives the whole truth, 
what do the facts amount to? In 1818, when we were in 
debt one hundred millions or more, with our staple pros- 
peronus beyond all example, { voted against breaking into 
the arrangement made, to give three years to the cotton 
manufactures to come down, aud to place iron where the 
act of 1816 ought to have placed it, thereby establishing 
an ad volorem duty of about 16 per cent.; and because I 
eppose, as an outrageous infraction upon every provision 











<= 
of the bill of 1816, the act of 1832, wherein iron is esta}. 
lished at an ad valorem duty of 80 or 100 per cent., it js 
said 1 am inconsistent. Now, if there be any virtue jy 
consistency, in resistance to the protective system, I think 
upon the facts, I am entitled to the benefit, and there js, 
total failure to establish the strange inconsistency. I haye 
been thus particular, because the report made of the sena. 
tor’s speech has not stated the case on the record correct. 
ly; nor would I have cause to wince in this matter, if jp. 
consistency were a crime. 

The senator from Pennsylvania (Mr. Wilkins] has saiq 
the laws of South Carolina were harsh beyond any thin 
in feudal times, The senator will find, by recurring to 
feudal history, much harsher proceedings than any thing 
in our law. He might have found the trial for witcheraft, 
where the prisoner was tried by throwing her into the wa- 
ter; if she sunk and drowned, she was innocent; if she 
floated, she was hung for her sorcery. This was much 
harsher than any thing in our laws; but not more so than 
the present bill. .A citizen of South Carolina, betweep 
the conflicting claims of two governments, stands no chance 
toescape. If he take sides with the state, he is to be pu- 
nished by the federal government; if he join the federal 
party, the state will punish. 

Sir, the proceedings by which the pope was ousted of 
municipal jurisdiction bore a at resemblance to our 
proceedings, but they were much harsher. The papal 
authority began to extend itself rapidly in the municipal 
regulations of England, when it became necessary to con- 
fine it to ecclesiastical affairs. He had compelled a cow- 
ardly and degenerate monarch to surrender his crown, 
and then leased it back to him for somany marks, When 
a king of more character mounted the throne, he checked 
these usurpations and intrusions of a foreign potentate in- 
to his territorial kingdom, by making his subjects swear 
not to take leases from the pope; and, finally, by with- 
drawing the protection of the law from all who had any 
communication with the pope intemporal matters. This 
checked the evil, and was the foundation of the famous 
bills of premunire, by which the English people were re- 
lieved from tribute to the pope, by the nullification of Pe- 
ter’s pence. 

The president, in his proclamation, makes a charge 
against the leaders in South Carolina. Let me say the 
president has had as much agency as any one man in es- 
tablishing the present polities of that state. He was con- 
sidered a politician of the republican Jeffersonian order. 
The Jeffersonian doctrine covers all sort of nullification. 
When the people of South Carolina began to discuss the 
remedy for usurpations of the federal government, they 
may be said to have been divided into three classes—one 
class believed that nullification was not only the true theo- 
ry of the government, but that the federal government 
would admit it to be so, so far as to call a convention, or 
effeet a reform—a second class, believed that nullification 
was consistent with the theory of the government, but 
were doubtful whether the federal government would 
consent to a convention, or any thing else but a direct en- 
forcement of the law—and a third class believed it a down- 
right positive heresy, not to be countenanced in any form; 
this was the state of parties when the president came into 
power. The Georgia controversy, which was about being 
brought to a crisis by the late president, received through- 
out the support of the executive. Ina reply to the call 
made concerning the execution of the Indian intercourse 
law, made in 1831, the president says ‘the has no power 
under the constitution to prevent the state of Georgia from 
extending her jurisdiction over the Indian land within her 
limits.” **T’a maintain the coutrary doctrine, and to re 
quire the president to enforce it by employment of mill- 
tary force, would be to place in his hands a power t0 
make war upon the rights of the states, and the liberties 
of the country, a power which should be placed in the 
hands of no individual.” 

In the face of a writ of error, Georgia hung Tassels, 
thus treating with contempt the process of the supreme 
court, and taking the life of a human being in despite 0 
the alleged supremacy of that court. This act of state 
rights remained unrebuked by the chief magistrate, a" 
the supreme court never instituted any proceeding ‘© 
maintain the dignity of their process. Again; the sv 
preme court pronounced a decree in favor of certai® 
missionaries, who, in violation of the laws of Georg!) 
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tion under federal laws. When a solemn and 
final decision was pronounced, and Georgia refused to 
obey the decree of that court, no reproof for her refrac- 
tory spirit was heard; on the contrary, a learned review 
of the decision came out, attributed to executive coun- 
tenance and favor. ‘This was not all. After the adjourn- 
ment of eongress the question came up before the peo- 
le, what shall be done? No one scarcely, who cousi- 
ered the states as having any rights, thought the last ta- 
riff any improvement of the agricultural situation of the 
south; the remedy was pressed again, with the bank veto 
yersion of the constitution, which the senator from Mas- 
sachusetts understood asthe people of South Carolina 
did, when, in his Worcester speech, he said, any one 
that could put two ideas together-could make it nothing 
more than nullification in its most enlarged, and as he 
thought, disastrous form. ‘The president, in that veto 
message, laid down the correct principles of our govern- 
ment, when he said each co-ordinate branch must answer 
for itself, and its own reading of the constitution. Now, 
as the states are a co-ordinate branch of our political sys- 
tem, acknowledged by all to have some rights, the posi- 
tion that each swore to support the constitution as under- 
stood by themselves, would extend to the state authorities, 
and they would have the right to expound the constitution 
as they understood it. Hence the president, who was 
the medium alone through which any force could reach 
South Carolina, not only furnished his opinions of the 
right of a state to resist the decree of the supreme court, 
but had given it as his opinion that the states, as co-ordi- 
nates, might, according te their oaths, expound the fede- 
ral constitution. The most timid and wavering disciple 
of the Jeffersonian creed could scarcely hesitate, when 
such was the source through which all the force could 
reach them. 

Under these auspices, the canvass was carried on last 
summer for a convention to nullify. This required two- 
thirds of both houses; one half of the senate were in, 
only one-half to elect. Sixteen senators would prevent 
a convention, and the contest was close in some of the 
districts.* I hazard nothing in saying, if the president 
had published his opinion of the duty he should feel un- 
der to enforce the decree of the supreme court last sum- 
mer, instead of permitting an inference to be deduced 
that he would not, no convention or nullification would 
be in force in South Carolina at this time; a different 
issue would have been tendered. Georgia, in her con- 
test, was a great way ahead; she was thought to be the 
pioneer in the cause of state rights. Sir, [ shall say no- 
thing as to the motive from which her position has been 
changed, nor the means used to effect it. My object is to 
show that we followed the president’s theoretical opinion, 
and his practical one also, up to the issuing of the pro- 
clamation. Here, for the first time, after every step had 
been taken by South Carolina, comes the president’s ex- 
position of his opinions calling upon the people to recant 
their proceedings, retrace their steps, and snatch from 
their archives this disorganizing edict. 

I do not deem it proper to impeach the motives of the 
president. Whena public functionary must act, he is 
nota volunteer; nor can he escape from the responsibili- 
ty of censure from some quarter; common justice and 
charity requires that we should attribute correct motives, 
and a desire to escape from his position, by doing what 
isright. But itis very clear that the president had no 
legal right to issue this proclamation as an official act. 
Had his opinions, heretofore expressed, been consonant 
with it, it would, under no cireumstances, have been ne- 
cessary. It is a principle of ecuity, that when one is si- 
lent, and rights spring up under that silence, which it 
would be unjust to take away, the party who ought to 
have spoken is not afterwards to set up his rights. Sir, 
80 far as the president is concerned, the principles in that 
paper are not only ea post fucto, but subversive of the 
constitution and the various expositions given thereof by 

imself, and should have prevented the president from 
enouncing his followers in the paper, for the first time 
furnishing a proof that he had abandoned his own princi- 
ples. He should have spared his followers of the school 
of Jefferson from reproach and charge of intended dis- 
union, IT regret, therefore, that in the discharge of his 





*Fourteen senators voted against a convention. 





| 


public duty, as understood by himself, he should have 
found it necessary to speak in such harsh terms of the 
leaders, as he has designated certain individuals, as well 
as the measures adopted by the people. 

The fact is, that in every stage of this controversy, the 
United States has done the first wrong; they first passed 
the unconstitutional tariff when it was proposed to try 
the validity of that matter judicially. As we are now in 
the federal court the senator from Pennsylvania will 
permit us to take advantage of the right to an impartial 
jury trial; but the judge, who, as early as 1820, I believe, 
at a town meeting in Charleston, stood alone the advocate 
of the tariff as a constitutional as well as a politic mea- 
sure, was the judge. He was committed in advance upon 
the trial. ‘This same judge refused to let be given in 
evidence what the bond was given for, under the plea of 
non est fuctum, against the established rule that you may 
show any thing under the general issue, which, if true, 
would make the bond void. Now, if the bond was given 
for a tax which the government had no right to impose, 
it was clearly void. ‘This was a question of fact. What 
was the consideration of the bond? The political se- 
curity reserved by the jury trial against the encroachment 
and usurpations of government were entrenched upon. 
Suppose a special plea put in, and demurrer and joinder, 
the court could not have seen on the record, that the 
tariff was to protect the manufacturers. 

The senator from New Jersey, says, they have always 
been ready to recite thatthe tax was levied for protection; 
this title was gefused expressly in 1828 and 1832. 

I believe it could be well established that the military 
preparations on the part of the United States, preceded 
the precautionary suggestions made by the governor of 
Sonth Carolina in his message. 

The act of the legislature authorising the governor 
calling out the militia, is bottomed upon the concentration 
and use of the military force of the U. States; to eoerce 
submission to the collector of our judicial officers. But 
the senator from Pennsylvania says, we have violated the 
constitution in keeping a standing army. Not so. We 
have no military foree embodied except a municipal guard 
in Charleston, authorised and kept up ever since the in- 
surrectionary movement of Denmark Vozey, in 1821 or 
1822. Yet the federal government has now a large naval 
and military foree in or near Charleston, and that fair city 
is in daily peril of being assailed as the citadel of a com- 
mon enemy; the houses burnt, and the town sacked by 
the regular army—friead and foe involved in one common 
fate, and subject to the common ruin of regular war, 

Mr. M. said he had been desirous of noticing some of 
the most exceptionable doctrines contained in the procla- 
mation, His health and time would not permit him to 
notice them. They were so numerous, and the medium 
through which our proceedings had been reflected, so dis- 
torted it, that it required much time to correct and refute 
them—he would notice one or two as a specimen, a ques- 
tion of law, and a criticism on the late governor’s mes- 
sage. ‘lhe president had said that the posse comitatus 
could not be considered a peaceable remedy, and had 
given ahistory of the early character of this branch of the 
common law, to prove that it was military in its character. 
and repudiates itas the offspring of a barbarous and feudal 
time. It was necessary to stamp the character of the she- 
riffs power with the military charaeter, before a resort 
could be had to the military power on the other side. 
This right of the sheriff is essentially civil in its nature, 
and without it, the most disastrous results must ensue in 
the execution of the state laws. It consists simply in the 
power of the sheriff to make deputies at his will—every 
person summoned to assist the sheriff is a peace officer. 
L will state a case or two illustrative of the character and 
necessity of this power. A gentleman of some property 
and credit was about to emigrate, whilst he had a note 
outstanding, and the creditor not being willing to permit 
him to leave the country without security, sued outa 
writ of ne exeat; the man being somewhat surprised at the 
arrestand suit before the note was due, consented to go to 
jail, or with the sheriff reluctantly, and after gettin 
some distance, he got off his horse and said he woul 
not resist him, but he would lie down, and the sheriff 
must literally carry him, or he would not go. How was 
the sheriff to act under these circumstances? The old 
common law has told him that he must gather deputies 
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enough to take peaceably the debtor to jail; this, of course, 
he did, since, if he had Iet him go, he would have been 
chargeable with the debt. This would have been as bar- 
barous as to call upon by-standers to help him peaceably 
to do his duty. 

Now, what does the opposite party propose as a sub- 
stitute forthe posse. It is powder and ball. They would 
suy to the sheriff when his prisoner refused to proceed 
further—draw your pistol, put it to his temple and blow 
out his brains; without the posse, this must be the result. 

Again: a man is convicted of murder. On the day of 
execution, he had procured arms, aud when the sheriff 
went to bring him out for execution, he presented his 
arms, and put the sheriff at defiance. How was the she- 
riff to act? Not kill in turn? No, assemble the posse, 
which he did; deluged his insurgent prisoner with water 
until he deswwoyed his powder, and then they proeeeded, 
and carried him peaceably to the gallows. It would be 
murder in the sheriff to kill, except to save his own life. 
Iie must use the peaceable means provided, time out of 
mind, to execute the law. ‘There is no military quality 
about it. ‘lhe law has furnished the sheriff and posse for 
the judge, not the executive, to carry into effeet his jude 
ments. 

‘“The state might have proposed the call for a general 
convention to the other states; and congress, if a sufli- 
cient number of them concurred, must have called it. 
But the first magistrate of South Carolina, when he ex- 
pressed a hope that, ‘on areview by congress, and the 
functionaries of the general government#ot the merits 
of the controversy,’ such a convention will be accorded 
to them, must have known that ueither congress, nor any 
functionary of the general government las authority to 
call such a convention, unless it be demanded by two- 
thirds of the states. This suggestion, then, is another 
instance of the reckless inattention to the provisions of 
the constitution with which this crisis has been madly 
hurried on; or of the attempt to persuade the people that 
a constitutional remedy had been sought and refused. If 
the legislature of South Carolina ‘anxiously desire’ a ge- 
neral convention to consider their complaints, why have 
they not made application for it in the way the constitution 
yoints out? ‘Phe assertion that they ‘earnestly seek it,’ 
is completely negatived by the omission.” 

‘The president here supposes that the late governor was 
so ignorant of the constitution that he did not know who 
were to call a convention; and from want of correctness 
in One particular, he infers similar errors in hastening 
the crisis. Who are the functionaries referred to? He 
does not mean congress; if he had, he would not have re- 
peated the same idea. What is a functionary? That 
which performs an office or duty. Are not the state go- 
vernments the functionaries of the general government 
so far as to call a convention to amend the constitution? 
They are the ageuts for that purpose. It seems the le- 
gislature has, in conformity with the suggestion of the 
late governor, performed its functions so far as to ask for 
a convention. 

Again: ‘‘at this annual period of our assembling, it be- 
comes us to review the occurrences of the last year, con- 
nected with our domestic concerns, if not with a minute 
scrutiny, at least with a sentiment of fervent gratitude to 
the Great Disposer of human events. ‘These tributes of 
our grateful acknowledment are due for the various and 
multiplied blessings He has been pleased to bestow upon 
our people. Abundant harvests in every quarter of our 
state, have crowned the exertions of our agricultural la- 
bors; health, almost beyond former precedent, has bless- 
ed our homes, as yet undisturbed by the frightful ravages 
of that new and terrible pestilence which has elsewhere 
made such portentous havoe in a large portion of the hu- 
man family. Nor have we less reason for thankfulness 
in surveying our social condition. Ifa political excite- 
ment, connected with the public liberty of the country, 
has stimulated the public mind to a degree of fervor and 
vigor beyond all former example, this very excitement 
has furnished the consoling exponent of our fitness for 
the enjoyment of this inestimable blessing; for, in spite 
ofa painfal exasperation of public feeling, social order has 
beén preserved, and the majesty of the law has been su- 

reme.”’ ' 

This is a quotation from the governOor’s message, up- 
on which the following strong inference of great exaggera- 
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tions of the evils of the tariff system. Here is the com. 
mentary: 

‘That this system, thus pursued, has resulted jy no 
such oppression upon South Carolina, needs no Other 
proof than the solemn and official declaration of the late 
chief Ky of that state in his address to the legis. 
lature. In that he says, that ‘the occurrences of the past 
year, in connexion with our domestic concerns, are to be 
reviewed with a sentiment of fervent gratitude to the 
Great Disposer of human events; that tributes of grate. 
ful acknowledgment are due for the various and multip]i. 
ed blessings he had been pleased to bestow on our people 
that abundant harvests in every quarter of the state haye 
crowned the exertions of agricultural labor; that health 
almost beyond former preeedent, has blessed our homes. 
and that there is not less reason for thankfulness in survey. 
ing our social condition.’ It would, indeed, be diffiedit 
to imagine oppression where, in the social condition of g 
people, there was equal cause of thankfulness, as fop 
abundant harvests, and varied and multiplied blessings 
with which a kind Providence had favored them.” 

I submit whether judgment could fairly be entered 
up against S.Carolina,upon the admission of the governor, 

There is certainly ground to complain that when our 
words are brought up in judgment against us, we are not 
permitted to be heard through the whole sentence. This 
quotation of the governor’s message would make us con. 
tending for our extreme rights as mere amateurs. Sir, 
there were points of controversy between these two pub- 
lic officers and the two governments, of more moment 
than to raise a question whether we had a right to thank 
God for his mercies, and congratulate ourselves as a so- 
cial people, that our throats were not yet cut, except upon 
the condition that judgment should be entered upon (iis 
confession that we were in a most prosperous condition, 
and mere amateur malcontents. 

Mr. President: there are three propositions presented 
for the grave consideration of this body, springing out of 
the position of South Carolina, or rather three remedies 
proposed; the Ist, to adjust the taxes fairly and modify 
the tariff with this view. 2d, to call a convention. 3d, 
to declare war. The latter seemed to be the favorite al- 
ternative. 

I had intended to comment on the provisions of this 
bill, but f will content myself by simply stating the posi- 
tions. Other gentlemen have discussed them: I will only 
remark that the precedents referred to, are laws requir- 
ing the use of force without the body of any state, and 
which in one instance, the president refused to enter be- 
cause it was at war with the rights of the state, and the 
first principles of liberty; | mean the Indian intercourse 
law in the case of Georgia. 

The bill is unconstitutional: because it confers the war 
power on the president. Ist and 8th sections of the con- 
stitution. 

It subjects a citizen to punishment when he has been 
guilty of no erime, by seizing his property, and com- 
pelling him to pay cash duties. 5th article of amendment. 

It violates the rights of the people of the state, so far as 
to give a preference to other ports. 9th section. 

It deprives the citizens of South Carolina of the same 
rights as citizens of other states. 5th seetion. 

It places the military of the United States above the ci- 
vil authority of a state. 

It confers on the presideut legislative powers to shut up 
the port of Charleston. 

It gives federal courts jurisdiction of cases whieh do 
not arise under the laws and constitution. 2d _ section, 
3d art. 

It subjects without trial or process of law, citizens to be 
arrested and deprived of their liberty. 

It punishes the freedom of speech, and the press. 

It authorises the president to consider the legislature of 
a state as amob, and by issuing his proclamation, disperse 
them by force. / 

It imposes cruel and unjust fines, and indirectly forfeits 
the office of state officers, who must obey their own laws 
or be disfranchised. 

It substitutes armed force for the judicial tribunals of 
the country. It makes a district court an appellate cout 
over the state courts as to habeas corpus. 

It compels persons to prosecute suits in the federal 
courts where the court must only nonsuit the party for 
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want of jurisdiction, or take jurisdiction upon the sugges- 
tion ofa defendant not warranted by law, thereby making 
the jurisdiction of the court depend on the error or wick- 
edness of all defendants. 

| have attempted to prove that a state has a right to 
in the last resort of a violation of the constitution: 
that the proceedings of the state of South Carolina violate 
no provision of the constitution—that the means resorted 
to proteet her reserved rights, are for her judgment alone. 
That, strong as they appear, they are warranted by the 
usurpauion of this government—that the questions pre- 
sented to the descendants of a glorious ancestry, are liber- 
ty or slavery—the constitution with the union, or the 
ynion withouta constitution. That we do not propose to 
secede, except this government treats us as a public ene- 
my, and drives us to the necessity of choosing between 
the halter and the bayonet. ‘That you have the physical 
right, not the moral one, to pass the bill now under con- 
sideration. ‘That it is the assertion of your rights by 
force against an organized government, and is therefore 
war. ‘That, in utter contempt of the fundamental prinei- 
ples of the government, in derogation of the theory of 
federalism it itself, you substitute force forlaw, the sword 
for the ermine. ‘That the sacred principles of justice re- 
quire you to reduce the taxes, and relieve a patriotic and 
a suffering people from poverty and oppression. 

Knowing asl do, and which is too well attested by the 
events of the day, for any honorable senator to be igno- 
rant of, that a deep and settled sense of discontent per- 
vades the great mass of the people of South Carolina; that 
ihe sober, calm, patriotic population of Virginia, South 
Carolina, Georgia, Alabama, Mississippi, revolt at this 
system of protection, as an invasion of their constitutional 
rights, | cannot help expressing a deep solicitude, that 
this bill, in its present offensive form, may not receive the 
sanction of the present congress. 

I shall not run any parallel between this controversy 
and the revolutionary struggle. The doctrines upon 
which we rest our rights do not involve sueh prineiples. 
Sir, L regret that stispicions of the personal hatred of the 
president towards the people of South Carolina, should, 
in the opinion of her public auhorities, have rendered it 
necessary to arm-in protection of their personal rights, as 
well as in defence of their fundamental laws. 

Sir, placing myself in a purely selfish position, there 
isno houorable senator who has higher motives to pre- 
serve the peace and good order of society. I have nothing 
to gain—every thing to lose by civil commotion. 

It the first clause of this bill is retained and passed, | 
have substantial, well-grounded fears of the consequen- 
ces. ‘The exception in the last clause in the ordinance is 
a very extensive one, yet lam not prepared to say this 
bill will not make a ease without the exception. If the 
senator trom Pennsylvania, or any other senator, sup- 
poses that both or either of the representatives of South 
Carolina, on this floor, hold that state inthe palm of their 
hands, itis a great mistake. Von nostrum tantas compo- 
nere lites. ‘Ihe political power of that state is now in the 
hands of intelligent and independent planters, who think 
for themselves, and act accordingly. What course will 
be taken upon the passage of this bill, and omission to 
modify the tariff, am not prepared to say. From an ar- 
ticle in the leading paper at the capital of that state, one 
exercising much influence, and reflecting a respectable 
portion of public opinion, it seems but little attention 
will be paid to the interference of Virginia, at leat in the 
= of that writer. This article, although written 
i i great ability, I am sure does injustice to the motives 
* our elder and much respecied sister. Be that as it 
may, €very motive of benevolence, justice, and prudence, 
urge us to abstain from rash or unskilful legislation. 
Who will try the strength of the diamond by the ham- 
me Fa the anvil. _ To that impertinent curiosity which 
the fe, _ the virtue of the union, I would refer to 
mp of Anselmo. Believe me, sir, the experiment is 

iseiess, and may prove a fatal one. 

Pek. interested and malevolent persons have lent 
rev ee to the basest and most profligate purposes, in 
me Fe both the president and the dominant 
roar pds ne Carolina, to each other. I know that a 
i The § conviction prevails that the chief magistrate 
inal Pp Sear with public consideration on this to- 

tat he seeks to indulge in the passion of revenge, 








and imbrue his hands in the blood of some of the public 
men of that state. And Il know, moreover, that before 
this shall happen, a generous and spirited population 
will come to their rescue. The people will not permit 
their public functionaries, acting under their command, 
and clothed with the panoply of their power, to be led 
like criminals to the charnel house. Before this will take 
place, many a brave man will perish. What senator can 
desire to see the states pass under the yoke’? How long 
since this body has surrendered their independence to 
the high behests of the executive? Balfour and Rawdon 
have not contended, in the pages of history, for the honor 
of the execution of Hayne. Lf blood and carnage flow 
trom this bill, the senate, in after times, will not be emu- 
lous of the share they had in passing it. 

Sir, L do not deny the power to pass such a bill. Cain 
had the power to kill his brother. Elizabeth had the 
power to take the life of the unfortunate Mary. ‘The re- 
gicide court had the power to overrule the plea to its ju- 
risdiction, by Charles the Ist. Bonaparte had the power 
to poison his prisoners at Jafla, ‘The question 1 make is, 
as to your right—moral right—by force, to compel the 
people of South Carolina to disobey their oaths and vio- 
late their most sacred obligations to their state govern- 
ment’ 

It may be asked, if this bill be passed, what rights are 
left to South Carolina? She has the right to slink from 
her position, and, Jike a thievish slave, submit to the lash 
ofa master. Nay, she has the further right left her— 
that right which Lucretia had, after she was dishonored. 
She has the right left her, which Virginius had, after the 
decree was pronounced which made his daughter a slave. 
She has the right which Leonidas had, to dispute the 
passage of the Persian army at the Straits of hermopyle. 
She has the right to resist unconstitutional taxation, as 
her fathers did—and, she has the reserved right, which 
no government can take away, nor tyranny destroy—the 
glorious right to live free or die, 

FEBRUARY 13. 

Mr. Moore. Mr. President: L rise, sir, withno hypo- 
critical pretence of an extraordinary attachment to the 
union. As members of this body, we have all sworn to 
support the constitution, and | coneede to each as earnest 
a desire to fulfil this duty, as L know that | myself feel. 
I, sir, am proud to bean American citizen, | am proud to 
be a citizen of the state of Alabama, | am proud of the 
honor of a seat in this senate. But much as | prize this 
name, and proud as 1 am of the honor assigned me, by 
the partiality and indulgence of my fellow citizens, L 
should be false to them, to their interests, and to my- 
self, if L could permit this bill to become a law without 
having done all in my power to prevent it. 

Much has been said about the course which South 
Carolina has adopted. | do not feel called upon to defend 
either her principles or her action; that task will be per- 
formed by those to whom she has assigned that duty. 

In my opinion, this bill presents another issue, which 
involves directly the rights, the interest, and liberty of 
my constituents. It proposes to elothe the presideut of 
the United States with dictatorial and discretionary pow- 
ers. It does more, it proposes to piace the issue of a 
civil war upon the diseretion of a captain of a revenue 
cutter—the caprice of a young lieutenant fresh from 
school, or the folly of a tide-waiter. 

It makes the president of the United Statesa_ national 
dictator, and converts the agents who may be intrusted 
with the execution of his supreme discretion, into petty 
chieftains, who are required to trample upon the judicial 
authorities of the states. You see it places the military 
above the civil authority, and substitutes a military des- 
potism for the peaceful administration of the laws. 

But we are told by the honorable chairman of the 
committee who reported this bill (Mr. Wilkins) that 
‘‘we may safely trust these extraordinary powers to the 
hands of Andrew Jackson, because, he assures us, An- 
drew Jackson never has abused power.” 1 congratulate 
the honorable gentleman upon the extent of his faith. It 
is at least equal to ‘‘the grain of mustard seed,” and it 
may yet accomplish miracles. The honorable gentleman 
should remember that this bill proposes to authorise the 
president to transfer these extraordinary powers to his 
agents. Great as the president is, powerful as we all 
know him to be, he must employ agents to execute his 
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will, and it necessarily follows that that diseretion with 
which you clothe the president must be by him transferred 
to his agents, to the commanders of his army and his 
navy, to the collectors of the revenue, to his marshals and 
his bailiffs. 1 am not disposed to make a question with 
the gentleman about his faith in the president, but I would 
ask him, are you prepared to grant such powers, on the 
faith which you repose in such agents as these? But, sir, 
away with such solemn trifling. 1 consider this a question 
of liberty, and not of faith; and I can assure him, that 
if his coustituents, the free laborers of which we have 
heard so much, permit their representatives to bring their 
liberties as a faith offering, a propitiation to conciliate the 
good will of the president, those of whom [am an un- 
worthy representative, place theirs above all price. Sir, 
the people of Alabama are as much devoted to this union, 
as established by our fathers, as the people of any other 
state can be; they are devoted to the union, but they are de- 
voted to it, not asthe means of oppression, notas the source 
of civil war, but as the palladium of liberty. IL have said, 
sir, that I am not called upon to defend either the prinei- 
ples or the action of South Carolina. I have said that 
this bill makes another issue, which involves directly the 
rights, interest, and liberty of my constituents, The 
gentleman tells us about the free labor of the north; and 
they tell us they never will consent that this free labor of 
the north shall be reduced to the same condition as the 
slave labor of the south. Do gentlemen forget that there 
are free laborers in the south as well in the north? Do 
gentlemen forget, that the object of this constitution and 
of our union, was to secure equal rights, peace and hap- 
piness to all our citizens? = Lt they concede this, and none 
will be so lost to all sense of propricty as to deny the 
truth of the assertion, what right has the tree laborer of 
the north to demand that his labor shall be protected at 
the expense of the free labor, or even the slave labor, of 
the south? Yes, sir, lL say of the slave labor of the south! 
For, sir, with us, labor is labor; it matters not whether it 
be of the slave or of the free, of the bondman or his 
master; in fact there can be none in theory, but in the 
minds of those Aypocritical pretenders in philanthropy, 
who would emancipate our slaves under the pretence that 
‘call men are born free and equal,” and butcher their 
masters with mercenary bayonets; but, as the gentleman 
from Pennsylvania, who spoke last, (Mr. Dallas) does 
not like the word mercenary, I will say the bayonets of 
power; because we insist that it never was intended by 
the framers of the constitution to tax the slave labor of 
the south, for the purpose of protecting the ‘“free labor 
of the north.” Your northern gentlemen have a holy 
horror at holding a fellow creature in bondage, but they 
feel no horror at the idea of sending our army to compel 
the owners of these slaves to pay over all the profits of 
these slaves into the pockets of the northern manufac- 
turers and capitalists. They consider slavery as a most 
heinous offence against God and man; yet they eall upon 
us, in the name of all that is dear in religion and movals, 
to authorise them to overrun South Carolina with fire and 
sword, unless she will pay over to them the profits of her 
slave labor. Or, in other words, they are too pions, too 
benevolent, to own slaves themselves, but they ask us, 
very modestly, sir, to convert the owners of slaves in 
South Carolina into their overseers, superintending cot- 
ton fields and rice plantations for their benefit. 

Yes, Mr. President, disguise this matter as you will, 
this is the question. We have long seen the tendency 
and object of the tariff policy. We deny your right to 
protect the free labor of the north, at the expense of the 
slave labor of the south. With usthere is no distinetion 
between the labor of the slave and the labor of the free, 
of the bondman and his master. ; 

The God of nature, nor the constitution, who alone 
has the right to determine what shall be law upon this 
subject, has made no distinction, and we will not permit 
this government todo it; to yield such a power would be 
to permit the free laborers of the north to convert the 
masters of our slaves into the slaves of northern masters. 
And it is because I believe the bill involves this question, 
and because I know the people of Alabama have a com- 
mon interest with the people of South Carolina, in re- 
sisting this oppression, that | am opposed to this bill. 

We hear gentlemen loud inthe praise of the constitu- 
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union: I can tell them, nay they have been told, agai, 
and again, how they can maintain the constitution a 
preserve the union. — Reject this bili, and modify the ta 
riff; do justice, and the necessity for force will cease. 

But some gentlemen seem to think they must sup ort 
the president. I can understand why the senators cee. 
senting manufacturing states, and particularly those wh 
never had any constitutional scruples upon the question 
of power, should support this bill. Although we ae 
told that this measure originated with the executive I 
can find no apology in that suggestion, which could justi- 
fy me, as a senator representing a southern state; yes, sir 
a slave holding, anti-tariff state, if I were so far to sacri. 
fice their interests as to vote for this bill. I know, sir, that 
the president has a commanding popularity among my 
people; and honest, unsuspecting planters and laborers of 
Alabama, gave him their confidence, when he wasa plain 
unpretending planter like themselves. But they voted 
for Andrew Jackson to be the president of a free people 
subject to all the restraints of the constitution; they did 
not expect that he would ask to be clothed with dictatorial 
powers, much less that he would march at the head of a 
standing army, for the purpose of enforcing, at the point 
of the bayonet, the collection of odious, unjust, unequal 
and unconstitutional taxes. ; 
But, I warn gentleman to pause. Who is it that are 
now so anxious to clothe the president with these new 
undefined powers? Are they not his old enemies? Are they 
not hislastopponents? But, sir, I give them my thanks, 
[am the representative of a brave, generous, and, there- 
fore, a confiding people. Yet, there are, in Alabama, as 
there are in all other states, ‘waiters upon Providence”— 
men whose highest ambition it is to worship power. 

The policy of our adversaries has been to purchase 

these false guides, and weaken our resistance by internal 
dissensions. 
If gentlemen will disregard all our entreaties: If in- 
stead of claiming the promise made the peace makers, 
they still persist in the exercise of injustice and oppres- 
sion: If, instead of reducing the duties and giving us 
peace, harmony, strength, and brotherly love, they force 
upon us this bill, they will do us one favor; they will 
force us to be united; they will unbind the eyes of the peo- 
ple; they will then see who it is that ‘shave sung peace, 
peace,” when there was no peace. I again would say to 
those gentlemen who suppose they are to reap a golden 
harvest of profit or of honors from this measure; you 
may have the power to pass your bill through this house; 
you may have the physical strength and the same gene- 
rous majority by which you have passed your tariffs, but 
you cannotenforce it. I defy you, with all the syeophants, 
hirelings, and office-seekers, now waiting for command, 
You may sweep the streets of your cities, and empty 
your work-shops and manufacturing establishments; at 
this enlightened hour of this free country, you cannot 
enforce it. 

We know our rights, and knowing them we dare 
maintain and defend them. 

FEBRUARY 14, 

Mr. Jéives. Mr. President: stranger as I am in this 
body, and now almost a stranger in my own country, 
though in spirit and affection never separated from it, I 
feel that I owe an apology to the senate for obtruding my- 
self at all upon its attention. Sir, 1 do it with great re- 
luctance, and with a deep sense of the disadvantages un- 
der which I labor. Most of the questions involved in the 
discussion of the bill now under consideration have sprung 
up during the period of my absence from the country, 
and the short interval which has elapsed since my return, 
has afforded me neither the time nor the opportunity for 
a detailed examination of them. I bring to them, there- 
fore, no other resources of argument or illustration thao 
those settled principles and fundamental notions which 
are rooted in the mind of every American citizen, in re- 
gard to the constitution of his country. 

_ Sir, the questions now to be settled are of the deepest 
import to the destinies of this country. They touch not 
the construction of this or that clause of the constitution 
only. ‘They go to the whole frame and structure of the 
government, and the vital principle of its existence. Sir, 
I should be recreant to my duty on this floor as the repre- 
sentative of a state, which, under Providence, had the 
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overnment, if I did not attempt, however feebly, the 
expression of my views on such an occasion. 

{ am impelled to this expression, Mr. President, by 
another consideration. It is my misfortune to differ from 
my worthy and honorable colleague, as well as from other 
honorable senators coming from the same quarter of the 
union as myself, in several of the views I have taken of 
this subject. It is due to them as well as to myself, and 
those whom we represent, that the grounds of this differ- 
ence of opinion should be stated and explained. And, in 
order to preclude all misapprehension, I beg leave to say, 
in the outset, that no one is, or has been, more thoroughly 
opposed to that whole system of policy, usually denomi- 
nated the American System, than l have been, and still 
am. My voice, sir, has been often and strenuously, how- 
ever ineffectually, raised against it in another division of 
this capitol. 1 consider it unjust in principle, inexpedient 
in practice, Cppressive and unequal in its operation—in 
short, an abuse of power, contrary to the true genius of 
our institutions. 

But, sir, what is entitled to far more consideration, the 
state which { have the honor in part to represent has re- 
yeatediy and strongly protested against this system; and 
it is but yesterday that her legislature earnestly renewed 
her appeal to the councils of the nation so to modify the 
system as to remove the just causes of complaint which 
had arisen against it. Sir, this appeal, and similar ap- 
peals which have emanated from the legislatures of other 
states, fortified by all those high considerations of patriot- 
ism, policy and justice which the crisis suggests, cannot 
fail to have their proper effect. ‘There is every reason to 
believe that this distracting question will be settled, and 
speedily and satisfactorily settled, as it ought to be. But 
notwithstanding these grounds of hope, one of the states 
of the union has rashly undertaken to redress her griefs 
by a formal abrogation of the laws of the United States 
within her limits. She has declared the whole series of 
revenue laws, from the origin of the government to the 
present day to be null and void; has prohibited their exe- 
cution within her borders, under high penalties, and has 
ordained various other measures with the express view of 
defeating and arresting their operation. 

In this state of things, we are called upon to say if the 
government of the United States shall acquiesce in this 
open defiance and violation of the laws of the union, with- 
out taking any step whatever for their enforcement? For 
myself, Lam free to say, that I do not thus read my oath 
to support the constitution of the United States. I donot 
thus understand my duty to my country, or the interest 
and the honor of my own state. What, sir, will be the 
consequence if South Carolina be permitted, without op- 
position, to nullify the revenue laws of the union? Will 
not that uniformity of imposts, and that equality in the 
fiscal and commercial regulations of the union, which are 
guaranteed by the constitution, be at once abolished by 
the arbitrary act of South Carolina, to her own advantage, 
and to the detriment of the other states? Sir, as a repre- 
sentative of Virginia, Iam not willing that Virginia shall 
be compelled to pay taxes, while South Carolina, by her 
own illegal and unauthorised action, is suffered to go quit 
ofthem. Yet this must be the unjust consequence of ac- 
quiescence in nullification; or otherwise, a result still 
more Gstressing to the whole country will ensue—the 
cnure vommerce of the country will be drawn to the free 
ports of South Carolina; the ports of the other states, with 
all the important branches of industry connected with 
them, will be consigned to ruin; and, at the same time, 
the whole revenue of the nation will be cut off and de- 
stroyed, 

Bad as these consequences, or any of them, may be, 
there is yet another view of the subject, of still higher im- 
portance. The example would inflict a mortal wound on 
the constitution. The government would be thencefor- 
ward virtually dissolved, and we should inevitably fall 
back into the anarchy and confusion of the articles of con- 


federation—if, indeed, after such an example of weak- 


less, the states should continue connected by any tie 
whatever, 

For one, therefore, I feel myself constrained, by the 
ighest considerations of duty, to give my assent to such 
measures as may be necessary and proper to provide for 
the execution of the laws, while they remain unrepealed. 

“re are some provisions in the bill now under conside- 
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ration of which I do not approve, as I shall have occasion 
to say more fully, when I come to explain my own ideas 
of the legislation best adapted to meet the crisis, But we 
are met at the threshold with a preliminary denial of the 
right of the government to adopt my. measures whatever, 
for the execution of a law of the United States, which 
shall have been nullified by the authorities of a state. 
This position has been maintained by both of the honora- 
ble senators from South Carolina, and especially by the 
houorable sevator who spoke first, [Mr. Calhoun] in the 
remarks made by him at the time of submitting his reso- 
lutions, whieh are now lying on your table. 

How, sir, has this extraordinary position been attempt- 
ed to be sustained? One would have supposed that a power 
so radically affecting the whole operation of our system, 
us an absolute state veto on the laws of the union would 
have been, in some form or other, expressed in the con- 
stitution. Lustead of this, we find an express declaration 
that the constitution and laws of the United States shall 
control, and be supreme over, the constitution and laws 
of the respective states. Yet the honorable senator ;Mr. 
Calhoun) seeks to do away all this, by setting up _ the 
metaphysical deductions and ingenious creations of his 
own mind, in the place of the positive terms of the instru- 
ment itself. Sir, 1 propose to follow the honorable sena- 
tor, step by step, in the proeess of reasoning by which he 
has attained so singular a result, And as | am anxious to 
deal with his argument in all possible fairness, I will first 
state what | understood that argumeut to be, in order that, 
if L shall have fallen into a misapprehension of any part 
of it, the honorable senator may set me right. 

I understand the honovable senator, then, thus—after 
stating that the problem is to ascertain where the para- 
mount power of the systema is, and that that power must 
be where the sovereignty is, he proceeds by saying that 
the constitution of the United States, is a compact be- 
tween the several states—that these states only are sove- 
reign—that the government of the United States is not 
sovereign, because, according to the principles of modern 
political science, sovereiguty is not the attribute of any 
goverument—that it resides in the people—that the only 
people, known to the true theory of our institutions, is 
the people of the several states distinctly—that if the peo- 
ple of any one state in the union, therefore, shall, in its 
sovereign capacity, interpose between its citizens and the 
government of the United States, the act of a sovereign 
being always biading on its citizens, the citizens of that 
state can no longer owe obedience to the government of 
the United States, or be properly subject to its action,— 
but that if the act of the state, so absolving its citizens 
from obedience to the United States, be a violation of the 
compact with the other states, it is the state only as a po- 
litical community that isresponsible. I hope, sir, I have 
stated the reasoning of the senator fairly, as I have wish- 
ed and intended to do. ed P 

Now, sir, in regard to the first proposition laid down 
by the honorable senator from South Carolina, [Mr. Cal- 
houn} it gives me pleasure to say that | am entirely of 
accord with him. Here we draw our principles from the 
same pure fountain—the republican doctrines of 98 and 
99 as asserted, at that time, by the legislature of my own 
state. If there be any thing in politics or history resting 
on grounds of incontrovertible evidence and conclusive 
demonstration, it is that the constitution of the United 
States was adopted by the people of the United States, 
not as an aggregate mass of individuals, but as separate 
and independent communities. This, sir, is the founda- 
tion stone of our federal system, and every attempt to dis- 
place it has resulted in acknowledged failure, and has 
only served to establish it the more firmly. 

But, sir, are the other propositions of the henorable 
senator [Mr. Calhoun] equally true? Is it true, that there 
is no other sovereignty, Known to our political system, 
than that which resides in the people of each state dis- 
tinctly2 And, here sir, as the chief source of difficulty in 
all discussions of this sort is in the vague use of terms, 
let us fix what we mean by sovereignty. ‘The elementary 
idea of sovereignty is that of supreme uncontrolled power; 
and when applied to political organizations, I agree with 
the honorable senator from South Carolina [Mr. Cal- 
houn) that it cannot, with propriety, be predieated of ae 
vernment, which is a delegated and limited trust, but that 
it resides exclusively in the body of the community, which 
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creates and establishes the government. I readily grant, 
then, that the government of the United States possesses 
no sovereignty. The honorable senator [Mr. Calhoun 
seems to have supposed that this being admitted, it woul 
necessarily follow that the only sovereignty known to our 
political system, is in the people of each state distincily, 
there being, as he contends, no other people, according 
to its true theory, than the people of the several states 
separately considered. But, sir, this argument obvious~- 
ly overlooks the peculiar nature of our complex organi- 
zation, which embraces two distinct species of communi- 
ties—the separate communities, called the states, formed 
by the individuals who compose those states respectively, 
and the general community, called the United States, 
formed by the association of all the states into a political 
union. There is one body politic or community as clear- 
ly resulting from the association of states, in the one case, 
as there is such body politic or community resulting from 
the association of individuals, in the other. In the body 
of the community, the sovereignty of each system resides 
—that of the federal system, in the community called the 
United States, that of the state systems, in the body of 
the community called the state. You will remark, Mr. 
President, that I here speak of the United States, as con- 
tradistinguished from the government of the United States; 
and I contend that the term United States, as used in our 

olitical nomenclature, designates ene body politic, one 
integral community, (although a community composed of 
states), in which sovereignty resides,’as to certain purpos- 
es, as truly as it resides in the states, or several commu- 
nities composed of individuals, for the purposes of their 
organization. 

{ should not think it necessary, Mr. President, to dwell 
on an idea, which, to my mind, is so obvious, if I did not 
know that the suggestion of any waty in our federal or- 
ganization had recently given rise to much dissatisfaction, 
and if we did not live in times when the best settled prinei- 
ples have been boldly called in question, It may not be 
amiss, therefore, to bring a few proofs to the support of 
what I have ventured to assert—that the United States do 
form, to certain purposes, one community—one integral 
political body. We are all agreed that the United States 
form a confederate republic. Now, sir, what is the defi- 
nition of a confederate republic by that writer, who, 
among the political philosophers of modern times, seems 
to have best understood its characteristics, and to have 
most justly appreciated its advantages? Montesquieu says, 
‘*a confederate republic is a convention by which several 
smaller states agree to become members of a larger one, 
whieh they intend to form. It is a kind of assemblage of 
societies, that constitute a new one,” &e. ‘The writers of 
the Federalist, in the 9th No. referring to what Montes- 

uieu says on this subject, add: ‘‘the definition of a con- 
ederate republic seems simply to be ‘an assemblage of 
societies,’ or an association of two or more states into one 
state.” 

But, sir, let us appeal to a distinguished authority which 
is often inveked by the politicians of South Carolina, and 
for which I challenge a portion of their respect, on the 

resent occasion. Mr. Jefferson, sir, ina letter to Mr. 

dmund Randolph, which will be found in the 3d vol. of 
his political correspondence, wytten on the 18th August, 
1799, inthe very crisis of that great struggle for constitu- 
tional principles which terminated in the ‘civil revolu- 
tion” of 1801, and when he must be supposed to have 
weighed well all the bearings of his words, uses the fol- 
lowing language: ‘‘before the revolution there existed no 
such nation as the United States: they, then, first associat- 
ed as a nation, but for special purposes only. They had 
all their laws to make, as Virginia had on her first estab- 
lishment as a nation. But they did not, as Virginia had 
done, proceed to adopt a whole a system of laws ready 
made to their hand. As their association as a nation was 
only for special purposes,” &c. 

Sir, it would be easy to shew, if the time of the senate 
were not too precious to be consumed in unnecessary dis- 
cussion, that the reeognition here made of the United 
States as forming one nation, for certain purposes, is of 

articular weight, from the nature of the question which 

r. Jefferson was then discussing, and which would have 
rendered his course of argument much shorter and sim- 
pler, if he could have denied altogether the existence of 
any national individuality in the United States. 





—— 


Mr. Jefferson's authority, is this vies of ie, 1 worth a 
hae ) . » 1 would ask 
if the same language has not been habitually used by 4) 
of our great men who were contemporary with the fe 
mation of the constitution, and with the vital questions oj 
construetion to which the first ten years of its operatic 
gave rise? We all remember Mr. President, that Bene 
ral Washington, in that noble monument of patriotiss, 
and wisdom, his farewell address, speaks of the “unity of 
government which constitutes us one — and of ‘the 
states bound together by ‘‘an indissoluble community of 
interest as one nation.”” Mr. Maison, than whom ¢ey. 
tainly no higher authority can be appealed to, in regarg 
to that constitution which is the workmanship of his ow, 
hands, thus writes in his letter to the editor of the No 
American Review: ‘‘the constitution of the United States 
being a compact among the states in their highest sove. 
reign capacity, and constituting the people thereof op, 
people for certain purposes, cannot be altered or annulled 
at the will of the states individually, as the constitution 
of a state may be at its individual will.” 

But why add to this list of distinguished authorities 
farther than to cite the authority of the honorable senator 
from South Carolina himself. In his letter to gov. Hy. 
milton, published during the last summer, I find the fol. 
lowing passage: ‘the general government is the joint or. 
gan of all the states confederated into one general com. 
munity.”? And again: ‘tin the execution of the delegated 
powers, the union is no longer regarded in reference to 
its parts, but as forming one great community, to be go. 
verned by a common will,” &e. 

If, then, the United States do form “one community 

governed by a common will,” sovereignty may and does 
exist in the body of that community, for the special pur. 
poses of the union, just as effectually and unquestionably 
as sovereignty exists in the people of an individual state, 
for state purposes. My answer, then, and I flatter my. 
self a conclusive one, to the argument of the honorable 
senator, is that the sovereignty of our federal system js 
neither in the government of the United States, nor in 
the people of the individual states separately considered, 
but in that ‘*great community,” or body politic, called 
the United States, resulting from the association of all the 
states, for special purposes. Mr. Jefferson, in the letter 
to Mr. Randolph, from which I read the extract cited » 
few moments ago, says, very properly, that ‘‘the whole 
body of the nation,” or community, ‘‘is the sovereign 
power for itself.” 
_ ‘There is a practical criterion, of very easy application 
in our American institutions, for determining where so- 
vereignuty resides. Sovereignty resides where the power 
of amending the constitution or fundamental law resides. 
In a single state, this power resides in the people of the 
state, and of course the sovereignty resides in them also. 
In the union, this power resides in the federal communi- 
ty composed of all the states, and according to an express 
provision in the constitution, requires for its exercise the 
concurrence of three-fourths of the states. According to 
this plain, practical test, then, the actual sovercignty of 
the union is in three-fourths of the states. 

Here, again, 1 am happy to fortify myself by an autho- 
rity, which, if not that OF the honorable senator bimsell, 
as it is generally understood to be, must, at least, con 
mand his very high respect. I allude to the report and 
exposition adopted by the legislature of South Carolina in 
December, 1828. From that document, I beg leave to 
read to the senate the following extract: 

“Our system, then, consists of two distinct and indepen- 
dent sovereignties. ‘The general powers conferred onthe 
general government are subject to its sole and exclusive 
control, and the states cannot, without violating the cov- 
stitution, interpose their authority to check, or in any 
manner counteract, its movements, so long as they are 
confined to its proper sphere; so also the peculiar and lo- 
cal powers, reserved to the states, are subject to their ex 
clusive control, nor can the general government interfere 
with them, without, on its part, also violating the consti- 
tution. 
our institutions, it will be proper to remark that there 15, 
in our system, a striking distinction between the gover? 
ment and the sovereign power. Whatever may be the 
true doctrine in regard to the sovereiguty of the states in- 
dividually, it is unquestionably clear, that while the g& 
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vernment of the union is vested in its legislative, execu- 
tive and political departinents, the actual sovereign power 
resides in the several states, who created it, in their se- 
arate and distinct political character. But by an express 
provision of the constitution, it may be amended or chang- 
ed by three-fourths of the states; and each state, by as- 
senting to the constitution with this provision, has surren- 
deved its original rights as a sovereign, which made its 
individual consent necessary to any change in its political 
condition, and has placed this important power in the 
hands of three-fourths of the states, in which the sovereign- 
ty 0 the union under the constitution does now actually 
reside, ”’ 

Here, then, Mr. President, we have a distinct acknow- 
ledgment, in accordance with the principles | have laid 
down, that the sovereignty of the federal system is not in 
the people of any one of the states, acting separately, as 
the honorable senator now contends, but in turee-fourths 
of the states acting concurrently. The honorable senator 
has told us that the paramount power of controlling the 
general government must reside, where the sovereign- 
ty of the system resides. The problem stated by him was 
to ascertain where that power does reside, and is here 
conclusively solved by his own state, in a solemn exposi- 
tion drawn up by himself. The plain result is, that the 
paramount or sovereign power is not in the people of any 
one state, but in three-fourths of all the states. 

This important document, also, in acknowledging that 
there ‘‘are two distinct and independent sovereignties” in 
our complex organization, recognizes the correctness of 
another of the positions I have laid down—that there is 
ramp | inthe United States, in regard to the pur- 
poses of the union, as well as sovereignty in the several 
states, for state purposes. It has become fashionable, of 
late, to deny that there is any sovereignty in the United 
States, (I speak, of course, of the U. States as a political 
community, and not of the government of the U. States), 
and toclaim for the states separately, an absolute, complete, 
and unqualified sovereignty, to all intents and purposes 
whatever. Sir, this is a novelty unknown to the founders 
of the constitution, and has sprung up in the hot bed of 
excited, local politics. At the period of the adoption of 
the constitution, it was distinctly made known and uni- 
versally understood, that to the extent to which sovereign- 
ty was vested in the union, that of the states severally, 
was relinquished and diminished. Whiat is said, sir, by 
the convention which framed the constitution, in com- 
municating their work to congress to be submitted to the 
people? The following unequivocal language is held in 
the letter addressed by the convention to congress, on 
that occasion, and signed by general Washington, as pre- 
sident of the convention. ‘It is obviously impracticable 
in the federal government of these states to secure all the 
rights of independent sovereignty to each, and yet provide 
for the interest and safety of all. Individuals entering 
into society must give up a share of liberty to preserve 
the rest,” &e. Let not any attempt be made to lessen 
the weight of this declaration by representing it as the ex- 
pression of the individual sentiment of general Washing- 
ton, by whom the letter was signed. ‘The draft of the let- 
ter was carefully prepared, under the orders of the con- 
vention, by the same committee, which was charged with 
g'ving the final shape to the constitution itself, and both 
were sanctioned aud adopted by the convention, at the 
same time. It was then the solemn explanation of their 
Own act by the convention themselves, made known to 
the people, and understood by them, when the states rati- 
fied and adopted the constitutien. 

ut, sir, let us trace this matteralittlefurther. Among 

the contemporary publications, explaining and recom- 
mending the new constitution, the essays of the Federalist, 
as well for the distinguished ability with which they were 
written, as for the high character of the authors, two of 
whom were members of the convention which framed the 
constitution, were universally read, and profoundly con- 
sidered. In the letter of Mr. Jefferson to Mr. Gerry, 
an extract of which was read the other day, by the honora- 
© senator from Pennslyvania, [Mr. Dallas] it is said 
with at force and propriety, that the constitution 
shoul always be understood ‘in the sense in which it 
Was advocated by its friends, and adopted by the states.” 
Ow, sir, let us see in what light it was presented to the 


_ 





by its distinguished advocates and expounders, the writ- 
ers of the Federalist. Nothing would have been better 
caleulated to procure its ready adoption by the states, 
than to have told them that it left their sovereignty en- 
tirely unimpaired. But, sir, its honest and enlightened 
advocates, the writers of the Federalist, attempted no such 
imposition on the good sense of the people. They told 
them distinctly, that ‘‘sovereignty in the union, and com- 
plete independence in the members, are things repugnant 
and irreconcileable.” Fed. No. 15. : 
In the 45th No. of that publication, where Mr. Madi- 
son is noticing the objection that the new constitution 
would curtail the states of some important attributes of 
their sovereignty, instead of denying the charge, as it 
might have been politic to do in order to appease the 
jealousy of state pride, he boldly admits and justifies the 
fact. He tells the people of America that if it be demon- 
strated that the union is necessary to secure their happi- 
ness, necessary to secure them against foreign wars, 
against war and contention among the states, against vio- 
lent and oppressive factions, against overgrown military 
establishments, and against all the other nameless ills that 
would be the inevitable consequence of separation, it is 
idle to object to a constitution, without which that union 
cannot be maintained, that it would curtail the states of a 
portion of their sovereignty. On the contrary, he adds, 
that so far as the sacrifice of a portion of state sovereignty 
shall be necessary to the objects of the wnion, thus shewn 
to be indispensable to the happiness of the people, the 
voice of every good citizen must be, let the sacrifice be 
made. Sir, the sacrifice was freely made, to the extent 
required by the great objeets of the union; but all that 
portion of sovereignty not necessary to be vested in the 
union for those high purposes, still remains unimpaired 
in the respective states. . 
In pursuance of this leading truth, the language habi- 
tually used in the Federalist to characterize the sovereign- 
ty of the states, is the ‘‘residuary sovereignty of the 
states,” or ‘the portion of sovereignty remaining in the 
states,” after that which is surrendered to the union. In 
rapidly glancing over this celebrated collection, I find 
the expression ‘‘residuary sovereignty of the states,” as 
distinguished from ‘a complete and undiminished sove- 
reignty, used in three several numbers, (No. 39, 43, 62), all 
writien by Mr. Madison, whose guidance, I eoufess Lalways 
follow with peculiar confidence, for no man, from the re- 
lation in which he stands to the constitution, can be sup- 
posed to be more thoroughly imbued with its true philo- 
sophy. It is a remarkable cireumstance, as evineing 
the unvarying fidelity of Mr. Madison’s mind to this 
fundamental truth of a partial surrender of sovereignty 
by the states, that at the distance of more than ten years 
from the publication of the Federalist, in his celebrated 
report of the Virginia legislature of 799, he again uses 
the same form of expression—‘‘the residuary sovereignty 
of the states.” 

Sir, that report, in recognizing, as it does in express 
terms, ‘‘the sovereignty of the United States,” as well as 
in attributing to the several states a residuvary sovereignty 
only, shows that the idea of an absolute and undiminished 
sovereignty still remaining in the states, was as little en- 
tertained by the fathers of the political church, from 
which the senator from South Carolina professes to derive 
his tenets. as by the founders and original advocates of 
the constitution. In farther illustration of this point, 
since Virginia authority has grown very much into vogue, 
i may be permitted to refer to the address of the legisla- 
ture of Virginia, to the people of the state, which accom- 
panied the famous resolution of *98. In that address, 
zenerally supposed to be the production of John ‘Taylor, 
of Caroline, as thorough-going a champion of state rights 
as the senator from South Carolina could desire, we find 
the following declaration—‘‘it was then admited that the 
state sovereignties were only diminished by powers spe~- 
cially enumerated, or necessary to carry the specified 
powers into effect,” thus acknowledging of course, that, 
to that extent, the state sovereignties had been diminished. 

Sir, I claim myself to be an humble but devoted disci- 
ple of this good old school of 98 and 99, and I might 
speak, if it were proper to do so, of some little opportu- 
nity [have enjoyed of being instructed in its doctrines by 
the great men who were its teachers and founders. I che- 





People, in reference to this question of state sovereignty, 


rish their doctrines, sir, as 1 do their fame, with rever- 
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ence, and I will adhere to them with my latest breath. But 
as I believe in, and value those doctrines, I utterly reject 
the spurious interpolations which have been attempted 
upon them by modern scholiasts and commentators 

The republicans of °98 and 799, Mr. President, never 
contended that the states retained, under the constitution 
an absolute and undiminished sovereignty; that they still 
possessed what they had given up—that the whole was 
not diminished by the substraction of a part. But they 
contended that all the sovereignty, which had not been 
voluntarily surrendered to the union, was inviolably re- 

served to the states, that the states are sovereign within 
their several spheres, as the union is in the sphere mark- 
ed out to it, and that the harmony of the whole system is 
only to be preserved by each power revolving in its pro- 
per orbit. It was reserved for modern times to assert 
that eccentric and lawless state sovereignty, which ‘‘shoots 
madly from its sphere” to arrest the movements, and to 
ney the acts of the federal authority. 

The honorable senator from S. Carolina, while admit- 
ing, in one part of his remarks, that the people of the states 
had delegated a portion of their sovereignty to be exercised 
through the general government, said, that to delegate, 
however, was not to part with; that, as between principal 
and agent, the delegated power might, at any time, be 
resumed, and that, consequently, the people of the se- 
veral states might, at their pleasure, resume the powers 
they had granted to the general government. Now, sir, 
while I will not deny the truth of the general proposition 
that, as between principal and agent, the principal may 
at any time resume the powers he has granted, I do ut- 
terly deny the application of it which has been made by 
the gentleman from South Carolina. In the first place, 
this is not merely a question between the people of South 
Carolina and the common agent of the states, the general 
government, but it is a question decply involving the 
rights and interests of third parties, to wit: the other 
states. But, if it were purely a question between South 
Carolina and the general government, South Carolina 
alone could not resume the powers whieh had been grant- 
ed to the latter. She is but one out of twenty-four prin- 
cipals, who jointly granted these powers, and she can no 
more, so far as constitutional right is concerned, by her 
single act, resume the powers thus jointly granted, than an 
individual citizen of a state can resume the powers jointly 
granted by himself and the rest of the society to their state 
government. Gentlemen seem to confound the relation in 
which the people of a state stand to the government of the 
U. States with that in which they stand to their own state 
government. The people of South Carolina may at any 
time, resume or modify the powers they have granted to 
their state government, because, in relation to that, they 
form the entire delegating body; but, in relation to the 
rovernment of the United States, they are but one twen- 
ty-fourth part of the delegating body, three-fourths of 
which are, by the express terms of the compact, required 
to make any alteration in the government. 

[Mr. Calhoun here said that he had been misappre- 
hended by the senator from Virginia; that he had not 
said that the people of a state might resume the powers 
which had been granted to the general government, but 
that they had a right to judge of the extent of those pow- 
ersand whether they had been exceeded. 

Mr. Rives continued. It was more probable that the 
honorable senator, amid the diversity of new doctrines 
which had been broached, had forgotten all that he had 
said. The senator from South Carolina certainly did 
contend that the people of a state might resume the pow- 
ers which they had granted tothe general government, and 
in this, Tam sustained not only by my own recollection, 
but by the printed report of his remarks, which seems to 
have been very carefully prepared, and L presume, under 
his own eye. 

(Mr. Calhoun again explained. He had contended 
that if a state should resume the powers granted to the 
ore government, such resumption would only be a 

reach of compact for which the state, as a community, 
would be responsible, and not its citizens pega en ae 

Mr. fives replied. If, Mr. President, it be admittec 
that an attempt, on the part of a state, to resume the pow- 
ersgranted by itand the other states to the general govern- 
ment would be a breach of compact, then it necessarily 

follows that no state has a right, under the constitution, to 


a 
make such resumption. In other words, no state en 
have a constitutional right to break the constitution, L. 
regard to the effect of such an unconstitutional act of . 
state, in reference to the obligations of its citizens to the 
union, [ shall presently show that it cannot in any man. 
ner, disturb the regular action of the general government 
on individuals. 

But, before I do so, permit me to remark here again 
upon that confounding of things entirely distinct in their 
natures, of which we have had so many examples in the 
course of this discussion. . I could not but observe, the 
other day, that the honorable senator from Kentucky 
[Mr. Bibb] in developing the principles of the senator 
from South Carolina, had appealed to the Declaration of 
Independence, in support of the right of the people of q 
state to resume the powers granted to the general govern. 
ment. Now, sir, does not the source from which the 
honorable senator derived this right fix its true character 
as being revolutionary, and not constitutional. What 
sir, was the Declaration of Independence? Was it not a 
declaration of natural not of conventional rights—of revo- 
lutionary, not of constitutional remedies, of remedies not 
founded on or consistent with the continuance of the eon. 
stitution, but springing into existence from such a funde- 
mental violation of its guarantees as to amount to a virtual 
dissolution of government? Sir, [ should be the last man 
to deny or to impair that sacred right of resistance to op. 
pression which is conseerated by the Declaration of Inde. 
pendence—the right of every people, whenever their go. 
vernment shall prove destructive of those great ends for 
which all governments was instituted, “to throw off such 
government, and to provide new guards for their future se- 
curity.” But, sir, this is not the ground on which S. Caro. 
lina has placed herself. She seeks to throw off, not the 
government, but the obligations it imposes—to enjoy its 
protection put to yield it no obedience—to participate in 
all its benefits, but bear no share of its burthens. And all 
these contradictions are to be reconeiled by the talismanic 
interposition of state sovereignty. 

Now, sir, let us see how this is to be done. The ar- 
gument of the gentleman from South Carolina, is this, 
that as the citizen was originally bound to obedience to 
the general government by the act of his state, in its sove- 
reign capacity, a like act of his state may release him 
from that obligation—that if the act of a state, absolving 
its citizens from obedience to a law of the United States 
should be a breach of the compact with the other states, 
it is the state alone which is responsible, and that there 
is, theneeforward, no right on the part of the general go- 
vernment, to execute the law by acting on the individual 
citizens of the state. Sir, this argument is plainly found- 
ed on a total misconception of the nature of our present 
political system, and of the characteristic differences be- 
tween it and the articles of confederation. From the mo- 
ment of the adoption of the present constitution, a direct 
relation is created between the government of the United 
States, and the citizen. The authorities of the union no 
longer act through the states by requisition, as under the 
articles of confederation, but directly on persons and 
things by its own /aws. ‘The great object of the change 
of system was to render the government of the union 
entirely independent of the action of states, in the per- 
formance of its high constitutional funetions. For this 
purpose, it was not only invested with the power of mak- 
ing laws, but of executing them, by regular, judicial and 
executive organs, and by the physical force of the cour- 
try also, if need be; for it will not be forgotten that, 
among the powers expressly vested in congress, is that 
of **providing for calling forth the militia to eaecute the 
laws of the union.” ‘To mark still more unequivocally 
the intention of the new constitution to place the govern- 
ment of the union in the exercise of its powers, above 
the control of individual states, it is expressly declared 
that the ‘‘eonstitution and the laws of the United States, 
which shall be made in pursuance thereof, &e. shall be 
the supreme law of the land, any thing in the constitution 
or laws of any state to the contrary notwithstanding.” 
Now, sir, would not all these characteristic features © 


the gentleman from South Carolina, and should we not 
he brought back by it et once to the fatal weakness and 
inefficicney of the articles of confederation? Would not 





the government be superseded in its direct and authorite- 
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se, action on individuals, the vital principle of the pre- 
yt constitution—would not its daws become mere re- 
acisitions, subject at any time, to be defeated or arrested 
at the will of a state. Would it not in short, lose every 
characteristic property of government, and become a 
mere league. Such, sir, are the inevitable effect and fatal 
tendency of the doctrines now broached—to subvert, by 
refined constructions, the present constitution of the Unit- 
ed States, and to set up again, in its place, the abandoned 
articles of confederation. ne 
Do we not already, Mr. President, hear the constitution 
of the United States, in various quarters and in the gravest 
manner denominated a league a treaty of alliance and 
confederation. It was with great regret, sir, that I heard 
my worthy and honorable colleague, (Mr. T'yler] the 
other day, call it in express terms a league, and insist 
upon the elose resemblance and identity in many respects, 
which he supposed to exist between it, and the articles 
of confederation. Sir, to me the two systems are as op- 
site as light and darkness. The articles of confedera- 
tion were a true /eague, constituting a common consulta- 
tive body for all the states, but depending entirely on the 
sovereign will and pleasure of each state for the execu- 
tion of its measures. The present constitution creates a 


government—a government, it is true, resting on compact 


between the states and limited by the terms of that com- 

ct, but still to the extent of its granted powers, possess- 
ing all the means and organs of efficient action as com- 
pletely as any other government under the sun. Com- 
pare the two instruments, sir, and their very form ad- 
monishes you at once of this radical difference. ‘The one 
is, inform as in substance, a treaty by which ‘‘the states 
severally enter into a firm league of friendship with each 
other.” The other is ‘‘a constitution ordained and estab- 
lished by the people of the United States.” It is true, 
that you will find in the articles of confederation an enu- 
meration of many of the powers which are vested by the 

resent constitution in the congress of the United States. 
jut, sir, the great power, the vital power of carrying 

these powers into effect, was wholly wanting. The mea- 
sures of the old congress were addressed to the states, and 
depended for their effect on the action of the states. It 
was the principle of legislation for political communities, 
and not for the individuals of which they are composed, 
that constituted the radical vice, and led to the total and 
melancholy failure of the articles of confederation. The 
great object of the new constitution was to correct that 
fatal defect, and to extend the authority of the union di- 
rectly to the persons of individuals. The difference, in 
this respect alone, between the two systems, makes a 
perfect contrast running through all their operations and 
results. 

Gentlemen would do well to refresh their historical re- 
collections a little, on this subject. Have they forgotten 
that melancholy picture of embarrassment, humiliation 
and distress every where exhibited in this country, in the 
interval between the close of our revolutionary struggle 
and the adoption of the present constitution, all resulting 
from the fatal inefficiency of the articles of confedera- 
tion? Our most sacred engagements with foreign nations, 
as well as with our own citizens, unfulfilled—theirs 
with us consequently unperformed—the requisitions of 
congress upon the states regarded ‘‘as the idle wind’’— 
the non-compliance of one state an example for the refu- 
sal of another—commerce paralyzed for the want of uni- 
form regulation—credit, public and private, extinguished 
—industry languishing—every thing, in short, tending to 
anarchy and confusion, and in one part of the union, the 
banner of rebellion and defiance to the laws openly un- 
furled? From all these calamities and disasters, we were 
happily reseued by the adoption of our present constitu- 
tion. Would gentlemen, by construing away all its vital 
energies, ‘its whole constitutional vigor,” to use the 
expression of Mr. Jefferson, convert it back into those 
inefficient articles of confederation, for which it was sub- 
stituted, and thus renew the reign of anarchy, and of pub- 
lie and private distress, which attended that ill-fated 
system? 

There was another observation of my honorable col- 
cague, founded, as it seems to me, in the same erroneous 
view of our system from which in all kindness and respect, 

4m compelled to express my dissent. He adverted to 
© instructions given to the delegates of the states in 















































convention *‘to revise the articles of confederation,”’ not 
to abolish them, as a proper guide in determining the 
character and operation of the present consitution. But, 
sir, it appears to me, that so far as the true character of 
the constitution is concerned, the inquiry is not what the 
delegates in convention were instructed to do, but what 
they actually did, and what the people of the United States 
gave their assent to by their subsequent ratifications. The 
members of the convention, from high considerations 
suggested by the deranged and critical state of the coun- 
try, may have felt themselves justified in exceeding their 
instructions, and yet their work, when subsequently sanc- 
tioned by the adoption of the people, would not be the 
less legitimate and valid. Every thing depended upon 
the voice of the people, to whom the constitution was 
submitted for ratification. If they should disapprove it, 
though it might be in exact pursuance of instructions, the 
work would be of no effect. If, on the other hand, though 
departing from instructions, it should be approved by the 
people, that high approval would blot out all antecedent 
irregularities. 

The true question always is, not what project of a con- 
vention may have been orginally contemplated by this or 
that state, or brought forward by any member of the con- 
vention; but what constitution was actually adopted by 
the states? It is that constitution, the People’s constitu- 
tion, and not the project of Luther Martin, of Mr. Pat- 
terson, or of any other member of the convention, which 
we have sworn to support. 

The true character of that constitution depends on the 
sense in whieh it was understood and accepted by the 
people of the states, at the time of its adoption; and that 
again, as Mr. Jefferson so forcibly remarked in his letter 
to Mr. Gerry, on the sense in which it was explained and 
advocated by its friends. It is in this view, that the paper's 
of the Federalist are entitled to greater weight in fixing 
the true construction of the constitution than any other 
commentary whatever; for it was, in reference to the ex- 
planations given by it of the new system of government 
proposed, that the public mind throughout the United 
States formed its judgment in the final adoption of the 
constitution. 

Now, sir, in regard to this matter of instructions, it 
was distinetly admitted by the writers of the Federalist 
and other friends of the constitution that the convention 
had, in some respects, departed from their instructions, 
But still the departure was more in form than substance. 
Their authority, it is true, was ‘‘to revise the articles of 
confederation and to propose alterations and further pro- 
visions therein;” but the purpose of that revision was ex- 
pressly declared to be to render ‘‘the federal constitution 
adequate to the exigencies of government and the preser- 
vation of the union.” ‘These were the great objects to be 
kept constantly in view by the convention, and should 
never be lost sight of by us in our interpretations of their 
work. If to accomplish these objects, it was found neces- 
sary to propose an entirely new system, the departure 
from the letter of the instructions in this respect was but 
a sacrifice of form to substance—a preference of the end 
to the means. 

Sir, the-great end of the assembling of the convention, 
that which was called for by the universal voice, was an 
efficient government—an institution ‘tadequate to the eat- 
gencies of government and the preservation of the union.”” 

Sir, if it were not for the great sensitiveness which has 
been discovered of late in regard to the term national, | 
might remind gentlemen that in the resolution of the old 
congress under which the convention was assembled, the 
object of its labors was expressly stated to be the estab- 
lishment of ‘a firm national government,” Tam very 
far, Mr. President, from saying that the government ac- 
tually established is a national one, in the sense which is 
now generally attached to that term. But, sir, I cannot 
in compliance with the temper and fashion of the times, 
so far renounce the ideas and language which till lately, 
were universally familiar to the American mind, as to 
say that this government has no national features. Sir, 
though federal in its basis and principal relations, it does 
possess some national features; and those of an important 
character. In the very relation involved in this diseus- 
sion, the operation of the government in the execution of 
its powers, it is national, not federal. ‘The fundamental 





distinction between a federal and national government, in 
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this respect, is, that the former operates on the states 
composing the confederacy, in their political capacities; 
while the latter operates directly on the individual citizens. 
In this respect, no one can deny that the present govern- 
ment of the United States is strictly national. In the re- 

resentation of the people, in the other branch of the 
egislature, the government is also clearly national; while 
in the representation of the states in this braneh, and in 
other important respects, particularly the foundation on 
which it stands of compact between the states and the 
limited extent of its powers for special purposes, it is de- 
cidedly federal. But, sir, on this subject I will only refer 
gentlemen to a well known number of the Federalist, [the 
59th] written by Mr. Madison, where they will find a 
thorough analysis of the government in all its relations, 
and where it is clearly shown that it is neither wholly 
federal nor wholly national, but a composition of both. 
Sir, no construction of the constitution ean be a sound 
one, or lead to results just in theory or safe in practice 
which does not keep steadily in view this mixed charac- 
ter of the government and look as well to its national as 
to its federal features. 

I have been led, Mr. President, into this digression on 
the general character of our present political system, as 
distinguished from the articles of confederation, to which 
it is said to bear so close an affinity, because, I do firmly 
believe that if the doctrines now contended for shall pre- 
vail, as complete a subversion of our existing institutions 
will have been effected, practically, as if the constitution 
of the United States were formally abolished, and the ar- 
ticles of confederation again established! Is not the dis- 
tinguishing feature, the vital principle of the present con- 
stitution, the power, which it vests in the government of 
exeeuting its laws by a direct action on individuals? But 
it is contended that the government of the union may, at 
any time, be superseded in this direct action on individuals 
for the purpose of executing its laws, by the interposition 
of a state declaraing a law of the United States to be null 
and void. If this be so, is it not obvious, that the govern- 
ment of the union is, at once, reduced again to that de- 
pendence on the authorities of the individual states, in 
the performance of its constitutional functions, which it 
was notoriously the chief object of the present constitution 
to avoid and remedy? 

That the interposition of a state acting in her sovereign 
capacity through a convention of the people, as in the 
case of South Carolina, is of no more avail to arrest the 
execution of the laws of the United States, than an inter- 

osition in her ordinary political capacity, is apparent 
rom the language of that clause of the constitution which 
asserts the supremacy of the constitution and laws of the 
United States, ‘“‘any thing in the constitution or laws of 
any state to the contrary notwithstanding.” The constitu- 
tion of a state is always the act of a state in her highest 
sovereign capacity; and if i¢ can oppose no obstacle to the 
laws of the union, as is here declared, it follows that 
neither the sovereign, nor the legislative interposition of 
a state is sufficient, under the constitution, to defeat a 
law of the United States. 

If any thing farther were wanting to show that the in- 
terposition of a state, cannot, under the constitution, ab- 
solve the citizen from his obligations to the union, conelu- 
sive proof is furnished by the rejection of the amendment 
proposed in the convention by Mr. Luther Martin, which 
was brought to the view of the senate, a few days since, 
by the honorable senator from Delaware | Mr. Clayton. | 
Mr. Martin, with the express view, as he tells us, of 
securing the citizens of the respective states against the 
effects of their responsibility to the United States, where, 
in obedience to the authority of their own state, they 
should oppose the laws of the union, submitted a propo- 
sition in the following words, as an amendment to the ar- 
ticle in the constitution concerning treason; “provided 
that no act or acts done by one or more of the states against 
the United States, or by any citizen of any one of the 
United States under the authority of any one or more of 
the said states, shall be deemed treason or punished as 
such,” &e. © This proposition, sir, was rejected, and the 
inference drawn from the fact by Mr. Martin is irresisti- 
ble—-that it was intended to preserve the constitutional 
authority of the union over the citizens of the United 
States in full force and effect, whatever might be done or 
enjoined by a state to the contrary. 
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But, among the new constitutional theories to whiel 
the controversies of the times have given birth, it jite 
to be now gravely contended that there is no such thine 
as a citizen of the United States—that it is only as Citizen 
of a particular state, and in virtue of their allegiance “1 
that state, that the people of this country are under sy 
obligations of obedience to the government of the whlon 

[Mr. T'yler here said that he had not asserted that thers 
was no such thing as a citizen of the United States, jy, 
had asked, who had ever seen a citizen of the governnen: 
of the United States. } 

Mr. Fives resumed. My honorable friend will per. 
ceive that this is but an evasion, not a solution of the dif. 
ficulty. Who, sir, has ever scen a citizen of the Lovern- 
ment of Virginia? There is no more a citizen of the 
government of Virginia than there is a citizen of the 
government of the United States. 

The relation of allegiance, sir, is not between citizen 
and government—it is between citizen and sovereign. [ft 
is the whole body of the community which is, with us 
the sovereign, and it is to that sovereign that allegiance 
isdue. Now, sir, I have already shown that the United 
States, for certain purposes, do form one great political 
community, in which the sovereignty of the union resides, 


just as the sovereignty of the respective states resides in 


the people of each state separately considered. It is to the 
United States, then, in their sovereign character, and not 
to the government of the United States, that allegiance js 
due. ‘That thereisa direct relation of allegiance between 
the United States and the citizens of this country, so far 
as the objects of the union are concerned, is sufficiently ma- 
nifested, not only by what is intrinsically implied in the 
term ‘‘citizen of the U7. Sates,” which is frequently used 
in the constitution but by the fact that the constitution pro- 
vides for the punishment of treason against the U. States.” 
‘Treason is essentially the breach of the allegiance due to 
the sovereign power against which itis committed. There 
‘s, then, a direct allegiance due from the people of this 
country to the U7. States, as citizens of the United Sates, 
to the extent of the sovereignty which, for special pur- 
poses, resides in the union. We are at the same time, 
citizens of our respective states and as such owe allegianee, 
cach one to his own state, to the full extent of the sove- 
reignty abiding in the states severally. ‘To each power 
we owe allegiance, within the limits of their respective 
sovereignties; to neither beyond. 

But, sir, it is said that allegiance and protection, are 
reciprocal, and that as our protection in all the most in- 
teresting relations of life is derived from our respective 
states, to them our allegiance is exclusively due. — It has 
been contended that we derive no protection from the 
United States, exeept when we are on the ocean or in fo- 
reign countries, beyond the limits of the states. _ If this 
were so, still it would be something that we are efficient- 
ly protected by the strong atm of the union, where the 
states are powerless to protect. But sir, is it true that 
we receive no protection from the United States, while 
we remain within the limits of the country? Do not the 
United States, on the contrary, protect us even against 
the arbitrary and unjust legislation of our own states, in 
declaring, as the constitution declares, that *‘no state shall 
pass any bill of attainder, ea post facto law, or Jaw im- 
pairing the obligation of contracts?” Is it not the United 
States which, throngh the medium of the judicial power, 
secures to us an impartial administration of justiec in all 
controversies with citizens of other states or foreigners’ 
is it not the United States again which secures to us the 
privileges and immunities of citizens in the other states’ 
What power is it that protects us in the enjoyment of our 
most inestimable political rights—which guarantees to Us 
the blessings of a “republican form of government,”— 
which defends us against the excesses of ‘domestic vio 
lence” and faction, as well as the calamities of hostile 
‘Sinvasion?”? Is it not this same despised United States’ 
Sir, wherever we are, at home or abroad, on the bosom 
of the ocean or by the tranquil fireside, whether danger 
threaten us in our civil, political or international relations, 
the broad zgis of the union is over us and covers us W!t 
itsample protection. Let it not be said, then, that w° 
derive no protection from the United States, which might 
merit some small return of allegiance. Sir, proud 48 
am of the title of citizen of Virginia, grateful as I am for 
the unmerited favor which that honored mother has show® 
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to me, I yet feel with the father of the country that ‘the 
‘st pride of patriotism Is exalted” by tae more compre- 

ensive tite of citizen of the United States—that title 
which gives me a share in the common inheritanee of 
glory which has descended to us from our revolutionary 
sages, patriots and heroes—that title which enables me to 
claim the names of the Rutled es, the Pinckneys and the 
Sumters of South Carolina, of the Hancocks, the Adams’ 
and the Otis’ of Massachusetts, and all the other proud 
names which have illustrated the annals of each and all 
of these states, as ‘compatriot with my own.” 

I have thus, Mr. President, reviewed the fundamental 
tenets of that new school of constitutional law, which has 
sprung up within the last four or five eventful years of 
our political history. I have endeavored to show that 
they have no foundation whatever in any just view of the 
constitution—that a are directly at war with the con- 
temporary understanding and expositions of its founders, 
and that they derive no countenance whatever trom the 
wineiples of that genuine republican school, which re- 
established the constitution in its purity,after the temporary 
yerversions to which it had been subjceted. These mo- 
dern doctrines, | do firmly believe, are, im their tendeney 
utterly subversive of that happy system of government, 
the preservation of which is not only the sole security for 
liberty with us, but the last hope of freedom throughout 
the world. If in the depth of these convictions, L shall 
have fullen into a warmer tone of discussion than is my 
habit, it will be attributed, [ trust, to its true cause, and 
not toany want of proper respect or kind fecling towards 
the members, one and all, of this body. 

Sir, we live in times when it is a solemn duty which 
every man owes his country to speak his opinions without 
disguise or equivocation, even at the risk of giving offence 
to some of those whom it would be his greatest pleasure, 
as well as highest ambition, to content in all things. | 
have been already admonished, sir, that a sword is at this 
moment suspended over my head, which may descend 
and sever the worthless thread of my political existence 
for the act of public duty L am now performing. 
it should be so I shall have at least one consolation, the 
consciousness of having fallen in the defence of the con- 
stitution of my country, and of that liberty which is in- 
dissolubly connected with it. 

Sir, L take leave to say that there breathes not the man 
who is more devoted than Lam to the maintenance of the 
just rights of the states. It is in that faith that TI was 
brought up, and in that faith I shall continue to the last. 
It isimthe salutary influence and power of the states under 
distinct and organised forms of action, aud the wise parti- 
tion of power established between them and the authori- 
ties of the union, that our system possesses guarantees and 
advantages unknown to any other which ever existed. Sir, 
the gentlemen who have claimed to be the special cham- 
ome of state rights here, appear to have a much more 

imited idea of those rights*than [ have. 


opposing acts of the general government. But, sir, ac- 
cording to my notion of them, they comprehend all rights 
of political power whatever not delegated to the United 
States, all such being expressly reserved by the constitu- 
tion to the respective states. 

But, it is asked, where is the security for these rights? 
In the first place, the constitution evideutly intended to 
provide, in the organization of the general government 
itself, important securities against encroachments on the 
reserved powers of the states. This body itself, repre- 
senting, as it does, the states in their co-equal and sove- 
th Sy characters, was especiatiy intended to guard the 
rights of the states against invasion from the federal autho- 
rity. Elected as its members are by the legislatures of 
te states, and responsible to them, it could not be doubt- 
ed that they would be animated with a watehful and jea- 
ous sensibility to the rights of their constituents. One 

of the states as represented in this body, though em- 
racing, as might well happen, but one-fourth part of the 
—_ of the United States, have it in their power to ar- 
‘. rd legislative measure, which should seem to them 
wire a upon their reserved powers. Here, then, we 
po a only one security for the rights of the states, but 
jdhgs check to the domination of that numerical ma- 
the 2. which has, of late, been so frequently held up to 
jealousy and denunciation of the states. 


Sir,.if 


J They speak of 
state rights as if they consisted exclusively in the right of 
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The president, also, is elected by the ‘‘states in their 
political capacities; the votes allotted to each state being 
in a compound ratio, which considers them partly as dis- 
tinct and co-equal societies, partly as unequal members 
of the same society.” Being thus chosen by the states, 
he cannot be supposed to be indifferent to their rights; 
and the constitution has armed him with a veto, which 
the experience of our political history, and especially of 
the last four years, has shewn may be effectually wielded 
for their defence. 

But if all the branches of the federal legislature, the 
president, senate, and house of representatives, should 
concur in the passage of an unconstitution:! measure, 
there is still another resort within the pale of the general 
government itself. The judiciary, holding their offices 
by an independent tenure, and sworn to support the con- 
stitution, may declare such an act of the legislative autho- 
rity null and void, and refuse to carry it into execution. 
Whatever leaning the courts of the United States may be 
supposed to have in favor of federal authority, examples 
are not wanting, nor very few, of their having pronounced 
against the validity of acts of congress, on the ground of 
their unconstitutionality; nor is it to be doubted that they 
will continue to do so, whenever the independent and 
conscientious exercise of their judgments shall require of 
them sueh an act of duty. 

If all these securities, provided in the organization of 
the general government itself, should fail, it would then 
he theright, as the duty of the states to interpose their con- 
servative influence. Though the federal judiciary should 
have decided the acts complained of to be constitutional, 
still the states, as sovereign parties to the compact, 
would have the right to judge, in the Jast resort, whether 
the compact had been pursued or not, to declare, in the 
most solemn form, their opinions that the acts in question 
are unconstitutional, and to invite the co-opcration, each 
of the others, in such measures as should be necessary aud 
proper either to obtain a repeal of the offensive acts or 
procure an amendment of the constitution itself. ‘These 
are modes of state interposition clearly within the limits of 
the constitution. There may be others also within the limits 
of the constitation. I am not prepared to say that the 
states might not + onstitutionally, by the exercise of their 
acknowledged legislative powers, on subjects clearly re- 
served to them, Oppose very serious impediinents of one 
sort or another to the execution of wowarrantable mea- 
sures on the part of the general government. In this re- 
spect it is not easy to mark the exact limit of the rights 
of the states; and as in the case of the privileges of par- 
liament in England, high considerations of policy may 
require that they should be left undefined. But one thing 
is certain: a state can never, as South Carolina has done, 
direetiy and formally annul a law of the United States, 
without an open departure from the constitution and a 
total renunciation of all tts obligations, 

The moral interposition of the states, of which [ have 
spoken, Mr. President, resting on the force of reason, 
and appeals to public opinion, will, Lam persuaded, be 
found sufficient to redress every real grievance in the 
practical operations of our system, whenever it shall be 
resorted to by any respeetable number of states, though 
short of a majority of the whole. ‘The suecess of this 
constitutional remedy, does not merely depend on its in- 
trinsic foree, however great that must be in every free 
government; but it derives a decisive efficacy from the 
knowledge of those ulterior, though dormant remedies, 
which lie in the hands of the states, above and beyond 
the constitution. \Lrefer, sir, to those natural rights and 
powerful means of self defence and active resistance 
which the states possess in their complete municipal or- 
ganizations, civil and military. It is in this view that, in 
all the contemporary discussions on the adoption of the 
constitution, the state governments were constantly re- 
ferred to as ‘affording, in every possible contingency, & 
complete security against invasions of the public liberty 
by the federal authority.” [Fed. Wo. 28.) They were 
to be ultimately not only the voice, but if necessary the 
arm of the public discontent.—[ Fed. Vo. 26.) The 
advantagesthey possessed through their civil and military 
organization, for ‘‘combining all the resources of the com- 
munity in a regular plan of opposition,” ‘‘of communicat- 
ing with one another, and uniting their common forces for 








the proteetion of their common liberty”—‘“‘for collecting 
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the public will, and directing the public force,” all these 
advantages and means of self defence, on the part of the 
states, were constantly referred to, and insisted on, as 
demonstrating the extreme improbuability of any serious 
attempt, by the general government, upon the liberties 
of the people or the states, and the certain triumph of 
the public cause, should such an attempt be made. The 
remedies here alluded to, are clearly revolutionary— 
*‘above and beyond the constitution.” ‘They are such as, 
I do firmly believe, there never will be any occasion, in 
the progress of our system, to call into exercise. But 
their potential existence is of value, as giving a certain 
efficacy to the moral remedies which are within the limits 
of the constitution, whenever those milder remedies shall 
be resorted to by any respectable portion of the siates; 
and it is in that view I now refer to them. 

There is another extra-constitutional remedy for the 
ultimate vindication of the rights of the states, (when 
they shall have been dangerously and perseveringly as- 
sailed) which also deserves to be borne in mind as adding to 
the force and efficacy of those constitutional remedies, of 
which I have spoken as resting on the moral influence of 
reason and opinion. This remedy deserves to be so much 
the more considered in this connection, because, though 
extra-constitutional, it is at the same time peaceful and 
complete. One-half of the states, whenever fundamental 
invasions of their rights by the general government shall 
seem to them to justify it, may peacefully suspend its 
operations by simply declining to perform the function 
assigned to them of electing senators, as, in that case, the 
majority requisite to constitute a quorum of one branch 
of the legislature, essential to the integrity of the go- 
vernment, would be wanting. ‘This opinion, at least, 
has been expressed by the highest judicial authority in 
the union. f odier to what was said by the distinguished 
chief justice of the supreme court, in the famous case of 
Cohen vs. Virginia. 

With all these means of w/timate practical control, 
resting in the hands of the states, it cannot be presumed 
that their solemu remonstrances, in the character of so- 
vereign parties to the constitutional compact, would be 
long disregarded by the government of the union. It is 
true that neither the complaints nor the opposition of a 
single state might carry with them a decisive influence. 
But if the usurpatiOu or the grievance complained of 
were a serious one, the denunciations of it would not be 
confined to a single state. Others would unite—their 
concurring appeals, bottomed on reason and justice, 
would be sustaincd by a growing public sentiment in the 
mass of the nation, and to this progressive moral power, 
enforced and strengthened, as I have shown, by other 
considerations, the councils of the union must always ul- 
timately yield. It was thus, sir, in the great ‘struggle 
of °98 and °99, in relation to the alien and sedition laws, 
which fell bencath the moral power of the states as the 
pioneers and orgaus of public opinion, The salutary 
efficacy of that same moral power has already manifested 
itself, in the most cucouraging manner, in relation to that 
system of policy which is the present subject of our re- 
monstrances and complaints. Have we not seen, in the 
north, the legislatures of Maine, of New Hampshire, 
and New York, one after another, responding to the ar- 
gumentative appeals of the southern states, and uniting 
with them in demanding an essential modification of the 
existing tariff. In the centre of the union likewise, the 
altered tone of Pennsylvania gives us assurance of an 
auspicious change of opinion already commencing there. 
In these results, due alone to the moral force of the re- 
monstrances and appeals which have proceeded from the 
southern states, we have a certain guarantee of the speedy 
redress of the inequality and injustice, of which they 
have complained. 

Let us contrast with this the effects which have been 
produced by the violent and illegal opposition of South 
Carolina. Haye we notall seen and felt that the attitude 
of open hostility to the authority of the union, assumed by 
that state, is the great obstacle to the present adjustment 
of this distracting question. Is it not the objection con- 
stantly urged by those otherwise manifesting the best dis- 
positions for justice and conciliation? The hon, senator 
from Kentucky, (Mr. Clay}, has told us that, fora long 
time, he considered the position ot S. Carolina towards the 
union, as presentingan insuperable obstacle to any legisla- 


. —————————— 
tion of relief during the present session of congress. 1, 
most happy that that honorable senator has, at last iq 
cause to entertain other views, and that he now feels the 
injustice of withholding relief from the aggrieved sta; : 
of the south generally, on account of the violent and j va 
proper proceedings of a single one of them. [I do ios 
certainly participate in the indulgence whieh that distin, 
ee senator seemed to feel for the errors of South 
arolina, when he assimilated her conduct to that of y; 

ginia, in the case of Cohens, and of Ohio, towards the 
bank of the United States. Sir, I can see nothin in 
common between the cases referred to, and the ae : 
attitude of South Carolina. ” 

(Mr. Clay here said he had admitted that the acts of 
South Carolina were much more offensive—the measure 
of the states referred to were, in principle, the ion 
though in degree widely different—he meant nothin 
he felt nothing, in apology for South Carolina. ] . 

Mr. #ives continued—I am not now disposed, Mr 
President, to moot these questions with the honorable 
senator from Kentucky. ‘Though there did seem to me 
to be an indulgent tone in his observations towards South 
Carolina, in which I could not sympathise, and while] 
am still unable to see any resemblance, either in prinej- 
ple or degree, between the course of Virginia and Ohio 
on the occasions alluded to, and the conduct of South Cy. 
rolina, I am yet too much disposed to co-operate with the 
honorable senator in the effort now to adjust this most dis. 
tracting question, to raise any points of needless discus. 
sion between us. In one thing, we ave perfectly of ac. 
cord—that the conduct of South Carolina, whatever may 
be its true character, presents no proper obstacle to doing 
Justice ina matter which as deeply concerns the interests 
of other members of this confederacy, as of that state. 
_ But, sir, the proceedings of my state, on another occa- 
sion of far higher importance, have been so frequently re- 
ferred to in the course of this debate, as an example to 
Justify the present proceedings of South Carolina, thatI 
may be excused for saying something of them. What 
then, was the conduct of Virginia in the memorable era 
of 798 und "99? She solemnly protested against the alien 
and sedition acts as ‘palpable and alarming infractions of 
the constitution’—she communicated that protest to the 
other states of the union, and earnestly appealed to them 
to unite with her in a like declaration, that this delibe- 
rate and solemn expression of the opinions of the states, 
as parties to the constitutional compact, should have its 
proper effect on the councils of the nation in procuring a 
revision aud repeal of the obnoxious acts. This was *‘the 
head and front of her offending—no more.” ‘lhe whole 
object of the proceeding was, by the peaceful force of 
public opinion embodied through the organ of the state 
legislatures, to obtain a repeal of the laws in question— 
not to oppose or arrest their execution while they remaln- 
ed unrepealed. ‘That this was the true spirit and real 
purpose of the proceeding is abundantly manifested by 
the whole of the able debate which took place in the le- 
gislature of the state on the oceasion. All the speakers, 
who advocated the resolutions which were finally adopted, 
distinetly placed them on that legitimate, constitutional 
ground, [need only refer to the emphatic deelaration of 
John Taylor, of Caroline—the distinguished mover and 
able champion of the resolutions. He said ‘the appeal 
was to public opinion—if that is against us, we must 
yield.” ‘The same sentiment was avowed and maintained 
by every friend of the resolutions throughout the debate. 

But, sir, the real intentions and policy of Virginia 
were proved, not by declarations and speeches merely, 
but by facts. If there ever was a law odious to a whole 
people by its daring violation of the fundamental guaran- 
tees of public liberty, the freedom of speech and freedom 
of the press, it was the sedition law to the people of Vir- 
vinia. Yet, amid all this indignant dissatisfaction—after 
the solemn protest of the legislature in 798, and the re- 
newal of that protest in °99—this most odious and arbi- 
trary law was peaceably carried into execution in the 
capital of the state by the prosecution and punishment 0 
Callender, who was fined and imprisoned for daring t 
canvass the conduct of our public men, (as Lyon and 
Cooper had been elsewhere), and was still actually im- 
prisoned when the legislature assembled in December, 
1800. Notwithstanding the excited sensibility of the 
public mind, no popular tumult, no legislative interfer- 
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ence disturbed, in any manner, the full and peaceable 





each of the states in the inception, were yet to have their 





execution of the law. ‘The senate will excuse me, I} final effect beyond their respective limits, in being direet- 


trust, for calling their attention to a most forcible com- 
mentary on the true character of the Virginia proceed- 
ings of 98 and ’99; (as illustrated in this transaction ), 
which was contained in the official communication of 
Mr. Mouroe, then governor of the state, to the legisla- 
ture at its assemblin in December, 1800. After refer- 
ring to the distribution which had _been ordered to be 
made among the people of Mr. Madison’s cclebrated re- 

ort of 98, he says—‘‘In connection with this subject, 
it is proper to add, that, since your last session, the se- 
dition law, one of the acts complained of, has been carried 
into effect in this commonwealth by the decision of a 
federal court. I notice this event, not with a view of 
censuring or criticising it. The transaction has gone to 
the world and the impartial will judge of itas it deserves. 
I notice it forthe purpose of remarking that the decision 
was executed with the same order and tranquil submis- 
sion on the part of the people, as could have been shewn 
by them ou a similar occasion, to any the most necessary, 
constitutional and popular acts of the government.” 
“The general assembly aud the good people of this com- 
monwealth have acquitted themselves to their own con- 
sciences, and to their brethren in America, in support of 
a cause which they deem a national one, by the stand 
which they made, and the sentiments they expressed of 
these acts of the general government; but they have 
looked for a change, in that respeet, to a change in the 
public opinion, which ought to be free, not to meastures 
uf violence, discord and disunion, which they abhor.”’ 

It is thus, sir, that the men of °98 and 799 then under- 
stood their own proceedings, and that the honored few, 
who survive, still understand them. Let us now, sir, look 
at the language of the proceedings themselves, and see if 
that fairly warrants any other construction. The proceed- 
ings of the legislature of Virginia in °98, consisted of a 
series of resolutions, eight in number. The third reso- 
lution, which is the one that has been most frequently ap- 
pealed to, asserts the right of the states, as parties to the 
compact, in cases of a deliberate palpable and dangerous 
exercise by the gencral government of powers not grant- 
ed by the compact, ‘‘to interpose for arresting the pro- 
gress of the evil, and for maintaining, within their respee- 
tive limits, the authorities rights and liberties appertain- 
ing tothem.” The seventh resolution, after expressing 
the warm attachment of the people of Virginia to the 
union and the constitution, proceeds—‘‘the general as- 
sembly doth solemuly appeal to the like dispositions in the 
other states, in confidence that they will concur with this 
commonwealth in declaring, as it does hereby declare, 
that the acts aforesaid,” (the alien and sedition acts) ‘‘are 
unconstitutional; and that the necessary and proper mea- 
sures will be taken by each for se wmf with this state 
in maintaining unimpaired the authorities, rights and li- 
berties reserved to the states respeetively or to the peo- 
ple.” Now, sir, it isa fundamental rule of interpreta- 
tion, in regard to acts and documents of every deserip- 
tion, that, in order to arrive at their true sense and mean- 
ing, the whole must be taken together, the parts must be 
construed in reference to each other. The two resolu- 
tions just cited, then, must be considered in conneetion 
with each other. The former asserts the right of the 
states to interpose for maintaining the authorities, rights 
and liberties appertaining to the respective stutes. But in 
what manner, by what measures are these rights and li- 
berties of the states to be maintained? The latter of the 
two resolutions gives the answer—‘“‘by necessary and pro- 
measures to be taken by exch for co-operating with 

irginta ia maintaining unimpaired the authorities, rights 
and liberties reserved,’’ &c. The measures were to be not 
Ouly necessary and proper, but such as admitted of co- 
¢peration, measures to be ‘taken by each for co-operating 
— * irginia in maintaining,” &e. This language ob- 

Is 

complete effect within the limits of the respective states. 
entucky could not, for example co-operate with Virginia 
UC an act by which Virginia should nullify a law of the 
tay within her own limits, because, there, the 
ees eee reecive its full and complete effect by the 
vane © and independent action of Virginia. Such mea- 

es, therefore, must have been contemplated by the re- 


the case of the alien and sedition acts, was the 


y excludes all measures, which have their full and 


ed to a common object, for the attainment of whieh the 
states could co-operate with each other. ‘That objeet, in 
repeal of 
the obnoxious laws; and the measures by which it was to. 
be sought were to be legislative protests against their wn- 
constitutionality, instructions to the representatives of the 
states in congress, direct remonstrances to congress, and 
such other modes of interposition as might be deemed 
most eligible to bring the public opinion of the states to 
bear, with united weight, on the eouncils of the union. 
‘The important question which has arisen on the Vir- 
ginia resolutions of 98 is not what modes of redress might 
be justifiable in extreme cases and on the principles of na- 
tural right, but what measures of state interposition were 
deemed to be consistent with the constitution itself. Besides 
the evidence on this point furnished by a proper attention 
to the resolutions themselves, as just explained, the ques- 
tion is conclusively settled by the subsequent report of 
°99, which is known to have been drawn by the pen of 
Mr. Madison, then a member of the Virginia legislature, as 
the previous resolutions of 98 were also from him, thou 
he was not then a member of that body. The report, in 
reviewing that part of the 7th resolution already cited, 
which refers to the necessary and proper measures to be 
taken by the states for co-operating with each other in 
maintaining their rights, specifies the various measures of 
that sort, which are deemed to be ‘*within the limits of 
the constitution.” After insisting that a deelaration by a 
state legislature of the wnconsietutionality of an act of 
congress, and an appeal to other states to eoncur in the 
declaration, is a measure of s/ate interposition **within the 
limits of the constitution”—the report also mentions, as 
being of a like character, a direct remonstrance of the Je- 
gislatures of the states to congress, instructions to their 
respective senators to propose an explanatory amendment 
of the constitution, and applications from themselves to 
congress for the call ofa convention. At the end of this 
specification, the report adds ‘these several means, though 
not equally eligible in themselves, nor probably to the 
states, were all constitutionally open for consideration.” 
As the oceasion ealled for a full exposition of the measures 
of state interposition deemed to be ‘within the limits of 
the constitution,” the specification here made must be 
considered, according to a well known rule of interpreta- 
tion, as excluding, in the minds of the writer and those 
who adopted the report, all others not specified from the 
class of constitutional modes of state interposition. If 
there be passages in the report, or expressions in the re- 
solutions, then, which seem to contemplate other modes 
of redress, not resolvable into these, they must be eonsi- 
dered as referring to those extreme cases of governmental 
abuse or usurpation, which would justify a resort to ori- 
ginal rights paramount to all constitutions. 

Sir, it has been sometimes tauntingly said, that if the 
Virginia resolutions meant nothing more than to assert a 
right of interposition on the part of the states | declaring 
an act of congress unconstitutional and founding thereon 
appeals to the other states, as well as to the general govern- 
ment, the able reasoning of Mr. Madison’s report was 
very uselessly expended in maintaining a right which no 
one would contest. But, sir, this right was formally and 
explicitly contested by all the states which returned an- 
swers to the resolutions of Virginia, with the exception 
of Kentucky only. Let gentlemen look at the answers 
given by the legislatures of Delaware, New York, Con- 
necticut, Rhode Island, Massachusetts, New Hampshire 
and Vermont, and they will see that tis right was boldl 
denied by them all—that they all contended that the right 
of pronouncing on the constitutionality of acts of the ge- 
neral government was exclusively vested in the federal ju- 
diciary, and that a declaration by a state legislature, such 
as Virginia had made, of the unconstitutionality of an act 
of congress was an unwarrantable interference with the 
constituted authorities of the union. 

Attempts have also been made, sir, to deery this right 
as utterly idle and worthless in praetice. I have alread 
had oceasion to remark that the exercise of this right in 
98 and °99, by rallying public opinion to the true princi- 
ples of the constitution, and embodying its expression in 
imposing organized forms, was found adequate, not onl 





solutions of Virginia, as, although adopted separately by 
Sur. to Vor. XLUI—Sis. 20. 


to correct the particular usurpations of the alien and sedi- 
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tion acts, but to produce an entire and fundamental revo- 
lution in the administration of the government. The 
striking and still progressive changes of public opinion in 
various quarters of the union on the subject of the tariff, 
which I have also had occasion to notice, bear continued 
testimony to the efficacy of the same constitutional reme- 
dies. Sir, in a system like ours, founded on the moral 
force of public opinion, it is remedies of this sort, I am 
rsuaded, that will be found most effectual; while vio- 
ent and unconstitutional. modes of redress, like that of 
South Carolina, will ever be attended with danger of re- 
action, excite prejudice, confirm the obstinacy of power 
and raise up new obstacles in the way of relief. 

Sir, I would appeal to gentlemen from the south, who 
profess attachment to the constitutional doctrines which 
are cherished in that quarter of the union, and ask when 
was there ever less occasion to despair of the moral pow- 
er and ultimate ascendency of a sound public opinion? 
When have more triumphs been won for the cause of state 
rights and of limited constitutional construction, than du- 
ring the last four years, by the patriotic chief magistrate, 
in whom the public opinion of this country has found a 
firm and unflinching organ? Has he not, sir, by the cou- 
rageous exercise of a power which had hitherto almost 
lain dormant in the constitution, annihilated the earliest 
encroachment of federal power—has he not, in like man- 
ner, arrested the wasteful torrent of public expenditure 
for unconstitutional objects—and has he not nobly used, 
as he is still using the high influence, with which the con- 
fidence of his country has invested him, to relieve every 
portion of that country from the burthens of the unequal 
and oppressive systems of taxation of which we complain? 
Sir, I refer to these topics with no wish to awaken any un- 

leasant recollections of past contests here or damheen, 

ut simply to remind gentlemen who come from that por- 
tion of the country, where the political principles to 
which I have alluded so generally prevail, of the rapid 
progress which those principles have made, under the 
auspices of the present chief magistrate, towards a settled 
ascendency in the public councils; and to ask them if there 
ever was less reason for the friends of those principles to 
distrust the peaceful influence of opinion, and by flying to 
extremities, to hazard not only their triumph, but the ex- 
istence of our institutions themselves. 

I will proceed now, Mr. President, to state very brief- 
ly, my ideas of what we are called upon to do, in the pre- 
sent circumstances of the country. If we were to sepa- 
rate without doing something, and something effectual 
too, to vindicate the despised authority of the laws, the 
government and the union would be thenceforward vir- 
tually dissolved. Our oaths to support the constitution— 
our highest duties to our country (which, having a right 
to egual laws, is entitled also to an egual execution of 
them) demand, at our hands, proper and effectual provi- 
sions for the execution of the laws in question, My plan, 
then, would be simply this—I would take up this new 
code of nullification, I would examine it in all its inven- 
tions, and apply to every one of its devices, an effectual 
counteraction. Whereas, nullification provides that goods 
held for the payment of duties shall be taken out of the 
hands of the collector or marshal under color of a fraudu- 
lent process of replevin designed for the sole purpose of 
defeating the laws of the United States. I would say, as 
the bill now under consideration says, on well settled 
principles of jurisprudence, that goods thus in the custody 


of the law are irrepleviable, and shall be given up only in, 


obedience to the order or decree of a court of the United 
States. Nullification, while it subjects officers of the 
United States to heavy penalties and damages for dis- 
charging their duties, provides that all controversies, civil 
or criminal which may arise under its ordinance, shall be 
drawn exclusively to the state courts, the judges and ju- 
rors of which are to be bound by a solemn oath to carry 
the ordinance into execution—prohibits, under high pe- 
nalties, appeals from their decisions to the courts of the 
United States, and forbids, in like manner, the furnishing 
of any copy of a record to prosecute such an appeal. 
These provisions also should be effectually counteracted. 
The ag ten power of the United States, which is ex- 
pressly declared to extend to ail cases in law or equity 
arising under the constitution or laws of the Wnited States, 
wonld, indeed, be a mischievous mockery if it could not 

made to reach cases of this description. I would, 





a 
therefore, declare, as the bill declares, that the jurisdic. 
tion of the circuit courts of the United States shall extend 
to all cases arising under the revenue laws of the United 
States—that all suits or controversies of that character 
may be removed, as the third section of the bill provides 
from the state to the United States courts, on the petition 
of the defendant, and that if a copy of the record be re. 
fused it may be supplied by other means or seconda 
evidence. In regard to those clauses of the bill whieh 
provide for the removal of the custom house, as has been 
significantly and properly said, out of harm’s way, and for 
requiring payment of duties in cash, deducting interest, 
where it is apprehended that the payment of the bonds 
would be sti to be prevented, and thus cutting off in 
their source, controversies of a very delicate and danger. 
ous character, they are conceived in a laudable spirit of 
peace, and I can see no well founded objection to them. 
The provisions are in general terms, applying alike to all 
portions of the country, in case of unlawful obstructions 
to the collection of the revenue. Whenever, and where- 
ever, such obstruetions shall arise, the law applies its re- 
medy. If, in point of fact, it should, at present apply to 
South Carolina only, the fault will be hers, in opposing 
unlawful obstructions which exist no where else, and not 
that of the law, which is equal and general in its pro- 
visions. 

The art of calling hard names, Mr. President, has ex- 
hausted all its resources on the unfortunate bill on your 
table. But, sir, this is no novelty in our political history, 
as the similar and not less violent denunciations of the act 
for enforcing the embargo, during Mr. Jefferson’s admi- 
nistration, bear ample testimony. My worthy colleague, 
(Mr. Tyler) in his fervid eloquence, denominated ita 
Botany Bay bill, and founded his denunciation on the 
clause which authorises the marshal, in certain cases, un- 
der the direction of the judge of the district, to provide a 
convenient place to serve as a temporary jail, and to make 
the necessary provision for the safe keeping of prisoners 
committed under the authority of the United States. Now, 
sir, let us inquire what was the motive of this provision. 
Heretofore, in South Carolina as in the other states, per- 
sons arrested or committed under the authority of the 
United States, have been confined in the jails of the state. 
But, by her recent legislation, South Carolina has forbid- 
den, under very high penalties, the use of her public jails 
to the United States, and has, moreover, prohibited all 
yrivate persons, under pain of fine and imprisonment, 

rom hiring or ene place, house or building, to be 

used as a jail by the United States. In this state of things, 
it became absolutely necessary to make some other pro- 
vision for the custody of debtors and others, who might 
be arrested or committed under the authority of the Unit 
ed States; and that provision is made in the very words of 
a resolution of congress of the 3rd of March, 1791, passed 
to provide for the case of a failure, on the part of any of 
the states, tocomply with a previous recommendation 6! 
congress respecting the use of their jails by the United 
States. By what process a provision so simple and natu- 
ral can be metamorphosed into a Botany Bay bill, I am 
a loss to conceive, as I think my honorable colleague, 
when he comes to review it more calmly, will be not less 
at a loss to explain. 

But, sir, the most vehement denunciations have heen 
directed against those clauses of the bill, which authorise 
the employment of military force, in certain cases, to Te 
pel attempts by force to obstruct the execution of the 
laws. We have been told, that it is making war up" 
South Carolina. Now, sir, while I do not concur in the 
policy of these provisions, at the present moment, for 
reasons which I shall presently state, I utterly deny the 
justness of this qualification of the bili, as well as the 
principle on which it is founded. There is no proceed 
ing whatever, in any part of this affair, against South Ca 
rolina. The government of the United States, in the exe 
cution of the laws, ean have no proper reference to s/ate* 
[t acts upon individuals, not upon states, as I have alrea(ly 
had oceasion abundantly to shew; and the constitution ° 
the United States, when it declared that nothing !" the 
constitution or laws of a particular state should control the 
laws of the United States, has not permitted the gover™ 
ment of the union, in executing the laws of the Unite 
States, to inquire if opposition to them is, or is not, 





thorised by a particular state. If the laws be opposed by 


Linn Be ein aR a wal 


wet aa 
Pat: age . ce a 


— 


combi 
course 
under 
the aic 
be aul 
tion h 
wheth 
slighte 
gover 
waca 
also av 
are str 
that, at 
sive pc 
the adi 
the em 
sort wl 
1807. 
in the + 
which | 
the chi 
introdt 
cessary 
will be 
ly used 
the sym 
ritatior 
large 8 
sion of 
commi 
son, th 
strong, 
the lav 
and the 
eyery ¢ 
Whi 
my ass¢ 
per for 
all unit 
which | 
of a ne’ 
by all, 
ry inte 
Sir, thi 
great w 
other i 
conces: 
has rar 
now. 
clans, | 
relation 
commo 
ing tha 
the gor 
pledge 
—to re 
—to el 
good o 
deeply 
distrac! 
germ 0 
tions, § 
It is 
py divi 
to witn 
ter and 
the ge 
parts ¢ 
pride a 
those y 
heard 1 
tions, \ 
they ha 
miratio 
despoti 
aie 
as thi: 
tion ant 
votarie 
ples of 
tem of 
success 
dissoly 





Pees. TEED 4 


NILES’ REGISTER—DEBATE IN THE SENATE. 





155 

















peer rful to be nthnand 
‘nations too powerful to be overcome in the ordina 

—a judicial proceedings, there is the same right, 
vider the constitution, to execute the laws by calling in 
rw aid of the military power, whether such combinations 
be authorised by a law of the state, (which the constitu- 
tion has declared, in such a case, to be a nullity), or 
whether they be purely voluntary. I have not, then, the 
slightest di culty in — to the right and power of the 

overnment to employ e physical force of the country, 
e a case like the present, if it should be necessary. I am 
also aware that the provisions in the bill, now alluded to, 
are strictly defensive, authorising force only to repel force; 
that, amended as they have been, they give a far less exten- 
sive power over the military force, than was given during 
the administration of Mr. Jefferson, for the enforcement of 
the embargo; and that, in fact, they give no power of that 
sort which does not already exist under the acts of 95 and 
1307. Ihave, likewise, the fullest confidence, not one 
in the diseretion, but in the scrupulous forbearance, with 
which any powers proposed to be vested, by this bill, in 
the chief magistrate, will be used. But I foresee that the 
introduction of these provisions in the bill, while unne- 
cessary, if my view of the acts of 95 and 1807 be correct, 
will be industriously, and to a certain extent, successful- 
ly used as a topic to inflame the jealousies, and mislead 
the sympathies of a generous people, and to add to the ir- 
ritation and excitement already unhappily existing in a 
large section of the union. 1 would make no new provi- 
sion of this sort, therefore, till an overt act had been 
committed. And then I verily believe with Mr. Jeffer- 
son, that a republican government would shew itself as 
strong, in a good sense, as any on earth: ‘**At the call of 
the law, every man would fly to the standard of the law, 
aud the defenee of public order would be considered by 
eyery citizen as his individual concern.” 

While 1 am thus ready for one, Mr. President, to give ‘ 
my assent to such measures as may be necessary and pro- 
per for maintaining the authority of the laws, we shall 
all unite, I trust, in removing the just gauses of complaint 
which have arisen against their operation. ‘The necessity 
of anew adjustment of the tariff, is felt and acknowledged 
by all, and affords the fit occasion for doing justice to eve- 
ry interest of the country which has been affected by it. 
Sir, thig is the moment for the accomplishment of this 
great work of conciliation and peace. Let us meet each 
other in that ‘‘spirit of amity and mutual deference and 
concession, which the peculiarity of our political situation 
has rarely, if ever, rendered more indispensable,” than 
now. Instead of coming together as hostile and rival 
clans, as has unhappily been too frequently the case in 
relation to this subject, let us meet and consult for the 
common good, as members of one great family, recollect- 
ing that the interest of each is the good of the whole, and 
the good of the whole the interest of each. For one, 1 
pledge myself to meet gentlemen in this American spirit 
—to regard the interest of the north as well as the south 
—to embrace, as far as I can, the permanent and lasting 
good of all—which in nothing, in my opinion, is more 
deeply concerned than in the present settlement of this 
distracting question, and in the final extirpation of that 
germ of discord which has been planted in all our rela- 
tions, social and political. 

It is time, Mr. President, to put an end to our unhap- 
py divisions, Ithas been my fortune, in another situation, 
to witness the effects they have produced on the charac- 
ter and consideration of our government abroad, and on 
the generous efforts of the friends of liberty in other 
parts of the world. Sir, my heart has swollen with a 
pride and exultation, which can be appreciated only by 
those who have felt them in a foreign land, when I have 
heard my country the theme of every tongue; its institu- 
ions, with the glorious results of liberty and happiness 
they have produced, the subject of universal envy ana ad- 
miration, rebuking on the one hand, the gloomy spirit of 
despotism, and animating, on the other, the generous as- 
preene of freedom. But, in a few short months, how 

a8 this seene been changed? The language of admira- 
Uon and respect, lost in that of indifference and distrust; the 
votaries of liberty discouraged and confounded; the disci- 
ples of legitimacy exulting in the failure of the only sys- 
tem of free government which ever promised a perfect 
success; all Europe filled with predictions of the speedy 
‘ssolution of our union, and consigning us hencefor- 





ward to the same rank of impotence and anarchy, as the 
unhappy and distracted states of the southern parts of our 
own continent. 

These have been the bitter fruits of our divisions 
abroad. What have they been at home? In the midst of 
unexampled prosperity, anxiety and alarm pervading 
every bosom—that sacred union, in regard to which, we 
were taught by the father of our country to ‘‘discounte- 
nance whatever might suggest even a suspicion that it 
could, in any event, be abandoned,” openly questioned 
and decried, and millions trembling for its fate. Sir, let 
us put an end to these divisions—let us disappoint the ma- 
lignant predictions of the enemies of free government— 
let us restore confidence to the patriot at home, and hope 
to the votary of freedom abroad. I do, in my conscience, 
believe that the preservation of the union is our only se- 
curity for liberty. If we are to be broken into separate 
confederacies, constant wars and collisions with each other 
must ensue, out of which will grow up large military es- 
tablishments, perpetual and burthensome taxes, an over- 
shadowing executive power; and amid these deleterious 
influences, what hope can there be, that liberty would 
survive. 

It is here, I confess, that I see the danger of military 
despotism; and not where the imagination of the senator 
from South Carolina, (Mr. Calhoun) has found it. Is 
not the actual condition of South Carolina, in this respect, 
an impressive admonition to us on the subject—the whole 
state converted into a camp, the executive and other au- 
thorities armed with dictatorial powers, the rights of con- 
science set at naught, and an unsparing proscription ready 
to disfranchise one half of her population. Sir, this is 
but a prefiguration of the evils and calamities to which 
every portion of this country would be destined, if the 
union should be dissolved. ‘tus then rally around that 
sacred union, fixing it anew, and establishing it forever 
on the immutable basis of equal justice, of mutual amity 
and kindness, and an administration at once firm and pa- 
ternal. Let us do this, and we shall carry back peace to 
our distracted country, happiness to the affrighted fireside, 
restore stability to our threatened institutions and give 
hope and confidence once more to the friends of liberty 
throughout the world. Let us do this, and we shall be in 
short what a bountiful Providence has heretofore made us, 
and designed us forever to remain, the freest and hap- 
piest people under the sun. 

FEBRUARY 15, 

Mr. Calhoun rose and addressed the senate. 

He knew not which, he said, was most objectionable 
the provision of the bill, or the temper in which its adop- 
tion had been urged. If the extraordinary powers with 
which the bill proposed to clothe the executive, to the ut- 
ter prostration of the constitution, and the rights of the 
states, be calculated to impress our minds with alarm, at 
the rapid progress of despotism in our country, the zeal 
with which every circumstance, calculated to misrepre- 
sent or exaggerate the conduct of Carolina in the contro- 
versy, was seized on, with a view to excite hostility 
against her, but too plainly indicated the deep decay of 
that brotherly feeling which once existed between these 
states, and to which we are indebted for our beautiful 
federal system. It was not his intention, he said, to ad- 
vert toall these misrepresentations, but there were some 
so well calculated to mislead the mind, as to the real 
character of the controversy, and hold up the state in a 
light so odious, that he did not feel himself justified in 
permitting them to pass unnoticed, 

Among them, one of the most prominent was the false 
statement, that the ohject of South Carolina was to ex- 
empt herself from her share of the public burthens, 
while she participated in the advantages of the govern- 
ment. If the’ charge were true—if the state were capa- 
ble of being actuated by such low and unworthy mo- 
tives, mother as he considered her, he would not stand up 
on this floor to vindicate her conduct. Among her faults 
and faults he would not deny she had, no one had ever yet 
charged her with that low and most sordid. of vices—ava- 
rice. Her conduct on all oceasions had been marked 
with the very opposite uality. From the commence- 
ment of the revolution—from its first breaking out at Bos- 
ton, tillthis hour, no state had been more profuse of its 
blood in the cause of the country; nor had any contribut- 
ed so largely to the common treasury, in proportion to 
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her wealth and population. She had in that proportion 
contributed more to the exports of the union, on the ex- 

change of which, with the rest of the world, the greater 

portion of the public burden. had been levied, than any 

other state. No, the controversy was not such as has 
been stated; the state did not seek to participate in the 
advantages of the government without contributing her 
full share to the public treasury. Her object was far 
different. A deep constitutional question lay at the bot- 
tom of the controversy. The real question at issue is, 
has the government aright to impose burdens, on the 
capital and industry of one portion of the country, not 
with a view to revenue, but to benefit another? and he 
must be permitted to say, that after the long and deep 
agitation of this controversy, it was with surprise, that he 
perceived so strong a disposition to misrepresent its real 
charaeter. To correct the impression, which those misre- 
presentations were calculated to make, he would dwell on 
the point under consideration for a few momeuts longer. 

The federal governmeut has by an express provision of 
the constitution, the right to lay duties on imports. The 
state has never denied, or resisted this right; nor even 
‘thought of so doing. The government has, however, 
not been contented with exercising this power as she had 
aright to do, but had gone a step beyoud it, by laying 
imposts, not for revenue, but for protection. This, the 
state considered as an unconstitutional exercise of power— 
highly injurious and oppressive to her and the other sta- 
ple states, and had accordingly met it with the most de- 
termined resistance. He did not intend to enter, at this 
time, into the argument, as to the unconstitutionality of 
the protective system. It was not necessary. It is sufli- 
cient that the power is no where granted; and that from 
the journals of the convention which formed the constitu- 
tion, it would seem that ithad been refused. In support 
of the journals he might cite the statement of Luther 
Martin, which had been already referred to, to show that 
the convention, so far from conferring the power on the 
federal governinent, had left to the state the right to im- 

ose duties on imports, with the express view of ena- 

ling the several states to protect their own manufac- 
tures. Notwithstanding this, congress had assumed, with- 
out any warrant from the constituuion, the right of exer- 
cising this most important power, and had so exercised 
it, as to impose a ruinous burden on the labor and eapital 
of the state, by which her resources were exhausted— 
the enjoyments of her citizens curtailed—the means of 
education contracted—and all her interests essentially 
and injuriously affected. We have been sneeringly told, 
that she was a small state; that her population did not 
much exceed half a million of souls; and that more than 
one half were not of the European race. The facts were 
so. He knew she never could be a great state; and that 
the only distinction to which she could aspire must be 
based on the moral and intellectual acquirements of her 
sons. ‘lo the developement of these, much of her at- 
tention had been directed; but this restrictive system, 
which had sounjustly exacted the proceeds of her labor, 
to be bestowed on other sections, had so impaired the re- 
sources of the state, that if not speedily arrested, it 
would dry up the means of education, and with it de- 
prive her of the only source through which she could as- 
pire to distinction. 

There was another misstatement as to the nature of the 
controversy so frequently made in debate, and so well 
calculated to mislead, that he felt bound to notice it. It 
has been said, that South Carolina claims the right to an- 
nul the constitution and laws of the United States; and to 
rebut this supposed claim, the gentleman from Virginia, 
( Mr. Rives), has gravely quoted the constitution to prove, 
that the constitution and the laws made in pursuance 
thereof are the supreme laws of the land; as if the state 
claimed the right to act contrary to this provision of the 
constitution. Nothing ean be more erroneous: her ob- 
ject is not to resist laws made in pursuance of the con- 
stitution, but those made without its authority, and which 
encroach on her reserved powers. She claims not even 


the right of judging of the delegated powers; but of 


those that are reserved, and to resist the former when 


they encroach upon the latter. He would pause to illus- 
trate this important point. 


All must admit that there are delegated and reserved 
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states respectively. The powers then of the gover. 
ment are divided between the general and state gover. 
ment; and the poiut immediately under consideration js 
whether a state has any right to judge as to the extent of 
its reserved powers, and to defend them against the ep. 
croachments of the general government. Without going 
deeply into this point, at this stage of the argumeut, o; 
looking into the nature and origin of the government 
there was a simple view of the subject which he consi 
dered as conclusive. The very idea of a divided power 
implied the right, on the part of the state, for which he 
contended, ‘The expression was metaphorical when 4 
plied to power. Every one readily understands that the 
division of matter consists in the separation of the parts, 
But, in this sense, it was not applicable to power? Wha; 
then is meant bya division of power? He could not 
conceive of a division, without giving an equal right to 
each to judge of the extent of the power allotted to each, 
Such right he held to be esseutial to the existence of g 
division; and that to give to either party the conclusive 
right of judging not only the share allotted to it, but of 
that allotted tothe other, was to annul the division, and 
would confer the whole power on the party vested with 
such right. But it is contended that the constitution has 
conferred on the supreme court the right of judging be. 
tween the states and the general government. Those 
who make this objection, overlooked, he conceived, an 
important provision of the constitution. By turning to 
the 10th amended article of the constitution, it will be 
seen that the reservation of power to the states is not 
only against the powers delegated to congress, but against 
the United States themselves; and extends, of course, as 
well to the judiciary, as to the other departments of the 
government, 

The article provides that all powers, not delegated to 
the United States, or prohibited by it to the states, are 
reserved to the states respectively, or to the people. This 
presents the inquiry, what powers are delegated to the 
United States? ‘They may be classed under four divi- 
sions: first, those that are delegated by the states to each 
other, by virtue of which the constitution may be altered 
or amended by three-fourths of the states, when, with- 
out which, it would have required the unanimous vote of 
all. Next, their powers conferred on congress; then 
those on the president; and, finally, those on the judicial 
department, all of which are particularly enumerated in 
the parts of the constitution which organizes the respec- 
tive departments. ‘Che reservation of powers to the 
states is, as he has said, against the whole, and is as full 
against the judicial, as itis against the executive and legis 
lative departments of the governments. It could not be 
claimed for the one, without claiming it for the whole, 
‘and without, in fact, annulling this important provision 
of the constitution. Against this, as it appeared to hin, 
conclusive view of the subject, it has been urged that 
this power is expressly conferred on the supreme court, 
by that portion of the constitution which provides, that 
the judicial power shall extend to all eases in law and 
equity, arising under the constitution, the laws of the 
United States, and treaties made under their authority. 
He believed the assertion to be utterly destitute of any 
foundation. It obviously was the intention of the const 
tution simply to make the judicial power commensurate 
with the law-making and treaty-making powers; and to 
vest it with the right of applying the constitution, the 
laws, and the treaties, to the cases which might arise U0 
der them; and not to make it the judge of the constitu 
tion, the laws, and the treaties themselves. In fact, the 
power of applying the laws to the facts of the case, an 
deciding upon such application, constitutes in truth the 
judicial power. The distinetion between such power 
and that of judging of the laws, would be perfectly 4” 
parent when we advert to what is the acknowledged po” 
er of the court in reference to treaties or compacts b& 
tween sovereigns. It was perfectly established, that the 
courts have no right to judge of the violation of treatl®* 
and that, in reference to them, their power is limited © 
the right of judging, simply of the violation of rights 
under them; and that the right of judging of infractio™ 
belongs exclusively to the parties themselves, and not © 
the courts; of which we have an example in the Frene 
treaty, which was declared by congress null and void, " 
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powers; and that the powers reserved are reserved to the 
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{Without such declaration, had a French citizen sued a 

citizen of this country under the treaty, the court could 

have taken no cognizance of its infraction; nor after such 

a declaration, would it have weard any argument or proof 
ing to show that the weaty had not been violated. 

The declaration of itself was conclusive on the court. 
But it would be asked how the court obtained the powers 
to provounce a law or treaty unconstitutional, when they 
come in conflict with that instrument? He did not deny 
that it possesses the right, but he could by no means con- 
cede that it was derived from the constitution. Lt had its 
origi in the necessity of the case. W here there were 
two or more rules established, one from a higher, the 
other from a lower authority, which might come into 
conflict, in applying them to a particular case, the judge 
could not avoid pronouncing in favor of the superior 
against the inferior. let was from this necessity, and this 
alone, that the power which is now set up to overrule the 
rights of the states, against an express provision of the 
constitution, was derived, It had no other origin. “Phat 
he had traced it to its true source, would be manifest 
from the facet, that it was a power which, so far from be- 
ing conferred exclusively on the supreme court, as was 
insisted, belonged to every court—inferior and superior 
—state and general—and even to foreign courts. 
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verted. This view of the subject had a decided influence 
in determining in favor of an early payment of the debt. 

The sinking fund was accordingly raised from seven to 

ten millious of dollars, with the provision to apply the 

surplus which might remain in the treasury, as a coutin- 
gent appropriation to that fund; and the duties were gra- 
duated to meet this inereased expenditure. It was thus 
that the policy and justice of protecting the large amount 
of capital and industry, which had been diverted by the 
measures of the government, into new channels, as he 
had stated, was combined with the fiscal action of the go- 
vernment, and which, while it secured a prompt payment 
of the debt, prevented the immense losses to the manufac- 
turers, which would have followed a sudden and great 
reduction. Still, revenue was the main object, and pro- 
tection but the incidental. The bill to reduce the duties 
was reported by the committee of ways and means, and 
not of manufactures; and it proposed a heavy reduction 
on the then existing rate of duties. But what of itself, 
without other evidence, was decisive as to the character 
of the bill, is the fact that it fixed a much higher rate of 
duties on the unprotected than on the protected article. 
He would enumerate a few leading articles only: woollen 
and cotton above the value of 25 cents on the square yard, 
though they were the leading objects of protection, were 





But the senator from Delaware, (Mr. Clayton) relies 
on the journals of the convention to prove that it was the 
juteution of that body to confer on the supreme court the 
right of deciding in the last resort between a state and 
the general government. He would not follow him 
through the journals, as he did not deem that to be neces- 
sary to refute his argument. It was sufficient for this 
purpose to state, that Mr. Rutledge reported a resolution 
providing expressly that the United States and the states 
might be parties before the supreme court. If this pro- 
position had been adopted, he would ask the senator 
whether this very controversy between the United States 
and South Carolina might not have been brought before 
the court?) He would also ask him, whether it could be 
brought before the court as the constitution now stands? 
If he answers the former in the affirmative, and the latter 
in the negative, as he must, then itis clear, his elaborate 
argument to the contrary notwithstanding, that the report 
of Mr. Rutledge was not in substance adopted as he con- 
tended; and that the journals, so far from supporting, are 
in direct Opposition to the position which he attempts to 
maintain, He might push the argument much further 
against the power of the court, but he did not deem it ne- 
cessary, at least at this stage of the discussion. If the 





subject to a permanent duty of only 20 per cent. Lron, 
another leading article among the protected, had a pro- 
tection of not more than 9 per cent. as fixed by the act, 
and of but 15 as reported in the bill. These rates were 
all below the average duties as fixed in the act, including 
the protected, the unprotected, and even the free articles. 
Mr. ©. said he had entered into some calculation in or- 
der to ascertain the average rate of duties in the act. 
‘There was some uncertainty in the data, but he felt as- 
sured that it was not less than 30 per cent. ad valorem; 
showing an excess of the average duties above that impos- 
ed on the protected articles enumerated, of more than 
10 per cent. and thus elearly establishing the character 
of the measure, that it was for revenue and not protection. 
Looking back, even at this distant period, with all our 
experience, he perceived but two errors in the act; the 
one in reference to iron, and the other the minimum du- 
ties on coarse cottons. As to the former, he conceived 
that the bill, as reported, proposed a duty relatively too 
low, which was still further reduced in its passage 
through congress. The duty, at first, was fixed at seven- 
ty-five cents the hundred weight; but, in the last stage of 
its passage, it was reduced by a sort of caprice, occasioned 
by an unfortunate motion, to forty-five cents. This in- 























views which had already been presented be correct, and 
he did not see how they could be resisted, the conclusion 
was inevitable, that the reserved powers were reserved 
equally against every department of the government, and 
as strongly against the judicial as against the other depart- 
ments; and of course were left under the exclusive will 
of the states. 

There still remained another misrepresentation of the 
conduct of the state, which has been made with the view 
of exciting odium. He alluded to the charge that South 
Carolina supported the tariff of 1816, and was therefore 
responsible for the protective system. To determine the 
truth of this charge it becomes necessary to ascertain the 
real character of that law—whether it was a tariff for re- 


justice was severely felt in Pennsylvania, the state, above 
all others, most productive of iron; and was the principal 
cause of that great re-action, which has since thrown her 
so directly on the side of the protective policy. The 
other error was that, as to coarse cottons, on which the 
duty was as much too high, as that on iron was too low. 
It introduced, besides, the obnoxious minimum principle, 
which has since been so mischievously extended, and, to 
that extent he was constrained, in candor, to acknow- 
ledge, as he wished to disguise nothing, the protective 
prineiple was recognised by the act of 1816. How this 
was overlooked, at the time, it is not in his power to say. 
It escaped his observation, which he can aceount for only 





venue or for protection; which presents the inquiry of 
what was the condition of the country at that period? 
lhe late war with Great Britain had just terminated, 
which, with the restrictive system that preceded it, had 
diverted a large amount of capital and industry from com- 
merce to manufactures, particularly to the cotton and 
woollea branches. ‘There wasa debt at the same time of 
one hundred and thirty millions of dollars hanging over 
the country; and the heavy war duties were still in exist- 
ence, Under these cireumstances the question was pre- 
sented, to what point the duties ought to be reduced? 
hat question involved another—at what time the debt 
ought to be paid? which was a question of policy, involv- 
ing in its consideration all the circumstances connected 
with the then condition of the country. Among the 
most prominent arguments in favor of an early discharge 
of the debt, was that the high duties which it would re- 
quire to effect it, would have at the same time the effeet 
of sustaining the infant manufactures, which had been 
forced up under the circumstances to which he had ad- 


on the ground that the principle was then new, and that 
his attention was engaged by another important subjeet; 
the question of the currency, then so urgent, and with 
which, as chairman of the committee, he was particularly 
charged. With these exceptions, he again repeated, he 
saw nothing in the bill to condemn. Yet, it was on the 
ground that. the members from the state had voted. for 
that bill, that the attempt is now made to hold up Carolina 
as responsible for the whole system of protection which 
has since followed, though she has resisted its progress 
'in every stage. Was there ever greater injustice? And 
how was it to be accounted for, but as forming a part of 
that systematic misrepresentation and calumny, which 
has been directed for so many years, without interrwp- 
tion, against that gallant and generous state. And why 
has she thus been assailed? Merely because she abstain- 
ed from taking any part in the presidential canvass; be- 
lieving that it had degenerated into a mere system of im- 
position on the people; controlled, almost exclusively, by 
those whose object it was to obtain the patronage of the 
government; and that, without regard to principle or polis 
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cy. Standing apart from what she considered a contest, 
in which the public had no interest, she has been assailed 
by both parties, with a fury altogether unparalleled; but 
which, pursuing the course which she believed liberty aud 
duty required, she has met with a firmness equal to the 
fierceness of the assault. In the midst of this attack, he 
had not escaped. With a view of inflicting a wound on 
the state, through him, he had been held up as the author 
of the protective system; and one ef its most strenuous 
advocates. It was with pain that he alluded to himself, 
on 80 deep and grave a subject as that now under discus- 
sion; and which, he sincerely believed, involved the li- 
berty of the country. He now regrettec, that under the 
sense of injustice, which the remarks of a senator from 
Pennsylvania,(Mr. Wilkins), excited for the moment, he 
had hastily given his pledge to defend himself against the 
charge which had been made in reference to his course in 
1816; not that there would be any difficulty in repelling 
the charge, but because he felt a deep reluctance in turn- 
ing the discussion, in any degree, from a subject of so 
much magnitude to one of so litle importance as the 
consistency or inconsistency of himself, or any other in- 
dividual; particularly in connexion with an event so long 
since passed. But for this hasty pledge, he would have 
remained silent as to his own course, on this occasion; 
and would have borne, with patience and calmness, this 
with the many other misrepresentations with which he 
had been so incessantly assailed for many years. 

The charge that he was the author of the protective sys- 
tem had no other foundation but that he, in common with 
the almost entire south, gave his support to the tariff of 
1816. It is-true, that he advocated that measure, for 
which he might rest his defence, without taking any other, 
on the ground that it was a tariff for revenue, and not for 
protection; which he had established beyond the power 
of controversy. But his speech on the oceasion had been 
brought in judgment against him by the senator from 
Pennsylvania. He had sinee cast his eyes over the 
speech; and he would surprise, he had no doubt, the se- 
nator, by telling him that, with the exception of some 
hasty and unguarded expressions, that he retracted no- 
thing he had uttered on that occasion. He only asked that, 
he might be judged in reference to it, in that spirit of fair- 
ness and justice which was due to the occasion; taking in- 
to consideration the circumstances under which it was de- 
livered, and bearing in mind that the subject was a tariff 
for revenue, and not for protection; for reducing and not 
raising the revenue. But, before he explained the then 
condition of the country, from which his main arguments 
in favor of the measure were drawn, it was nothing but 
an act of justice to himself, that he should state a fact in 
connexion with his speech, that was necessary to explain 
what he had called hasty and unguarded expressions. His 
speech was an imprompiu; and as such, he apologised to 
the house, as appears frone the speech as printed, for of- 
fering his sentiments on the question without having duly 
reflected on the subject. It was delivered at the request 
of a friend, when he had not previously the least inten- 
tion of addressing the house; he alluded to Samuel D. 
Ingham, then and now, as he was proud to say, a personal 
and political friend—a man of talents and integrity—with 
a clear head and firm and patriotic heart; then among the 
leading members of the house; in the palmy state of his 
political glory, though now for a moment depressed—de- 
pressed, did he say—no! it was his state which was de- 

ressed—Pennsylvania, and not Samuel D. Ingham! 
Sechagiwinia, which had deserted him under cireumstan- 
ces which, instead of depressing, ought to have elevated 
him in her estimation. He came to me, said Mr. C. 
when sitting at my desk writing, and said that the house 
was falling into some confusion, accompanying it witha 
remark, that I knew how difficult it was to rally so large 
a body when once broken on a tax bill, as had been expe- 
rienced during the late war. Having a higher opinion of 
my influence than it deserved, he requested me to say 
something to prevent the confusion. I replied, said Mr. 
C. that [ was at a loss what to say; that I had been busily 
engaged on the currency, which was then in great confu- 
sion, and which, as I had stated, had been placed particu- 
larly under my charge, as the chairman of the committee 
on that subject. He repeated his request, and the speech 
which the senator from Pennsylvania has complimented 
so highly was the result. 
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He [Mr. C.] would ask whether the facts stated ough; 
not, in justice, to be borne in mind by those who would 
hold him accountable, not only for the general scope of tie 
speech, but for every word and sentence which it contain. 
ed. But, said Mr. C. in asking this question, it was not 
his intention to repudiate the speech. All he asked was 
that he might be judged by the rules which injustice pe. 
longed to the case, Let it be recollected that the pj}; 
was a revenue bill, and, of course, that it wae constitutioy,. 
al. He need not remind the senate, when the measure 
is constitutional, that all arguments calculated to show jt 
beneficial operation may be legitimately pressed into sep. 
vice, without taking into consideration whether the su). 
ject to which the arguments refer be within the sphere 
of the constitution or not. If, for instance, a question 
were before the body to lay a duty on bibles, and a mo. 
tion be made to reduce the duty, or admit bibles dut 
free, who could doubt that the argument in favor of tie 
motion that the increased circulation of the bibles would 
be in favor of the morality and religion of the country 
would be strictly proper? Or, who would suppose that 
he who had adduced it had committed himself, on the 
constitutionality of taking the religion or morals of the 
country under the charge of the federal government! 
Again: Suppose the question to be to raise the duty on 
silk, or any other article of luxury, and that it should be 
supported on the ground that it was an article mainly 
consumed by the rich and extravagant, could it be fairly 
inferred that, in the opinion of the speaker, congress had 
a right to pass sumptuary laws? He only asked that these 
plain rules be applied to his argument on the tariff of 
1816. ‘They turned almost entirely on the benefits which 
manufactures conferred on the country in time of war: 
and which no one could doubt. ‘The country had recent. 
ly passed through such a state. The world was, at that 
time, deeply agitated by the effects of the great conflict, 
which had so long raged in Kurope, and which no one 
could tell how soon again might return. Bonaparte had 
but recently been overthrown; the whole southern part of 
this continent was in a state of revolution, and was threat- 
ened with the interference of the holy alliance, which, 
had it occurred, must almost necessarily have involved 
this country in a most dangerous conflict. It was under 
these circumstances that he had delivered the speech, in 
which he urged the house, that, in the adjustment of the 
tariff, reference ought to be had to a state of war, as well 
as peace; and that its provisions ought to be fixed on the 
compound views of the two periods—imaking some sacri- 
fice in peaee in order that the less might be made in war. 
Was this principle false? and, in urging it, did he com- 
mit himself to that system of oppression since grown up, 
and which has for its object the enriching of one portion 
of the country at the expense of the other? 

Mr. C. said, the plain rule in all such cases was, that 
when a measure was proposed, the first thing is to ascer- 
tain its constitutionality: and, that being ascertained, the 
next was its expediency, which last opened the whole 
field of argument for and against. Every topic may be 
urged calculated to prove it wise or unwise—so in a bill 
to raise imposts. It must first be ascertained that the 
bill is based on the principles of revenue, and that the 
money raised is necessary for the wants of the country. 
These being ascertained, every argument, direct and in- 
direct, may be fairly offered, which may go to show that, 
under all the circumstances, the provisions of the bill are 
proper or improper. Had this plain and simple rule been 
adhered to, we should never have heard of the complaint 
of Carolina. Her objection is not against the improper 
modification of a bill acknowledged to be for revenue; 
but that, under the name of imposts, a power, essentially 
different from the taxing power, is exercised—partaking 
much more of the character of a penalty than a tax. No- 
thing is more common than that things closely resembling 
in appearance should widely and essentially differ in their 
character. Arsenic, for instance, resembles flour, yet 
one is deadly poison, and the other that which constitutes 
the staff of life. So, duties imposed, whether for revenue 
or protection, may be called imposts, though nominally 
and apparently the same, yet differ essentially in their 
real character. 

Mr. C. said he should now return to his speech on the 
tariff of 1816. ‘To determine what his opinions really 
were on the subject of protection at that time, it would be 
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r to advert to his sentiments before and after that 
pro His sentiments preceding 1816, on this subject, 
pert natter of record. He came into congress in 1812, a 
pare friend and supporter of the then administration; 
yet one of his first efforts was to brave the adininistration, 
by opposing its favorite measure, the restrictive system— 

nbargo, hon-intercourse, and all—and that upon the 
pra le of free trade. ‘The system remained in fashion 
ep i but, after the overthrow of Bonaparte, he (Mr. 
C.) had reported a bill from the committee on foreign 
relations, to repeal the whole system of restrictive mea- 
sures. While the bill was under consideration, a worthy: 
man, then a member of the house, (Mr. McKim, of 
Baltimore), moved to except the non-importation act, 
which he supported on the ground of encouragement to 
manufactures. He (Mr. C.) resisted the motion on the 
very grounds on which Mr. McKim supported it. He 
maintained that the manufacturers were then receiving 
too much protection, and warned its friends that the with- 
drawal of the protection which the war and the high du- 
ties then afforded, would cause great embarrassment; and 
that the true policy in the mean time was to admit foreign 
goods as freely as possible, in order to diminish the anti- 
cipated embarrassment on the return of peace; intimat- 
ing at the same time his desire to see the tariff revised, 
with a view of affording a moderate and permanent pro- 
tection. * 

Such was his conduct before 1816. Shortly after that 

eriod, he left congress, and had no opportunity of mak- 
ing known his sentiments in reference to the protective 
system, which shortly after began to be agitated. But he 
had the most conclusive evidence that he considered the 
arrangement of the revenue in 1816 as growing out of the 
necessity of the case, and due to the consideration of jus- 
tice, but that, even at that early period, he was not with- 
out his fears, that even that arrangement would lead to 
abuse and future difficulties. He regretted that he had 
been compelled to dwell so long on himself; but trusted 
that whatever censure might be incurred would not be 
directed against him, but against those who had drawn 
his conduct into the controversy; and who might hope, 
by assailing his motives, to wound the cause with which 
he was proud to be identified. 

He might add, that all the southern states voted with 
South Carolina in support of the bill; not that they had 
any interest in manufactures, but on the ground that they 
had supported the war, and of course felta corresponding 
obligation to sustain those establishments which had grown 
up under the encouragement it had incidentally afforded; 
while most of the New England members were opposed 
to the measure, principally, as he believed, on opposite | 
principles. 

He had now, he trusted, satisfactorily repelled the 
charge against the state and himself personally, in refer- 
ence to the tariff of 1816. Whatever support the state 
had given the bill had originated in the most disinterested 
motives, 

There was not within the limits of the state, so far as 
his memory served him, a single cotton or woollen es- 
tablishment. Her whole dependence was on agriculture, 
and the cultivation of two great staples, rice and cotton. 
Her obvious policy was to keep open the market of the 
world unchecked and unrestricted—to buy cheap, and to 
sell high; but, from a feeling of kindness, combined with 
4 sense of justice, she added her support to the bill. We 
had been told by the agents of the manufacturers, that 
the protection which the measure afforded would be sufli- 
cient; to which we the more readily conceded, as it was 
considered as a final adjustment of the question. 

tus now, said Mr. C. tevn our eyes forward, and 
see what has been the conduct of the parties to this ar- 
rangement. Have Carolina and the south disturbed this 
adjustment? No, they have never raised their voice in a 
Single instance against it; even though this measure, mo- 

erate comparatively as it is, was felt with no inconsider- 
able pressure on their interests. Was this example imi- 
tated on the opposite side? Far otherwise. Searcely had 

€ president signed his name, before application was 
made for an increase of duties, which was repeated with 
demands continually growing, till the passage of the act 








"See Mr. C’s. speech in the National Intelligencer, 


of 1828. What course now, he would ask, did it become 

Carolina to pursue in reference to these demands? In- 

stead of aequiescing in them, because she had acted gener- 

ously in adjusting the tariff of 1816, she saw, in her gene- 

rosity on that occasion, additional motives for that firm 

and decided resistance which she has since made against 

the system of protection. She accordingly commenced a 

systematic opposition to all further encroachments, which 

continued from 1818 till 1828, by discussions and by re- 

solutions, by remonstraneces and by protests, through her 

legislature. These all proved insufficient to stem the 
current of encroachment; but notwithstanding the heavy 

pressure on her industry, she never despaired of relief, 

till the passage of the act of 1828—that bill of abomina- 

tions—engendered by avarice and political intrigue. Its 

adoption opened the eyes of the state, and gave a new 
character to the eantroversy. ‘Till then the question had 
been whether the protective system was constitutional 
and expedient, but after that she no longer considered the 
question whether the right of regulating the industry of 
the states was a reserved or delegated power, but what 
right a state possesses to defend her reserved powers 
against the encroachments of the federal government—a 
question on the decision of which the value of all the re- 
served powers depends. Jhe passage of the act of 1828, 
with all its objectionable features, and under the odious 
circumstances under which it was adopted, had almost, 
if not entirely, closed the door of hope through the gene- 
ral government. It afforded conclusive evidence that no 
reasonable prospect of relief from congress could be en- 
tertained; yet the near approach of the period of the pay- 
ment of the public debt, and elevation of general Jackson 
to the presidency, still afforded a ray of hope—not so 
strong, however, as to prevent the state from turning her 
eyes, for a final relief, to her reserved powers. 

Under these circumstances commenced that inquiry in- 
to the nature and extent of the reserved powers ofa state, 
and the means which they afforded of resistance against 
the encroachments of the general government; which has 
been pursued with so much zeal and energy, and he might 
add intelligence. Never was there a political discussion 
carried on with greater activity, and which appealed more 
directly to the intelligence of a community. Throughout 
the whole, no address was made to the low and vulgar 
passions. But, on the contrary, the discussion turned 
upon the higher principles of political economy, connect- 
ed with the operations of the tariff system, which are eal- 
culated to show its real bearing on the interests of the 
state, and on the structure of our political system; going 
to show the true character of the relations between the 
state and the general government; and the means which 
the states possess of defending those powers which they 
reserved in forming the federal government. 

In this great canvass, men of the most commanding ta- 
lents and acquirements engaged with the greatest ardor; 
and the people were addressed through every channel; 
by essays in the public press, and by speeches in their 
public assemblies, until they had become thoroughly in- 
structed on the nature of the oppression, and on the rights 


which they possess, under the constitution, to throw 
them off. 


If gentlemen suppose that the stand taken by the peo- 
ple of Carolina rests on passion and delusion, they are 
wholly mistaken. The case was far otherwise. No com- 
munity, from the legislator to the ploughman, were ever 
better instructed in their rights; and the resistance, on 
which the state had resolved, was the result of mature re- 
flection, accompanied with a deep conviction that their 
rights had been violated, and the means of redress which 
they have adopted, are consistent with the principles of 
the constitution. 


But while this active canvass was carried on, which 
looked to the reserved powers, as their final redress, if 
all others failed, the state at the same time cherished a 
hope, as I have already stated, that the election of gen. 
-Jackson to the presidency would prevent the necessity of 
a resort to extremities. He was identified with the in- 
terests of the staple states; and, having the same inter- 
ests, it was believed that his great popularity—a popu- 
larity of the strongest character, as it rested on military 
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services, would enable him, as they hoped, gradually to 
bring down the system of protection, without shock or 
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injury to any interest. Under these views, the canvass 
in favor. of general Jackson’s election to the presidency 
was carried on with great zeal, in conjunction with that 
active inquiry into the reserved powers of the states, ou 
which final reliance was placed. But little did the people 
of Carolina dream, that the man whom they were thus 
striving to elevate to the highest seat of power, would 

rove so utterly false to all their hopes. Man is, indeed, 
ignorant of the future; nor was there ever a stronger il- 
Justration of the observation than is afforded by the result 
of that election! The very event on which they had 
built their hopes, has been turned against them, and the 
very individual to whom they looked asa deliverer, aud 
whom, under that impression, they strove, for so many 

ears, to elevate to power, is now the most powerful 
instrument in the hands of his and their bitterest oppo- 
nents to put down them and their cause! 

Searcely had he been elected, when it became appa- 
rent, from the organization of his cabinet, and other indi- 
cations, that all their hopes of relief, through him, 
were blasted. “The adiuission of a single individual into 
the cabinet, under the circumstances which accompanied 
that admission, threw all into confusion. The mischiev- 
ous tafldence over the president, through which this in- 
dividual was admitted ito the cabinet, soon became ap- 
parent. Instead of turning his eyes forward to the pe- 
riod of the payment of the public debt, which was then 
near at hand, and to the present dangerous political crisis, 
which was inevitable, uuless averted by a timely and 
wise system of measures, the attention of the president 
was absorbed by mere party arrangements, and circum- 
stances too disreputable to be mentioned here, except by 
the most distant allusion. 

Here, Mr. C. said, he must pause for a moment, to 
repel a charge which has been so often made, and which 
even the president has reiterated in his proclamation. 
The charge that he had been actuated, in the part which 
he had taken, by feclings of disappointed ambition. Mr. 
C. again repeated, that he deeply regretted the necessity 
of noticing himself in so important a discussion, and that 
nothing could induce him to advert to his own course but 
the couviction that it was due to the cause, at which a 
blow was aimed, through him. It was only in this view 
that he noticed it. 

Mr. C. said, it illy became the chief magistrate to 
make this charge. “The course which the state had taken, 
and which had led to the present controversy between 
her and the general government, was taken as far back as 
1828; in the very midst of that severe canvass which 
placed him in power; and in that very canvass Carolina 
had openly avowed and zealously maintained these very 
principles which he now officially pronounces to be trea- 
son and rebellion. ‘That was the period at which be 
ought to have spoken. Iiaving remained silent then, and 
having, under Nis approval, implied by that silence, re- 
ceived the support aud the vote of the state, he, (Mr. C.) 
if a sense of decorum did not prevent it, might reerimi- 
nate, with the double charge of deception and ingratitude. 
His object, however, was not to ussail the president, but 
to defend himself against a most unfounded charge. The 
time alone, at which the course upon which this chai ge 
of disappointed ambition is founded, will, of itself, repel 
it in the eye of every unprejyudiced and honest man. The 
doctrine which he now sustains, under the present diffi- 
culties, he openly avowed and maintained immediately 
after the act of 1828, that ‘‘bill of abominations” as it 
has been so often and properly termed. Was he at that 
period disappointed in any views of ambition which he 
might be supposed to entertain? He was vice president 
of the United States, elected by an overwhelming majori- 
ty. He was acandidate for re-election on the ticket 
with general Jackson himself, with a certain prospect of 
a triumphant success of that, ticket, and with a fair pros- 
pect of the highest office to which an American citizen 
could aspire. What was his course under these pros- 

cts? Dia he loo’: to his own advancement, or to an 
a al and faithful discharge of his duty? Let facts 
speak for themselves. When the bill to which he had 
referred came from the other house to the senate, the al- 
most universal impression was; that its fate would depend 
upon his casting vote. It was known that, as the bill 
then stood, the senate was nearly equally divided, and as 
it was a combiued measure, originating with the politi- 





SSS 
cians and manufacturers, and intended as much to 
upon the presidential election as to protect manufacture 
it was believed that, as a stroke of political policy, j 
fate would be made to depend on his vote, in order an 
feat general Jackson’s election, as well as his own, The 
friends of general Jackson were alarmed, and he (My. 
C.)) was earnestly entreated to leave the chair, in order to 


‘avoid the responsibility, ander the plausible argument 


that if the senate should he equally divided, the bill would 
be lost without the aid of his casting vote. The reply to 
this entreaty was, that no consideration, personal to hime 
self, could induce him to take such a course. That he 
considered the measure as of the most dangerous charac. 
ter, calculated to produce the most fearful crisis; that the 
payment of the public debt was just at hand, and that the 
great inerease of revenue which it would pour into the 
treasury would accelerate the approach of that period: 
and that the country would be placed in the most trying 
of all situations; with an immense revenue, without the 
means of absorption, upon any legitimate or constitu. 
tional object of appropriation, and would be compelled 
to submit to all the corrupting consequences of a large 
surplas, or to make a sudden reduction of the rates of 
duties, which would prove ruinous to the very interests 
which were then forcing the passage of the bill. Under 
these views, he determined to remain in the chair, and if 
the bill came to him, to give his casting vote against it, 
and in doing so, to give his reasons at large; but at the 
same time, he informed his friends that he would retire 
from the ticket, so that the election of general Jackson 
might not be embarrassed by any act of his — Sir, ( said 
Mr. ©.) 1 was amazed at the folly and infatuation of 
that period. So completely absorbed was congress in 
the game of ambition and avarice, from the double in- 
pulse of the manufacturers and politicians, that none but 
a few appeared to anticipate the present crisis, at 
which now all are alarmed; but which is the inevitable 
result of what was then done. As to himself, he clearly 
foresaw what has since followed. The road of ambition 
lay open before him; he had but to follow the corrupt 
tendeney of the times—but he chose to tread the rugged 
path of duty. 

It was thus that the reasonable hope of relief, through 
the election of general Jackson, was blasted; but still 
one other hope remained; that the final discharge of the 
public debt, an event near at hand, would remove our 
burden. That event would leave in the treasury a large 
surplus; a surplus that could not be expended under the 
most extravagant schemes of appropriation, having the 
least color of decency or constitutionality. ‘That event, 
at last, arrived. At the last session of congress, it was 
avowed on all sides, that the publie debt, for all practical 
purposes, was, in fact, paid; the small surplus remaining 
heing nearly covered by the money in the treasury and 
the bonds for duties which had already acerued; but with 
the arrival of this event, our last hope was doomed to be 
disappointed, After along session of many months, and 
the most earnest effort on the part of South Carolina and 
the other southern states, to obtain relief, all that could 
he effeeted was a small reduction in the amount of the 
duties: but a reduction of such a character, that while tt 
diminished the amount of burden, distributed that burden 
more unequally than even the obnoxious act of 1828: re- 
versing the principle adopted by the bill of 1816, of lay- 
ing higher duties on the unprotected than the protected 
articles, by repealing almost entirely the duties laid upon 
the former, aud imposing the burden almost entirely 0 
the latter. It was thus, that instead of relief—instead of 
an equal distribution of the burdens and benefits of the 
government, on the payment of the debt, as had been 
fondly anticipated, the duties were so arranged as to be, 
in fact, bounties on one side. and taxation on the other, 
and thus placing the two great sections of the country 
direct conflict in reference to its fiscal action, and thereby 
letting in that flood of political corruption which threat 
ens to sweep away our constitution and our liberty. 

This unequal and unjust arrangement was pronounced, 
both by the administration, through its proper organ, the 


secretary of the treasury, and by the opposition, to be 4 


permanent adjustment; and it was thus that all hope ol 
relief through the action of the general government ter 
minated, and the crisis so long apprehended has at length 
arrived, at which the state was compelled to choose be 
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tween absolute acquiescence in a ruinous system of op- 

ression, or a resort to her reserved powers—powers of 
which she alone was the rightful judge, and which only, 
in this momentous juncture, could save her. She deter- 
mined on the latter. 

The consent of two-thirds of her legislature was ne- 
cessary for the call of a convention, which was considered 
the only legitimate organ through which the people, in 
their sovereignty , could speak. After an arduous strug- 

le, the state rights party succeeded; more than two- 
thirds of both branches of the legislature favorable to a 
convention were elected; a convention was called; the or- 
dinance adopted. The convention was succeeded by a 
meeting of the legislature, when the laws to carry the 
ordinance into execution, were enacted; all of which 
had been communicated by the president—had_ been re- 
ferred to the committee on the judiciary, and this bill is 
the result of their labor. 

Having now, said Mr. C. corrected some of the pro- 
minent misrepresentations, as to the nature of this con- 
troversy, and given arapid sketch of the movement of 
the state in reference to it, he would next proceed to 
notice some objections connected with the ordinance and 
the proceedings under it. 

The first and most prominent of these is direeted 

» against what is called the test oath—which an effort has 
> been made to render odious. So far from deserving the 
© denunciation which had been levelled against it, he 
- viewed this provision of the ordinance as but the natural 
> result of the doctrines entertained by the state, and the 
| position which she occupies. ‘The people of that state 
’ believe that the union is a union of states, and not of in- 

dividuals; that it was formed by the states, and that the 

_ citizens of the several states, were bound to it through 
> the acts of their several states; that each state ratified 
> the constitution for itself, and that it was only by such 

> ratification of a state that any obligation was imposed 
upon the citizens,—thus believing, it was the opinion of 
the people of Carolina, that it belonged to the state which 
had imposed the obligation, to declare, in the last resort, 
the extent of that obligation, as far as her citizens were 
concerned; and this, upon the plain principles which ex- 
istin all analagous eases of compact, between sovereign 
or political bodies. On this principle, the people of the 
' state, acting in their sovereigu capacity, in convention, 

_ precisely as they had adopted their own and the federal 

' constitutions, had declared by the ordinance, that the acts 

of congress which had imposed duties under the authori- 

' ty to lay imposts, were acts, not for revenue, as intended 

by the constitution, but for protection, and therefore null 
and void. ‘The ordinance thus enacted by the peo- 
ple of the state themselves, acting as a sovereign commu- 
hity, was, to all intents and purposes, a part of the con- 
stitution of the state; and though of a peculiar character, 
was as obligatory on the citizens of that state, as any por- 
tion of the constitution. In preseribing, then, the oath 
to obey the ordinance, no more was done than to preseribe 

}4n oath to obey the constitution. It was, in fact, but a 

particular oath of allegiance, and in every respect similar 

, ‘o that which is prescribed under the constitution of the 

United States, to be administered to all officers of the 
state and federal governments; and was no more deserv- 
ing the harsh and bitter epithets which had been heaped 
Upon it, than that or any similar oath. 

it ought to be borne in mind, that, according to the 
pinion which prevailed in Carolina, the right of resist- 
aice to the unconstitutional laws of congress belongs to 
the state, and not to her individual citizens, and that, 
though the latter may, in a mere question of meum and 
fuum, resist, through the courts, an unconstitutional en- 
a upon their rights; yet the final stand against 
hii rests not with them, but with the state of 
ween me Ate members; and that such act of resistance 
bey Ba a the conscience and allegiance of the citi- 
- p ™ t — appeared to be a general misapprehen- 
his rush a to which the state had acted under 
offices $- the ordinance. Instead of sweeping every 
wwe Be Bd neral proscription of the minority, as has 
tt Lehner in debate, as far as the knowledge of 

oo <tends, not a single individual had been removed. 
State had, in fact, acted with the greatest tenderness, 

all cireumstances considered, towards citizens who dif. 
ered fr roe Ls aly 3 : i 

tom the majority: and, in that spirit, had directed 

Sur. ro Vor. XLUI—Sis. 21. 
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the oath to be administered, only in eases of some official 
act directed to be performed, in which obedience to the 
ordinanee was involved. 

It had been further objected, that the state had act- 
ed precipitately, What! precipitately! after making a 
strenuous resistanee for twelve years—by discusssion 
here and in the other house of congress—by essays in all 
forms—by resolutions, remonstrances, and protests on 
the part of her legislature, and finally by attempting an 
appeal to the judicial power of the United States. He 
said attempting, for they had been prevented from bring- 
ing the question fairly before the court, and that by an 
actof that very majority in congress which now upbraid 
them for not making that appeal; of that majority who, 
on a motion of one of the members in the other house 
from South Carolina, refused to give to the act of 1828 
iis true title, that it was a protective, and not a revenue 
aet. The state has never, it is true, relied upon that 
tribunal, the supreme court, to vindicate its reserved 
rights; yet they have always considered it as an auxiliary 
means of defenee, of whieh they would gladly have avail- 
ed. themselves, to test the constitutionality of protection, 
had they not been deprived of the means of doing su by 
the act of the majority. 

Notwithstanding this long delay of more than ten years, 
under this continued encroachment of the government, 
we now hear it on all sides, by friends and foes, gravely 
pronouneed, that the state has acted precipitately—that 
her conduct has been rash! That such should be the 
language of an interested majority, who, by means of this 
unconstitutional and oppressive system, are annually ex- 
torting millions from the south, to be bestowed upon 
other sections, was not at all surprising. Whatever im- 
pedes the course of avarice and ambition, will ever be 
denounced as rash and precipitate; and had South Caro- 
lina delayed her resistanee fifty instead of twelve years, 
she would have heard from the same quarter the same 
language; but it was really surprising that those who 
were suffering in common with herself, and who have 
complained equally loud of their grievances; who had 
pronounced the very acts which she had asserted within 
her limits to be oppressive, unconstitutional, and ruinous, 
after so long a struggle—a struggle longer than that which 
preceded the separation of these states from the mother 
country—longer than the period of the Trojan war—~ 
should now complain of precipitancy! No, it is not Ca~ 
rolina which has acted precipitately, but her sister states, 
who have suffered in common with her, that have acted 
tardily. Had they acted as she has done—had they per- 
formed their duty with equal energy and promptness, our 
situation this day would be very different from what we 
now find it. Delays are said to be dangerous, and never 
was the maxim more true than inthe present case—a case 
ofmonopoly. Itisthe very nature of monopolies to grow. 
If we take from one side a large portion of the proceeds of 
its labor and give it to the other, the side fom which 
we take must constantly decay, and that to which we 
give must prosper and increase. Such is the action of the 
protective system. It exacts from the south a lage por- 
tion of the proceeds of its industry, which it bestows upon 
the other sections, in the shape of bounties fo manufac 
tures, and appropriations in a thousand forms—pensions, 
improvement of rivers and harbors, roads and canals, and 
in every shape that wit or ingenuity can devise. Can we 
then be surprised that the principle of monopoly grows, 
when it is so amply remunerated at the expense of those 
who support it? And this is the real reason of the fact 
which we witness, that all acts for protection pass with 
small minorities, but soon come to be sustained W great 
and overwhelming majorities. "Those who seek the mo- 
nopoly, endeavor to obtain it in the most exclusive shape; 
and they take care, accordingly, to associate only a suffi- 
cient number of interests barely to pass it through the 
two houses of eongress—on the plain principle, that the 
greater the number from whom the monopoly takes, and 
the fewer on whom it bestows, the greater is the advan- 
tage to the monopolists. Acting in this spirit, we have 
often seen with what exact precision they count, adding 
wool to woollens, associating lead and iron, feeling their 
way, until a bare majority is obtained, when the bill 
passes, connecting just as many interests as is sufficient to 
ensure its success, and no more. In a short time, how- 
ever, we have invariably found that this lean, becomes a 
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decided majority, under the certain operation which com- | on the president the extensive and unlimited powers pre. 


ls individuals to desert the pursuits which the monopo- 
y has rendered unprofitable, that they may participate 
in those pursuits which it has rendered profitable. It is 

inst this dangerous and growing disease which South 

lina has acted—a disease whose cancerous action 

would soon spread to every part of the sysiem, had it not 
been speedily arrested. 

There was another powerful reason why the action of 
the state could not be safely delayed. The public debt, 
as he had already stated, for all practical purposes, had 
already been paid; and, under the existing duties, a large 
annual surplus of many millions, must come into the trea- 
sury. It was impossible to look at this state of things 
without seeing the most mischievous consequences; and, 
among others, if not speedily corrected, it would inter- 

se powerful and alinost insuperable obstacles to throw- 
ing off the burden under which the south had been so 
long luboring. ‘The disposition of the surplus would be- 
come a subject of violent and corrupt struggle, and could 
not fail to rear up new and powerful interests in support 
of the existing system; not only in those sections which 
been heretofore benefitted by it, but even in the south it- 
self. He could not but trace to the anticipation of this 
state of the treasury, the sudden and extraordinary move- 
ments which had taken place at the last session in the Vir- 
ginia legislature, in which the whole south was vitally in- 
terested. It was impossible for any rational man to be- 
lieve, that that state could seriously have thought of ef: 
fecting the scheme to which he alluded by her own re- 
sources, without powerful aid from the general govern- 
ment. 

it was next objected, that the enforcing acts have legis- 
lated the United States out of South Carolina. He had 
already replied to this objection on another occasion, and 
would now but repeat what he then said—that they had 
been legislated out only to the extent that they had no 
right toenter. The constitution had admitted the juris- 
diction of the United States within the limits of the seve- 
ral states, only so far as the delegalted pow ers authorised; 
beyond that they were intruders, and might rightfully be 
expelled; and that they had been efficiently expelled by 
the legislation of the state through her civil process, as 
lias been acknowledged on all sides in the debate, is only 
a confirmation of the truth of the doctrine for which the 
majority in Carolina had contended. 

he very point at issue between the two parties there, 
was, whether nullification was a peaceful and an efficient 
remedy against an unconstitutional act of the general go- 
vernment, and which might be asserted as such through 
the state tribunals. Both parties agree, that the acts 
against which it was directed, are unconstitutional and op- 
pressive. The controversy was only as to the means by 
which our citizens might be protected against the acknow- 
ledged encroachments on their rights. This being the 
point at issue between the parties, and the very object of 
the majority, being an efficient protection of the citizens 
through the state tribunals; the measures adopted to en- 
force the ordinance, of course, received the most deci- 
sive character. We were not children, to act by halves. 
Yet, for acting thus efficiently, the state is denounced, and 
this bill reported, to overrule, by military force, the civil 
tribunals and civil process of the state! Sir, said Mr.C. I 
consider this bill, and the arguments which have been urged 
on this floor, in its support, as the most triumphant acknow- 
1 ent that nullification is peaceful and efficient; and 
so deeply entrenched in the principles of our system, that 
it cannot be assailed but by prostrating the constitution, 
and substituting the supremacy of military force in lieu 
of the supremacy of the laws. In fact, the advocates of 
this bill refute their own argument. “They tell us that 
the ordinance is unconstitutional, that they infract the 
constitution of South Carolina; although to him the ob- 
jection appears absurd, as it was adopted by the very au- 
thority which adopted the constitution itself. They also 
tell us that the supreme court is the appointed arbiter of 
all controversies between a state and the general govern- 
ment. Why, then, dothey not leave this controversy to 
that tribunal? Why do they not confide to them the ab- 
ion of the ordinance, and the laws made in pursu- 

ance of it, and the assertion of that supremacy which they 
claim for the laws of congress? The state stands pledg- 
ed to resist no process of the court. Why, then, confer 


vided in this bill? Why authorise him to use mility 
foree to arrest the civil process of the state? But me 
answer can be given. That, in a contest between th. 
state and the general government, if the resistance be }j. 
mited on both sides to the civil ‘process, the state, by its 
inherent sovereignty, standing upon its reserved powers 
will prove too powerful in such a controversy, and muy 
triumph over the federal governnment, sustained by jt, 
delegated and limited authority, and, in this answer 
we have an acknowledgment of the truth of those great | 
a gi for which the state has so firmly and nobly eo, 
tended, 

» Having made these remarks, the great question is noy 
preseuted—has congres the right to pass this bill? Which 
he would next proceed to consider. The decision of this 
question involves the inquiry into the provisions of the 
bill. What are they? It puts at the disposal of the pre. 
sident, the army and navy, and the entire militia of the 
country. It enables him, at his pleasure, to subject every 
man in the United States, not exempt from militia duty, 
to martial law—to call him from his ordinary occupation 
to the field, and under the penalty of fine and imprison. 
ment inflicted by a court martial, to imbrue his hand jp 
his brothers’ blood. There is no limitation on the power 
of the sword, and that over the purse is equally without 
restraint; for, among the extraordinary features .of the 
bill, it contains no appropriation, which, under existing 
circumstances, is tantamount to an unlimited appropria- 
tion. The president may, under its authority, ineur any 
expenditure, and pledge the national faith to meet it, 
He may create a new national debt, at the very moment 
of the termination of the former—a debt of millions to be 
paid out of the proceeds of the labor of that seetion of the 
country whose dearest constitutional rights this bill pros Ry 
trates! Thus exhibiting the extraordinary speetacle, thi I> 
the very section of the country which is urging this me IR” 
sure, and carrying the sword of devastation against us, 
are ut the same time incurring a vew debt, to be paid by 
those whose rights are violated; while those who violate 
them are to receive the benefits in the shape of bounties 
and expenditures. 

And for what purpose is the unlimited control of the 
purse and of the sword thus placed at the disposition of 
the executive? ‘To make war against one of the free 
and sovereign members of this confederation; which the 
bill proposes to deal with, not as a state, but asa collee- 
tion of banditti or outlaws. Thus exhibiting the im- 
pious spectacle of this government, the creature of the 
states, making war against the power to which it owes 
its existence. 

The bill violates the constitution, plainly and palpably, 
in many of its provisions, by authorising the president, Hy 
at his pleasure, to place the different ports of this union 3 
on an unequal footing, contrary to that provision of the con- 
stitution which declares that no preference should be 
given to one port over another. It also violates the cov 
stitution, by authorising him, at his discretion, to impose 
cash duties on one port, while credit is allowed in others 
by enabling the president to regulate commerce, a powe! 
vested in congress alone; and, by drawing within the J 
risdiction of the United States’ courts, powers never |! 
tended to be conferred on them. As great as these 0b 
jections were, they became insignificant in the provisions 
of a bill, which, by a single blow, by treating the states 
as a mere lawless mass of individuals—prostrates all the 
barriers of the constitution. He would pass over the mr 
nor cousiderations, and proceed directly to the gre# 
point. This bill proceeds on the ground that the entire 
sovereignty of this country belongs to the American pe” 
ple, as forming one great community, and regards the 
states as mere fractions or counties, and not as an integ!®! 
part of the union; having no more right to resist the e 
croachments of the government than a county has to! 
sist the authority of a state; and treating such resistant 
as the lawless acts of so many individuals, without p™ 
sessing sovereign or political rights. It has been %" 
that the bill declares war against South Carolina. 4% 
it decrees a massacre of her citizens! War has som 
thing ennobling about it, and, with all its horrors, bring’ 
into action the highest qualities, intellectual and mor@!. 


























was perhaps, in the order of Providence, that it should h : 
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no war, except, indeed, it be that which savages wage 
_a war, not against the community, but the citizens 
of whom that community is composed. But he re- 
rded it as worse than savage warfare—as an attempt to 
take away life ander the color of law, without the trial 
by jury, or any other safeguard which the constitution has 
thrown around the life oO the citizen! It authorises the 
resident, or even his deputies, when they may suppose 
the law to be violated, without the intervention of a court 
or jury, to kill without mercy or discrimination! 
it was said by the senator from Tennessee, (Mr. Grun- 
dy), to be a measure of peace! Yes, such peace as the 
wolf gives to the lamb; the kite tothe dove! Such peace 
as Russia gives to Poland; or death to its victim! A 
peace by extinguishing the political existence of the state, 
by awing her into an abandonment of the exercise of 
every power which constitutes her a sovereign communi- 
ty. Itisto South Carolina a question of self-preserva- 
tion, aud I proclaim it, that, should this bill pass, and an 
atiempt be made to enforce it, it will be resisted, at every 
hazard—even that of death itself. Death is not the great- 
est calamity; there are others still more terrible to the 
free and brave; and among them may be placed the loss of 
liberty and honor. There are thousands of her brave 
sons who, if need be, are prepared cheerfully to lay down 
their lives in defence of the state, and the great princi- 
les of constitutional liberty for which she is contending. 
God forbid that this should become necessary. It never 
can be, unless this government is resolved to bring the 
question to extremity, when her gallant sons will stand 
prepared to perform the last duty; to die nobly. 

I go (said Mr. Calhoan) on the ground that this con- 
stitution was made by the states; and that it is a federal 
union of the states, in which the several states still retain 
their sovereignty. If these views be correct, he had not 
characterized the bill too strongly, which presents the 
question, whether they be or be not. He would not en- 
ter into the discussion of that question now. He would 
rest it for the present, on what he had said on the intro- 
duction of the resolutions now on the table, under a hope 
that another opportunity would be afforded for more am- 
ple discussion, He would for the present confine his re- 
marks to the objections which had been raised to the 
views which he had presented when he introduced them. 
lhe authority of Luther Martin had been adduced by the 
senator from Delaware, to prove that the citizens of a 
state, acting under the authority of a state, were liable to 
be punished as traitors by this government. As eminent 
as Mr. Martin was, asa lawyer, and as high as his au- 
thority might be considered, on a legal point, he could 
not accept it, in determining the point at issue. The at- 
titude which he oceupied, if taken into view, would les- 
sen, if not destroy the weight of his authority. He had 
been violently opposed, in convention, to the constitution, 
and the very letter from which the senator has quoted, 
was intended to dissuade Maryland from its adoption, 
With this view, it was to be expected that every consi- 
deration calculated to effect that object should be urged; 
that real objections should be exaggerated, and that those 
having no foundation, execpt mere plausible deductions, 
should be presented, [t is to this spirit that he attribut- 
ed the Opinion of Mr. Martin, in reference to the point 
under consideration. But if his authority is good on one 
point, it must be admitted to be equally so on another. If 
'S Opinion be sufficient to prove that a citizen of the 
— may be punished as a traitor when acting under al- 
glance to the state, it is also sufficient to show, that no 
ae was intended to be given in the constitution for 
monk ane ae of manufactures by the general govern- 
<a and that the provision in the constitution, per- 
dane state to lay an impost duty, with the consent 
wane was intended to reserve the right of pro- 
eae to the states themselves, and that each state 
ote dpe its own industry. Assuming his opinion 
i one Pr omy, authority on both points, how embarrass- 
Pe. se A e the attitude in which it would place the sena- 
that ny Jelaware, and those with whom he is acting— 
a using the sword and the bayonet to enforce the 
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Notwithstanding all that has been said, he must say 
that neither the senator from Delaware, (Mr. Clayton) 
nor any other who had spoken on the same side, had di- 
rectly and fairly met the great questions at issue: Is this 
a federal union’ a union of states, as distinct from that 
of individuals? Is the sovereignty in the several states, 
or in the American people in the aggregate? The very 
language which we are compelled to use, when speak~- 
ing of our political institutions, affords proof conclusive 
as to itsreal character. The terms union, federal, unit- 
ed, allimply a combination of sovereignties, a confedera- 
tion of states. They are never applied to an association 
of individuals. Who ever heard of the United State of 
New York, of Massachusetts, or of Virginia? Who 
ever heard the term federal, or union, applied to the ag- 
gregation of individuals into one community? Nor is 
the other point less clear—that the sovereignty is in the 
several states, and that our system isa union of twenty- 
four sovereign powers; under a constitutional compact, 
and not a divided sovereignty between the states several- 
ly and the United States. In spite of all that had been 
said, he maintained that sovereignty is, in its nature, in- 
divisible. It is the supreme power in a state, and we 
might just as well speak of half a square, or half of a 
triangle, as of half a sovereignty. It is a gross error to 
confound the exercise of sovereign powers with sove- 
reignty itself; or the delegation of such powers witha sur- 
render of them. A sovereign may delegate his powers 
to be exercised by as many agents, as he may think pro- 
per, under such conditions and with such limitations as 
he may impose; but to surrender any portion of his sove- 
reignty to another is to annihilate the whole. The sena- 
tor from Delaware (Mr. Clayton) calls this metaphysical 
reasoning, which, he says, he cannot comprehend. © If b 
metaphysics he means that scholastic refinement whic 
makes distinctions without difference, no one can hold it 
in a more utter contempt than he, [Mr. C.] but if, on 
the contrary, he means the power of analysis and combi- 
nation—that power which reduces the most complex idea 
into its elements, which traces causes to their first prin- 
ciple, and, by the power of generalization and combina- 
tion, unites the whole into one harmonious system; then, 
so far from deserving contempt, it is the highest attri- 
bute of the human mind. It is the power which raises 
man above the brute—which distinguishes his faculties 
from mere sagacity which he bolds ia common with infe- 
rior animals. It isthis power which has raised the astro- 
nomer from being a mere gazer at the stars, to the high 
intellectual eminence of a Newton or a La Place; and 
astronomy itself from a mere observation of insulated 
facts into that noble science which displays to our admi- 
ration the system of the universe. And shall this high 
power of the mind, which has effected such wonders, 
when directed tothe laws which control the material 
world, be forever prohibited, under a senseless ery of 
metaphysics, from being applied to the high purpose of 
political science and legislation. He held them to be 
subject to laws as fixed as matter itself, and to be as fit a 
subject for the application of the highest intellectual 
power. Denunciation may indeed fall upon the philoso- 
phical inquirer into these first principles, as did upon 
Galileo and Bacon, when they first unfolded the great 
discoveries, which have immortalized their names; but 
the time will come when truth will prevail in spite of 
prejudice and denunciation; aud when politics and legis- 
tation will be considered as much a science as astronomy 
and chemistry. 

In connexion with this part of the subject, he under- 
stood the senator from Virginia, (Mr. Fives), to say that 
sovereignty was divided, and that a portion remained with 
the states, severally, and that the residue was vested in 
the union. By union, he supposed that the senator meant 
the United States. If such be his meaning—if he in- 
tended to affirm, that the sovereignty was in the twenty- 
four states, in whatever light he might view them, their 
opinions would not disagree; but, according to his (Mr. 
C’s) conception, the whole sovereignty was in the seve- 
ral states, while the exercise of sovereign powers wasdivid- 
ed—a part being exercised under compact, through this 
general government, and the residue through the separate 
state governments. But if the senatrr from Virginia 
tae Rives), meant to assert, that the twenty-four states 
ormed but one community, with a single sovereign pow- 
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er, asto the objcets of the union, it would be but the re- 
vival of the qld question, of whether the union was a union 
between states, as distinct communities, or a mere ag- 
gregate of the American people, as a mass of individuals 
and in this light his opinions would lead directly to con- 
solidation. 

Bat to return to the bill. [tis said that the bill ought 
to pass, because the law must be enforced. The law 
must be enforced. ‘The imperial edict must be executed. 
It isunder such sophistry, couched in general terms, with- 
out looking to the limitations which must ever exist in 
the practical exercise of power, that the most cruel and 
despotic acts ever have been covered. It was such so- 
phistry as this, that cast Daniel into the lion’s den, and 
the three Innocents into the fiery furnance. Under the 
same sophistry the bloody edicts of Nero and Caligula 
were exeeuted. ‘The law must be enforced. Yes, the 
**tea tax must be executed.” This was the very argu- 
ment which impelled lord North and his administra- 
tion in that mad career which forever separated us from 
the British crown. Under a similar Bi ng ‘that re- 
ligion must be protected,” how many massacres have 
been perpetrated? and how many martyrs have been tied 
to the stake? What! acting on this vague abstraction are 
you prepared to enforce a law, without considering whe- 
ther it be just or unjust, constitutional or unconstitution- 
al? Will you collect money when it is acknowledged 
that it is not wanted? He who earns the money—who 
digs it from the earth with the sweat of his brow, has a 
just title to it against the universe. No one hasa right 
to touch it without his consent, except his government, 
and it only to the extent of its legitimate wants; to take 
more is robbery, and you propose by this bill to enforce 
the robbery by murder. Yet, to this result you must 
come, by this miserable sophistry, this vague abstraction, 
of enforcing the law without a regard to the fact whe- 
ther the law be just or unjust, constitutional or unconsti- 
tutional. 

In the same spirit we are told, that the union must be 
preserved, without regard to the means. And how is it 
proposed to preserve the union? By foree! Does any 
man, in his senses, believe that this beautiful strueture— 
this harmonious aggregate of states, produeed by the 
joint consent of all, can be preserved by force? . 
introduction will be certain destruction of this federal 
union. No; no. You cannet keep the states united in 
their constitutional and federal bonds by foree. Force 
may, indeed, hold the .parts together; but such union 
would bethe bond between master and slave; a union of 
exaction on one side, and of unqualified odedience on the 
other. That obedience which we are told by the senator 
from Pennsylvania, (Mr. Wilkins), is the union! Yes, 
exaction on the side of the master—for this very biil is 
intended to collect what can be no longer called taxes— 
the voluntary contribution of a free people; but tribute, 
tribute to be collected under the mouths of the cannon! 
Your custom house is already transferred to a garrison, 
and that garrison, with batteries turned, not against the 
enemy of yourcountry, but on subjects, (we will not say 
citizens), on whom you propese to levy contributions. 
Has reason fled from our borders? Have we ceased to 
reflect? It is madness to suppose that the union can be 
preserved by foree. 1 tell you plainly, that the bill, 
should it pass, cannot be enforced. It will prove only a 
blot upon vour statute bock, a reproach to the year, and 
a disgrace to the American senate. Lrepeat, that it will 
not be executed; it will rouse the dormant spirit of the 
people, and open their eyes to the approach of despotism. 
‘rhe country has sunk into avarice and political corrup- 
tion, from which nothing eould arouse it, but some mea- 
sure, on the part of the government, of folly and mad- 
ness, such as that now under consideration. 

Disguise itas you may, the controversy is one between 
power and liberty, and he would tell the gentlemen who 
are opposed to him, that as strong as might be the love 
and power on their side, the lovefof liberty is still strong- 
er on ours. History furnishes many instanees of similar 
struggles, where the love of liherty has prevailed against 
power, under every disadvantage, and among them few 
more striking than that of our own revolution; where, as 
strong as was the parent eountry; and as feeble as were 
the colonies, yet, under the impulse of liberty and the 
blessing of God, they gloriously trimuphed in the con- 
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test. There were, indeed, many and striking analogies 
between that and the present controversy: they both origi. 
nated substantially in the same cause, with this differ. 
ence, that, in the present case, the power of taxation is 
converted into that of regulating industry—in that the 
power of regulating industry, by the regulation of com. 
merce, was attempted to be converted into the power of 
taxation. Were he to trace the analogy further, we 
would find that the perversion of the taxing power, in one 
case, has given precisely the same control to the northern 
section over the industry of the southern section of the 
union, which the power to regulate commerce gave to 
Great Britain over the industry of the colonies; and that 
the very articles in which the colonies were permitted 
to have a free trade, and those in which the mother 
country had a monopoly; are almost identicatly the same 
as those under which the southern states are permitted to 
have a free trade by theact of 1832, and whieh the north. 
ern states have, by the same act, secured a monopoly, the 
only difference is in the means; in the former, the eo. 
lonies were permitted to have a free trade, with all coun. 
tries south of Cape Finisterre, a cape in the northera 
partof Spain; while north of that the trade of the colo. 
nies was prohibited, except through the mother country, 
by means of her commercial regulations. If we com. 
pare the products of the country north and south of Cape 
Finisterre, we will find them almost identical with the 
list of the proteeted and unprotected articles contained 
in theact of lastyear. Nor does the analogy terminate 
here. The very arguments resorted to at the commence. 
ment of the American revolution, and the measures 
adopted, and the motives assigned to bring on that con- 
test, (to enforce the law), are almost identically the same, 

But, (said Mr. Calhoun), to return from this digression 
to the consideration of the bill. Whatever opinion may 
exist upon other points, there is one in which he would 
suppose there could be none: that this bill rests on prin- 
ciples which, if carried out, will ride over state sovereign- 
ties, and that it will be idle for any of its advocates here- 
after to talk of state rights. The senator from Virginia 
(Mr. Fives) says that he is the advocate of state rights; 
but he must permit me to tell him that, although he may 
differ in premises from the other gentlemen with whom 
he acts on this occasion, yet in supporting this bill he 
obliterates every vestige of distinction between him and 
them; saving only that, professing the principles of °98, 
his example will be more pernicious than that of the most 
open and bitter opponents of the rights of the states. He 
would also add, what he was compelled to say, that he 
must consider him (Mr. Jtives) as less consistent than 
our old opponents, whose conclusions were fairly drawn 
from their premises, whilst his premises ought to have 
led him to opposite conclusions. ‘The gentleman has 
told us that the new fangled doctrines, as he chose to call 
them, had brought state rights into disrepute. He must 
tell him, in reply, that what he called new fangled, are 
but the doctrines of ’98; and that it is he, (Mr. fives) 
and others with him, who, professing these doctrines, had 
degraded them by explaining away their meaning and effi- 
eacy. He Soma Rt.) had disclaimed, in behalf of Virginia, 
the authorship of nullification. Mr. C. would not dispute 
that point. If Virginia chose to throw away one of her 
brightest ornaments, she must not hereafter complain that 
it had become the property of another. But while as4 
representative of Carolina, he had no right to complain 
of the disavowal of the senator frum Virginia, he must 
believe that he (Mr. R.) had done his native state great 
injustice, by declaring on this floor, that when she grave 
ly resolved, in 798, that ‘‘in cases of deliberate and dat 
gerous infractions of the constitution, the states, as par 
ties to the eompact, have the right and are in duty bound, 
to interpose to arrest the progress of the evil, and to maine 
tain, within their respective limits the authorities, rights, 
and liberties appertaining to them,” meant no more that 
to ordain the right to protest and remonstrate. ‘To sup 
pose that, in putting forth so solemna declaration, which 
she afterwards sustained by so able and elaborate an a 
gument, she meant no more than to assert what no one 
had ever denied, ‘would be to suppose that the state had 
been guilty of the most egregious trifling that ever ¥® 
exhibited on so solemn an occasion. “ch 

Mr. C. said that, in reviewing the ground over whie 
he had passed, it would be apparent that the question ? 


SARE ooracang 7 


ahs a - 


~~ 


gee ab Co ae 


ae 


> 


¥ 


a 


x 
" 
Qo > 
Pt 
Se 
é. 
he 
= 
be 
i 
Ps 





—— 


controy' 
jitica 
solidate 
which ¢ 
the peo 
destine 
tions. 
ortant 
etwee 
Marath 
to the § 
jts con! 
Jarge a 
me M 
rently 
case. 
betwee 
the vel 
form ¢ 
ments, 
the ea 
on th 
whole 
ers in 
yailed 
based 
mon, 
states 
tion, 
meml 
vailed 
race, 
first p 
osse 
Find t 
ganiz: 
able ° 
from 
‘Ty 
states 
clans, 
mies, 
of wh 
lost a 
as he 
macy 
state, 
king. 
mem 
porti 
tonic 
not a 
cont 
the s 
dor 
ship: 
gree 
thou 
Thi 
plie: 
and 
whi 
the | 
king 
nat 
of wv 
divi 
lenc 
by f 
and 
syn 
the 
org 
whi 
mo’ 
a 
ing 
of | 
he 
wh 
and 
rey 
mi; 


ee ee) ee ad 


aoFvwmrv Ss oO @& 


48 


re 
s) 
ad 
fi. 
a, 
te 
er 


3a 
in 
ist 
rat 


lie 
ar’ 
ad, 
ine 
ts, 
140 
ip 
ich 
al- 
one 
had 


jas 


ich 
h io 





= es et a 


SEP 


Re ole abies = 


Bick 


re? 


} Sacer: 


NILE’S REGISTER—DEBATE IN THE SENATE. 





165 








—<— 


controversy involved that most deeply important of all 
litical questions, whether ours was a federal or a con- 
jidated government. A question on the decision of 
hi h depends, as he solemnly believed, the liberty of 
bs caenele their happiness, and the place which we are 
ped are to hold in the moral and intellectual scale of na- 
tions. Never was there a controversy in which more im- 
ortant consequences were involved, not excepting that 
Petween Persia and Greece, decided by the battles of 
Marathon, Platea, and Salamis, which gave ascendancy 
to the genius of Europe over that of Asia; and which, in 
jts consequences, has continued to atfeet the destiny of so 
large a portion of the world, even to thisday. ‘There is, 
said Mr. C. often close analogies between events appa- 
rently very remote, which are strikingly illustrated in this 
case. In the great contest between Greece and Persia, 
between European and Asiatic polity and civilization, 
the very question between the federal and consolidated 
form of government was involved. The Asiatic govern- 
ments, from the remotest time, with some exceptions on 
the eastern shore of the Mediterranean, have been based 
on the principle of consolidation, which considers the 
whole community as but a unit; and consolidates its pow- 
ers in a central point. ‘The opposite principle has pre- 
yailed in Europe—Greece, throughout all her states, was 
based on a federal system. All were united in one com- 
mon, but loose bond, and the governments of the several 
states partook, for the most part, of a complex organiza- 
tion, which distributed political power among different 
members of the community. The same principles pre- 
vailed in ancient Italy; and, if we turn to the ‘Teutonic 
race, our great ancestors, the race which occupies the 
first place in power, civilization, and science, and which 
possess the largest and the fairest part of Europe, we will 
find that their governments were based on the federal or- 
ganization, as has been clearly illustrated by a recent and 
able writer on the British constitution, (Mr. Palgrave) 
from whose writings he introduced the following extract: 
‘In this manner this first establishment of the Teutonic 
states was effected. They were assemblages of sects, 
clans, and tribes; they were confederated hosts and ar- 
mies, led on by princes, magistrates, and chieftains, each 
of whom was originally independent, and each of whom 
lost a portion of his pristine independence, in proportion 
as he and his compeers became united under the supre- 
macy of a sovereign, who was superinduced upon the 
state, first as a military commander, and afterwards as a 
king. Yet, notwithstanding this political connexion, each 
member of the state continued to retain a considerable 
portion of the rights of sovereignty. Every ancient Teu- 
tonic monarehy must be considered as a federation; it is 
not an unit, of which the smaller bodies politic therein 
contained are the fractions, but they are the integers, and 
the state is the multiple which results from them. Duke- 
doms and counties, burghs and baronies, towns and town- 
ships, and shires, torm the kingdom, all, in a certain de- 
gree, strangers to each other, and separate in jurisdiction 
though all obedient to the supreme executive authority. 
lhis general description, though not always strictly ap- 
plicable in terms, is always so substantial ly and in effeet; 
and hence is becomes necessary to discard the language 
Which has been very generally employed in treating on 
the English constitution. It has been supposed that the 
kingdom was reduced into a regular and gradual subordi- 
nation of government, and that the various legal districts 
of which it is composed, arose from the divisions and sub- 
divisions of the country. But this hypothesis, which 
tends greatly to perplex our history, cannot be supported 
by fact; and instead of viewing che constitution as a whole 
and then proceeding to its parts, we must examine it 
synthetically, and assume that the supreme authorities of 
the state were created by the concentration of the powers 
orginally belonging to the members and corporations of 
which it is composed.” {Here Mr. C. gave way for a 
motion to adjourn. 
mat —— day, Mr. Calhoun proceeded -by_remark- 
of his a wad omitted at their proper place, in the course 
= me vations yesterday, two or three points to which 
whet ~~ advert, before he resumed the discussion 
eat ¥ i. left off. _He had stated that the ordinance 
wee outh Carolina were directed, not against the 
venue, but against the system of protection. But it 
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that she has declared the whole system void—revenue as 
well as protection, without discrimination? 
question which he proposed to answer, 


It is this 
Her justification 
would be found in the necessity of the case; and, if there 


be any blame, it could not attach to her. ‘he two were 


so blended, throughout the whole, as to make the entire 
revenue system subordinate to the protection, so as to 
constitute a complete system of protection, in which it 
was impossible to discriminate the two elements of which 
it is composed, South Carolina at least could not make 
the discrimination, aud she was reduced to the alternative 
of acquiescing in a system which she believed to be un- 
constitutional, and which she felt to be oppressive and 
ruinous, or, to consider the whole as one equally con- 
taminated through all its parts, by the unconstitutionality 
of the protective portion; and, as such, to be resisted by 
the act of the state. He maintained that the state had a 
right to regard it in the latter character, and that if a loss 
ot revenue followed, the fault was not hers, but of this 
government, which had improperly blended together, in 
a manner not to be separated by the state, two systems 
wholly dissimilar. If the sincerity of the state be doubt- 
ed; if it be supposed that her action is against revenue as 
well as protection, let the two be separated; let so much 
of the duties as are intended for revenue, be put in one 
bill, and the residue intended for protection be put in 
another, and he pledged himself that the ordinance and 
the acts of the state would cease as to the former, and be 
directed exclusively against the latter. 

He had also stated, in the course of his remarks yester- 
day, and trusted he had conclusively shown that the act 
of 1816, with the exception of a single item, to which he 
had alluded, was, in reality, a revenue measure, and that 
Carolina, and the other states, in supporting it had not 
incurred the slightest responsibility in relation to the sys- 
tem of protection, which had since grown up, and which 
now so deeply distracts the country. Sir, said Mr. C, I 
am willing, as one of the representatives of Carolina, and, 
I believe, L speak the sentiment of the state, to take that 
act as the basis of a permanent adjustment of the tariff, 
simply reducing the duties, in an average proportion, on 
all the items, to the revenue point. 1f make that offer 
now to the advocates of the protective system; but I must, 
in candor, inform them, that such an adjustment would 
distribute the revenue between the protected and unpro- 
tected articles more favorably to the state, and to the 
south, and less so to the manufacturing interest, than 
an average uniform ad valorem, and, accordingly, more 
so than that now proposed by Carolina, through her con- 
vention. After such an offer, no man who valued his 
candor, will dare accuse the state, or those who have 
represented her here; with inconsistency in reference to 
the point under consideration. 

He omitted, also, on yesterday, to notice a remark of 
the senator from Virginia, (Mr. /éives) that the only 
difficulty in adjusting the tariff, grew out of the ordinance 
and the acts of South Carolina. He must attribute an 
assertion, so inconsistent with the facts, to an ignorance 
of the occurrences of the last few years, in reference to” 
this subject, occasioned by the absence of the gentleman 
trom the United States, to which he himself has alluded 
in his remarks. If the senator will take pains to inform 
himself, he will find that this protective system advanced 
with a continued and rapid step, in spite of petitions, re- 
monstrances, and protests, of not only Carolina, but also 
of Virginia and of all the southern states, until 1828; 
when Carolina, for the first time, changed the character 
of her resistance, by holding up her reserved rights as 
the shield of her defence against further encroachment. 
This attitude alone, unaided by a single state, arrested 
the further progress of the system, so that the question 
from that period to this, on the part of the manufacturers, 
has been, not how to acquire more, but to retain that 
which they have acquired. He would inform the gentle- 
man that if this attitude had not been taken on the part 
of the state, the question would not now be, how duties 
ought to be repealed, but a question as to the protected 
articles, between prohibition on one side, and the duties 
established by the act of 1828, on the other. But a sin- 
gle remark will be sufficient in reply to what he must 
consider the invidious remark of the senator from Virginia 








might be asked, if such was her object, how happens it 


(Mr. Rives.] The act of 1852, which has not yet 
into operation, and which was passed but a few months 
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since, was declared by the supporters of the system to be 
a permanent adjustment, and the bill proposed by the trea- 
sury department, not essentially different from the act 
itself, was in like manner declared to be intended, by the 
administration, as a permanent arrangement. What has 
occurred since, except this ordinance, and these abused 
acts of the calumniated state, to produce this mighty re- 
volution in reference to this odious system? Unless the 
senator from Virginia can assign some other cause, he is 
bound, upon every principle of fairness, to retract this 
unjast aspersion upon the acts of South Carolina. 

After noticing, said Mr. C. another omission, he would 
roceed with his remarks. ‘The senator from Delaware, 
Mr. Clayton) as well as others, had relied with great 

emphasis on the fact, that we are citizens of the United 
States. I, said Mr. C. do not object to the expression, 
nor shall I detract from the proud and elevated feelings 
with which it is associated; but he trusted that he might 
be permitied to raise the inquiry, in what manner we are 
citizens of the United States, without weakening the pa- 
triotic feeling with which he trusted it would ever be ut- 
tered. If by citizen of the United States, be meant a 
citizen at large, one whose citizenship extended to the 
entire geographical limits of the country, without having 
a local citizenship inysome state or territory, a sort of 
citizen of the world, all he had to say was, that such a 
citizen would be a perleet non-deseript; that not a single 
individual of this description could be found iv the entire 
mass of our population. Notwithstanding all the pomp 
and display of eloquence on the occasion, every citizen is 
a citizen of some state or territory, and, as such, under 
an express provision of tie constitution, is entitled to all 
privileges and immunities of citizens in the several states; 
and it is in this, and in no other sense, that we are citi- 
zeus of the United States. ‘The senator from Pennsylva- 
nia, (Mr. Dallas) indeed, relies upon that provision in 
the constitution which gives congress the power to estab- 
lish a uniform rule of naturalization; and the operation of 
the rule actually established under this authority, to prove 
that naturalized citizens are citizens at large, without 
being citizens of any of the states. He did not deem it 
necessary to examine the law of congress upon this sub- 
jeet, or to reply to the argument of the senator, though 
he could not doubt that he [Mr. D.} had taken an entire- 
ly erroneous view of the subject. It was sufficient that the 
power of congress extended simply to the establishment 
of an uniform rule by which foreigners might be natura- 
lized in the several states or territories, without infring= 
ing, in any other respeet, in reference to naturalization, 
the rights of the states, as they existed before the adoption 
of the constitution. 

Having supplied the omissions of yesterday, Mr. C. 
now resumed the subject at the point where his remarks 
then terminated. The senate would remember that he 
stated, at their close, that the great question at issue was, 
whether ours is a federal or a consolidated system of go- 
vernment; a system in which the parts, to use the em- 

hatic language of M. Palgrave, are the integers, and the 

hole the multiple—or in which the whole is a unit, and 
the parts the fractions; that he had stated that on the de- 
cision of this question, he believed, depends not only the 
liberty and prosperity of this country, but the place 
which we are destined to hold in the intellectual and 
moral seale of nations. He had stated, also, in his re- 
marks on this point, that there was a striking analogy 
between this and the great struggle between Persia and 
Greece, which had been decided by the battles of Mara- 
thon, Platea, and Salamis, and which had immortalised 
the names of Miltiades and Themistocles. He had illus- 
trated this analogy by showing that centralism, or conso- 
lidation, with the exeeption of a few nations along the 
eastern border of the Mediterranean, had been the per- 
vading principle in the Asiatic governments, while the 
federal principle, or, what is the same in principle, that 
system that organises a community in reference to its 
parts, had prevailed in Europe. o 

Among the few exceptions in the Asiatic nations, the 
government of the twelve tribes of Israel, in its early pe- 
riod, was the most striking. Their government, at first, 
was a mere confederation, without any central power, till 
a military chieftain, with the title of king, was placed at 
its head, without, however, merging the original organi- 
zation of the twelve distinct tribes. This was the com- 





meneement of that central action among that peculiar 
ple, which, in three gencrations, terminated in 
division of their tribes. 
less reader to peruse the history of that event Without 
being forcibly struck with the analogy in the cause 

which led to their separation, and those which no . 
threaten us with a similar calamity. With the establish. 
mcnt of the central power in the king, commenced a ron 
tem of taxation, which, under king Solomon, was area, 
increased, to defray the expense of rearing the temple 

of enlarging and embellishing Jerusalem, the seat of the 
central government, and the other profuse expenditures 
of his magnificent reign. Increased taxation was follow. 
ed by its natural consequences—discontent and complaint: 
which before his death began to excite resistance. On 
the succession of his son, Rehoboam, the ten tribes, head. 
ed by Jeroboam, demanded a reduction of the taxes: the 
temple being finished, and the embellishment of Jeruss. 
lem completed, and the money which had been raised for 
that purpose being no longer required, or, in other words, 
the debt being paid, they demanded a reduction of the 
duties—a repeal of the tariff. The demand was taken 
tnder consideration, and after consulting the old men 

the councellors of 98, who advised a reduction, he then 
took the opinion of the younger politicians, who had since 
grown up, and knew not the doctrines of their fathers, he 
hearkened unto their counsel, and refused to make ‘the 
reduction, and the secession of the ten tribes, under Je- 
roboam, followed. The tribes of Judah and Benjamin 

which had received the disbursements, alone remained to 
the house of David. 

But, to return to the point immediately under eonside- 
ration. lie knew that it was not only the opinion of a 
large majority of our country, but it might be said to be 
the opinion of the age, that the very beau ideal of a per- 
feet government was the government of a majority, acting 
through a representative body, withont check or limita. 
tion in its power; yet, if we may test this theory by ex- 
perience and reason, we will find that, so far from being 
perfect, the necessary tendency of all governments based 
upon the will ofan absolute majority, without constitu 
tional check or limitation of power, is to faction, corrup- 
tion, anarchy, and despotism; and this, whether the will 
of the majority be expressed direetly through an assembly 
of the people themselves, or by their representatives. | 
know (said Mr. C.) that in venturing this assertion I utter 
that which is unpopular, both within and without these 
walls; but, where truth and liberty are concerned such 
considerations should not be regarded. He would place 
the decision of this point on the fact, that no government 
of the kind, among the many attempts which had been 
made, had ever endured for a single generation; but on 
the contrary, had invariably experienced the fate which 
he had assigned tothem. Let a single instance be point- 
ed out, and he would surrender his opinion. But, if we 
had not the aid of experience to direct our judgment, rea- 
son itself would be a certain guide. The view which 
considers the community as a unit, and all its parts as 
having a similar interest, is radically erroneous, However 
small the community may be, and however homogeneous 
its interests, the moment that government is put into 
operation, as soon as it begins to colleet taxes and to make 
appropriations, the different portions of community must, 
of necessity, bear different and opposing relations in refer- 
ence to the actions of the government. ‘There must inevi- 
tably spring up two interests; a direction and a stockholder 
interest; an interest profiting by the action of the govern- 
ment, and interested in inereasing its powers and action; 
and another at whose expense the political machine 15 
kept in motion. He knew how difficult it was to eommu- 
nieate distinct ideas on such a subject, through the me- 
dium of general propositions, without particular illustra- 
tion; and, in orderthat he might be distinetly understood, 
though at the hazard of being tedious, he would illustrate 
the important principle which he had ventured to advance, 
by examples. 

Let us then suppose a small community of five persons, 
separated from the rest of the world; and, to make the 
example strong, let as suppose them all to be engaged 10 
the same pursuit, and to be of equal wealth. Let us fur- 
ther suppose, that they determine to govern the commu- 
nity by the will of a majority; and, to make the case 4 
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to meet the expenses of the government, lay an equal 
der of $100 on each individual of this lithe commu- 
tax, “Their treasury would contain five hundred dollars. 
ol are a majority; and they, by supposition, have con- 
a oumed three hundred as their portion, and the other 
two, (the minority), two hundred. Vhe three have the 
‘oht to make the ee a as they may think pro- 
The question is, how would the principle of the 
Peolute and unchecked majority Operate, under these 
‘cumstances, in this little community?’ If the three be 
Ce mail by a sense of justice—if they should appropriate 
ve money to the objects for which it was raised, the com- 
mon and equal benefit of the five, then the object of the 
association would be fairly and honestly effected, and 
each would have a common interest in the government. 
But, should the majority pursue an opposite course; should 
they appropriate the money in a manner to benefit their 
own particular luterest, without regard to the interest ot 
the two, (and that they will so act, unless there be some 
efficient check, he who best knows human nature will 
least doubt), who does not see that the three and the two 
would have directly Opposite interests, in reference to the 
action of the government? The three who contribute to 
the common treasury but three hundred dollars, could, in 
fact, by appropriating the five hundred to their own use, 


convert the action of the government into the means of 


making money; and, of consequence, would have a direct 
interest in increasing the taxes. “hey put in three hun- 
dred and take out five; that is, they take back to them- 
selves all that they had put in; and, in addition, that which 
was put in by their associates; or, in other words, taking 
taxation and appropriation together, they have gained, 
and their associates have lost, two hundred dollars by the 
fiscal action of the government. And opposite interests, 
in reference to the action of the government, is thus ereat- 
ed between them, the one having an interest In favor and 
the other against the taxes; the one to increase, and the 
other to decrease the taxes; the one to retain the taxes 
when the money is no longer wanted, and the other to re- 
peal them when the objects for which they were levied 
have been executed, 

Let us now suppose this community of five to be raised 
to twenty-four individuals, to be governed in like manner 
by the will of a majority; it is obvious that the same prin- 
ciple would divide them into two interests—inte a majo- 
rity and a minority, thirteen against eleven, or in some 
other proportion; and that all the cousequences, which 


he had shown to be applicable to the small community of 


five, would be equally applicable to the greater—the 
cause not depending upon the number, but resulting ne- 
cessarily from the action of the government itself. Let 
us now suppose that, instead of governing themselves di- 
rectly in an assembly of the whole, without the interven- 


tion of agents, they should adopt the representative prin- | 


ciple, and that, instead of being governed by a majority 
of themselves, they should be governed by a majority of 
their representatives. It is obvious that the operation of 
the system would not be affected by the change, the re- 
presentatives being responsible to those who choose them, 
will conform to the will of their constituents, and would 
act as they would do, were they present, and acting for 
themselves; and the same conflict of interest which we 
have shown would exist in one case, would equally exist 
inthe other. In either case, the inevitable result would 
be a system of hostile legislation on the part of the majo- 
rity, or the stronger interest, against the minority, or the 
weaker interest; the object of which, on the part of the 
former, would be to exact as much as possible from the 
latter, which would necessarily be resisted by all the 
means in their power. Warfare, by legislation, would 
thus be commenced between the parties, with the same 
object, and not less hostile than that which is earried on 
vetween distinct and rival nations—the only distinction 
would be in the instruments and the mode. Enactments, 
in the one ease, would supply what could only be effected 
Yy arms in the other; and the inevitable operation would 
be to engender the most hostile feelings between the par- 
ties, which would merge every feeling of patriotism—that 
eeling which embraces the whole, and substitute in its 
poe the most violent party attachment; and, instead of 
he we one common centre of attachment, around which 
< aifections of the community might rally, there would, 
ntact, be two—the interests of the majority, to which 





| 


those who constitute the majority would be more attached, 
than they would be to the whole, and that of the minori- 
ty, to which they in like manner would also be more at- 
tached than to the interests of the whole. Faction would 
thus take the place of patriotism, and, with the loss of 
patriotism, corruption must necessarily follow; and, in 
its train, anarchy; and, finally, despotism, or the estab- 
lishment of absolute power in a single individual, as a 
means of arresting the conflict of hostile interests; on the 
principle that it is better to submit to the will of a single 
individual, who, by being made lord and master of the 
whole community, would have an equal interest in the 
protection of all the parts. 

Let us next suppose that, in order to avert the calami- 
tous train of consequences, this litthe community should 
adopt a written constitution with limitations restricting — 
the will of the majority, in order to protect the minority 
against the oppressious which he had shown would neces- 
sarily result without such restrictions. It is obs.ous that 
the case would not be in the slighest degree varied, if the 
majority be left in possession of the right of judgment ex- 
clusively of the extent of its powers, without any right on 
the part of the minority to enforee the restrictions impes- 
ed by the constitution on the will of the majority. The 
point is almost too clear for illustration. Nothing can be 
more certain than that when a constitution grants power, 
and imposes limitations on the exercise of that power, 
whatever interests may obtain possession of the govern- 
ment will be in favor of extending the power at the ex- 
pense of the limitation; and that, unless those in whose 
behalf the limitations were imposed, have, in some form 
or mode, the right of enforcing them, the power will ul- 
timately supersede the limitation, and the government 
must Operate precisely in the same manner as if the will 
of the majority -governed without constitution or limita- 
tion of power. 

He had thus presented all possible modes, in which a 
government, bound upon the will of an absolute majority, 
would be modified, and had demonstrated that, in all its 
forms, whether in a majority of the people, as in a mere 
democracy, or in a majority of their representatives, 
without a constitution, or with a constitution, to be inter- 
preted at the will of the majority, the result would be 
the same; two hostile interests would inevitably be ereat- 
ed by the action of the govertiment, to be followed by 
hostile legislation, and that by faction, corruption, anar- 
chy, and despotism. 

The great and solemn question here presented itself— 
Is there any remedy for these evils, on the decision of 
which depends the question, whether the people ean go- 
vern themselves, which has been so often asked with so 
much scepticism and doubt? ‘There is a remedy, and 
but one, the effects of which, whatever may be the form, 
is to organize society in reference to this conflict of in- 


_terests, which springs out of the action of government; 





and which can only be done by giving to each part the 
right of self protection; which, ina word, instead of con- 
sidering the community of twenty-four, as a single com- 
munity, having a common interest, and to be governed by 
the single will of an eutire majority, shall, upon all ques- 
tions tending to bring the parts into confliet, the thirteen 
against the eleven, take the will, not of the twenty-four 
asa unit, but that of the thirteen and that of the eleven 
separately, the majority of each governing the parts, and 
where they coneur, governing the whole, and where they 
disagree, arresting the action of the government. This, 
he would call the concurring, as distinct from the abso- 
lute majority. It would not be, as was generally sup- 
posed, a minority governing a majority. In either way, 
the number would be the same, whether taken as the 
absolute, or as the concurring majority. Thus, the ma- 


jority of the thirteen is seven, and of the eleven six, and 


the two together make thirteen, which is the majority of 
twenty-four. But though the number is the same, the 
mode of counting is essentially different; the one repre- 
senting the strongest interest, and the other, the weaker 
interests of the community. The first mistake was, in 
supposing that the government of the absolute majority 
is the government of this people—that beau ideal of a 
perfect government, which had been so enthusias- 
tically entertained in every age, by the generous and 
patriotic, where civilization and liberty had made 
the smallest progress. There could be no greater 
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error: the government of the people is the government 
of the whole community—of the twenty-four—the self- 
government of all the parts—too perfect to be reduced 
to practice In the preseut, or any past stage of human 
society. The government of the absolute majority, in- 
stead of the government of the people, is but the govern- 
ment of the strongest interests, and, when not efficiently 
checked, is the most tyrannic«l and oppressive that ean 
be devised. Between this ideal pertection on the one 
side, and despotism on the other, none other can be de- 
vised but that which considers society, in reference to 
its parts, as differently affected by the action of go- 
vernment, and which takes the sense of each part sepa- 
rately, and thereby the sense of the whole in the manncr 
already illustrated. 

These principles, as he had already stated, are not af- 
fected by the number of which a community may be 
composed, and are just as applicable to one of thirteen 
millions, the number which composes ours, as of the 
small community of twenty-four, which I have supposed, 
for the purpose of illustration; and are not less applica- 
ble to the twenty-four states united in one community, 
than to the case of the twenty-four individuals. There is, 
indeed, a distinction between a large and a small commu- 
nity, not affecting the principle, but the violence of the 
action. In the former, the similarity of the interests of 
all the parts, will limit the oppression from the hostile 
action of the parts, in a great degree, to the fiscal action 
of the government merely; but in the large community, 
spreading over a country of great extent, and having a 
great diversity of interests with diff-rent kinds of labor, 
capital, and production, the conflict and oppression will 
extend, not only to a monopoly of the appropriations, on 
the part of the stronger interests, but will end in unequal 
taxes, and a general conflict between the entire interests 
of conflicting sections; which, if not arrested by the 
most powerful checks will terminate in the most oppres- 
sive tyranny that can be conceived, or in the destruction 
of the community itself. 

If we turn our attention from these supposed cases, and 
direct it toour government and its actual operation, we 
will find a practical confirmation of the truth of what 
has been stated, not only of the oppressive operation of 
the system of an absolute majority, but also a striking 
and beautiful illustration, in the formation of our system, 
of the principle of the concurring majority, as distinet 
from the absolute, which he had asserted to be the only 
means of efficiently checking the abuse of power, and, of 
course, the only solid foundation of constitutional liberty. 
That our government, for many years, has been gradually 
verging to consolidation, that the constitution has gra- 
dually become a dead letter, and that all restrictions upon 
the power of government have been virtually removed, 
$0 as practically to convert the general government into a 

overument of an absolute majority, without check or 
Renitation, annot be denied by any oue who has impar- 
tially observed its operation. 

It is not necessary to trace the commencement and 
gradual progress of the causes which have produced this 
change in our system; it is sufficient to state that the 
change has taken place within the last few years. What 
has been the result? Precisely that which might have 
been anticipated; the growth of faction, corruption, an- 
archy, and, .if not despotism itself, its near approach, as 
witnessed in the provisions of this bill. And from what 
have these consequences sprung? We have been involved 
inno war. We have been at peace with all the world. 
We have been visited with no national calamity. Our 

ple have been advancing in general intelligence, and, 
P wil add, as great and alarming as has been the advance 
of political corruption, the morals and virtue of the 
community at large have been advancing in improvement. 
What, he would again repeat, is the cause * No other 
ean be assigned but a departure from the fundamental 
prineiples of the constitution, which has converted the 
overnment into the will of an absolute and irresponsi- 
le majority, and which, by the laws which must inevita- 
bly govern, in all such majorities, have placed in conflict 
the great interests of the country, by a system of hostile 
legislation; by an oppressive and unequal imposition of 
taxes; by unequal and profuse appropriations, and by 
rendering the entire labor and capital of the weaker in- 
terest subordinate to the stronger. 


es 
This is the cause and these the fruits, which have ¢ 

verted the government into a mere instrument of taking 
money from one portion of the community to be given ts 
: : .. © to 

another, and which has rallied around it a great, « pow 
erful, and mercenary corps of office holders, office secker 
and expectants, destitute of prineiple and patrictis, 
and who have no standard of morals or polities but as 
will of the exeeutive—the will of him who has the dis 
tribution of the loaves and the fishes. He*held it im. 
possible for any one to look at the theoretical illustration 
of the principle of the absolute majority in the othe 
which he had supposed, and not be struck with the prace 
tical illustration in the actual operation of our govern. 
ment. Under every circumstance, the majority wil] 
ever have its American System—(he meant nothing of. 
fensive to any senator)—but the real meaning of the 
American System is, that system of plunder which the 
strongest interest ever waged, and willever wage, againgt 
the weaker, where the latter is not armed with some ef. 
ficient and constitutional check to arrest its action. No. 
thing but such check on the part of the weaker interes 
‘an arrest it; mere constitutional limitations are wholly 
inefficient. Whatever interest obtains possession of the 
government will, from the nature of things, be in favor 
of the powers and against the limitations imposed by the 
constitution, andewill resort to every device that can be 
imagined to remove those restraints. On the contrary, 
the opposite interest, that which he had designated as the 
stockholding interest; the tax payers; those on whom 
the system operates, will resist the abuse of powers, and 
contend for the limitations. And itis on that point then, 
that the contest between the delegated and the reserved 
powers will be waged; but, in this contest, as the interests 
in possession of the government are organised and armed 
by all its powers and patronage, the opposite interest, if 
not in like manner organised and possessed of a power 
to protect themselves under the provisions of the consti- 
tion, will be as inevitably crushed as would be a band of 
unorganised militia, when opposed by a veteran and 
trained corpsof regulars. Let it never be forgotten, that 
power can only be opposed by power, organization by 
organization; and on this theory stands our beautiful fe- 
deral system of government. No free system was ever 
farther removed from the principle that the absolute ma- 
jority, without check or limitation, ought to govern. To 
understand what our rovernment is, we must look to 
the constitution, which is the basis of the system, He 
did not intend to enter into any minute examination of 
the origin and the source of its powers; it was sufficient 
for his purpose to state, what he did fearlessly, that it 
derived its power from the people of the separate states, 
each ratifying by itself, each binding itself by its own 
separate majority, through its separate convention, and 
the -coneurrence of the majorities of the several states 
forming the constitution; thus taking the sense of the 
whole by that of the several parts, representing the va- 
rious interests of the entire community. It was this 
coneurring and perfect majority which formed the consti- 
tution, and not that majority which would consider the 
American people as a single community, and which, in- 
stead of representing fairly and fully the interests of the 
whole, would but represent, as has been stated, the inter- 
est of the strongest section. No candid man can dispute 
that he had givena correct description of the constitution- 
making power, that power which created and organised 
the government; which delegated to it, as a common 
agent, certain powers, in trust for the common good of 
all the states, and which had imposed strict limitation 
and checks against abuses and usurpations. In adminis- 
tering the delegated powers, the constitution provides 
very properly, in order to give promptitude and efficiency, 
that the government should be organised upon the prinel- 
ple of the absolute majority, or rather of two absolute 
majorities combined: a majority of the states considered 
as bodies politic, which prevails in this body, and a ma- 
jority of the people of the states, estimated in federal 
pnumbers, in the other house of congress. A combina- 
tion of the two prevails in the choice of the president; 
and, of course, in the appointment of judges, they being 
nominated by the president and confirmed by the senate. 
It is thus that the concurring and the absolute majorities 
are combined in one complex system; the one in form- 
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pe laws; thus beautifully blending the moderation, 
ing the id equity of the former and ‘fect majori 
justice and equity of the beg n eget _ 7% majori- 
ty, with the promptness and energy of the latter, put 
less pertect. | ~— 

‘To maintain the aseendency of the constitution over the 
law making majority, 1s the great and essential point on 
which the success of the system must depend; unless that 
ascendency can be preserved, the necessary consequence 
must be, that the laws will supersede the constitution, 
and, finally, the will of the executive, by the influence of 
its patronage, will supersede the laws, indications of 
which are already perceptible. ‘This ascendency can only 
he preserved through the action of the states, as organised 
bodies, having their own separate governments, and pos- 
sessed of the right, under the structure of our system, of 
judging of the extent of their separate powers, and of in- 
terposing their authority to arrest the enactments of the 
reneral government within their respective limits. He 
would not enter, at this time, into the discussion of this 
jmportant point; as it had been ably and fully presented 
by the senator from Kentucky, [Mr. 8760] and others who 
had preceded him in this debate, on the same side; 
whose arguments not only remained unanswered, but 
were unanswerable. It was only by this power of inter- 

retation that the reserved rights of the states could be 
peacefully and efficiently protected against the encroach- 
ments of the general government, that the limitations 
imposed upon its authority would be enforced, and its 
movements confined to the orbit allotted to it by the 
constitution. 

It had, indeed, been said in debate, that this could be 
effected by the organization of the general government it- 
self, particularly by the action of this body, which repre- 
sented the states, and that the states themselves must look 
to the general government for the preservation of many of 
the most important of their reserved rights. He did not 
(said Mr. C.] underrate the value to be attached to the 
organic arrangement of the gencral government, and the 
wise distribution of its powers between the several de- 
partments, and in particular the structure and the import- 
ant functions of this body; but to suppose that the senate 
or any department of this government was intended to be 
the guardian of the reserved rights, was a great and fun- 
damental mistake. The government, through all its de- 
partments, represents the delegated, and not the reserved 
powers; and it wasa violation of the fundamental principle 
of free institutions to suppose, that any but the responsi- 
ble representative of any interest, could be its guardian. 
The distribution of the powers of the general government 
and its organization, were arranged to prevent the abuse 
of power, in fulfilling the important trusts confided to it; 
and not, as preposterously supposed, to protect the re- 
served powers, which are confided wholly to the guardian- 
ship of the several states. 

Against the view of our system which he had present- 
ed, and the right of the state to interpose, it was objected, 
that it would lead to anarchy and dissolution. He con- 
sidered the objection as without the slightest foundation, 
and that so far from tending to weakness or disunion, it 
was the source of the highest power and of the strongest 
cement. Nor was its tendency in this respect difficult of 
explanation. The government of an absolute majority, 
unchecked by efficient constitutional restraint, though ap- 
parently strong, was in reality an exceedingly feeble go- 
vernment. That tendency to conflict between the parts, 
which he had shown to be inevitable in such governments, 
wasted the powers of the state in the hostile action of con- 
tending factions, which left very little more power than 
the excess of the strength of the majority over the mino- 
rity. Buta government based'upon the principle of the 
concurring majority, where each great interest possessed 
Within itself the means of self-protection, which ultimate- 
ly requires the mutual consent of all the parts, necessa- 
vily causes that unanimity in council, and ardent attach- 
ment of all the parts to the whole, which gives an irresis- 
ble energy to a government so constituted. 

He might appeal to history for the truth of these re- 
marks, of which the Roman furnished the most familiar 
and striking. It wasa well known fact, that from the ex- 
pulsion of the Tarquins to the time of the establishment 
of the tibunarian power, the government fell into the 
state of the greatest disorder and distraction, and he 
might add, corruption. How did this happen? The ex- 
Sup. to Vou. XLIII—Sie. 22. 





planation will throw important light on the subject under 
consideration. The community was divided into two 
parts—the patricians and the plenbias, with the powers 
of the state principally in the hands of the former, with- 
out adequate check to protect the rights of the latter. The 
result was as might be expected. ‘The patricians ¢on- 
verted the powers of the goverument into the means of 
making money, to enrich themselves and their depend- 
ants. They, in a word, bad their American System, 
growing out of the peculiar character of the government 
and condition of the country. ‘This requires explanation. 
At that period, according to the laws of nations, when one 
nation conquered another, the lands of the vanquished 
belonged to the victors; and, according to the Roman law, 
the lands thus acquired were divided into parts, one al- 
lotted, to the poorer class of the people, and the other as- 
signed to the use of the treasury, of which the patricians 
had the distribution and administration, The patricians 
abused their power by withholding from the people that 
which ought to have been allotted to them, and by con- 
verting to their own use that which ought to have gone to 
the treasury. In a word, they took to themselves the en- 
tire spoils of victory, and they had thus the most power- 
ful motive to keep the state perpetually involved in war, 
to the utter impoverishment and oppression of the peo- 
ple. After resisting the abuse of power by all peaceable 
means, and the oppression becoming intolerable, the peo 
ple at last withdrew from the city—they, in a word, se 
ceded; and, to induce them to reunite, the patricians con- 
ceeded to the plebians, as the means of proteeting their 
separate interest, the very power which he contended is 
necessary to protect the rights of the states; but which is 
now represented as necessarily leading to disunion. They 
— to the people the right of choosing three tribunes 
rom among themselves, whose persons should be sacred, 
and who should have the right of interposing their veto, 
not only against the passage of laws, but even against their 
execution—a power which those who take a shallow in- 
sight into human nature would pronounce inconsistent 
with the strength and unity of the state, if not utterly im- 
practicable. Fret, so far from that being the effect, from 
that day the genius of Rome became ascendant; and victo- 
ry followed her steps till she had established an almost 
universal dominion. 

How can a result so contrary to all anticipation, be ex- 
plained? The explanation appeared to him to be simple. 
No measure or movement could be adopted without the 
concurring assent of both the patricians and plebians, and 
each thus became dependeat on the other, and of conse- 
quence, the desire and objects of neither could be effect- 
ed without the concurrence of the other. To obtain this 
concurrence, each was compelled to consult the good will 
of the other, and to elevate to office, not simply those who 
might have the confidence of the order to which he be- 
longed, but also that of the other. The result was, that 
men possessing those qualities whieh would naturally come 
mand confidence, moderation, wisdom, justice, and pa- 
triotism, were elevated to office; and these, by the weight 
of their authority, and the prudence of their counsel, to- 

ether with that spirit of unanimity, necessarily resulting 
from the concurring assent of the two orders, furnishes 
the real explanation of the power of the Roman state, and 
of that extraordinary wisdom, moderation, and firmness, 
which in so remarkable a degree charaeterised her public 
men. He might illustrate the truth of the position which 
he had laid down, by a reference to the history of all free 
states, ancient and modern, distinguished for their power 
and patriotism, and conclusively show, not only that there 
was not one which had not some contrivance, under some 
form, by which the concurring assent of the different por- 
tions of the community was made necessary, in the action 
of government, but also that the virtue, patriotism, and 
strength of the state, were in direct proportion to the per- 
fection of the means of securing such assent. In estimat- 
ing the operation of this principle in our system, which 
depends, as he had stated, on the right of interposition on 
the part of the state, we must not omit to take into con- 
sideration the amending power, by which new powers 
may be granted, or any derangement of the system be 
corrected, by the concurring assent of three-fourths of 
the states, and thus, in the same degree, strengthenin 
the power of repairing any derangement occasioned 
the executive action of a state. In fact, the power of in- 
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terposition fairly understood, may be considered in the 
light of an ap against the usurpations of the general 
te a the joint agent of all the states, to the states 
themselves, to be decided under the amending power, af- 
firmatively in favor of the government, by the voice of 
three-fourths of the states, as the highest power known 
under the system. 

Mr. C. said that he knew the difficulty, in our country, 
of establishing the truth of the principle for which he 
contended, though resting upon the clearest reason, and 
tested by the universal experience of free nations. He 
knew that the governments of the several states would be 
cited as an argument against the conclusion to which he 
had arrived, and which for the most part, were construct- 
ed on the principle of the absolute majority; but in his 
opinion a satisfactory answer could be given that the ob- 
jects of expenditure which fell within the sphere of a 
state government, were few and inconsiderable, so that 
be their action ever so irregular, it could occasion but 
little derangement. If, instead of being members of this 
great confederacy, they formed distinct communities, and 
were compelled to raise armies, and incur other expenses 
necessary to their defence, the laws which he had laid 
down as necessarily conirolling the action of a state where 
the will of an absolute and unchecked majority prevailed, 
would speedily disclose themselves in faction, anarchy, 
and corruption. Even as the case is, the operation of 


some of the larger and more populous members of the 
union, whose governments had a powerful central action, 
and which already showed a strong tendency to that mo- 
nied action which is the invariable forerunner of corrup- 
tion and convulsions. 

But to return to the general government; we have now 
sufficient experience to ascertain that the tendency to 
couflict in its attion, is between southern and other sec- 
tions. ‘The latter having a decided majority, must habi- 
tually be possessed of the powers of the government both 
in this and in the other house; and being governed by that 
instinetive love of power so natural to the human breast, 
they must become the advocates of the power of govern- 
ment, and in the same degree opposed to the limitations; 
while the other and weaker section is as necessarily thrown 
on the side of the limitations. In one word; the one sec- 
tion is the natural guardian of the delegated powers, and 
the other of the reserved; and the struggle on the side of 
the former will be to enlarge the powers, while that on 
the opposite side will be to restrain them within their 
constitutional limits. ‘The contest will, in fact, be a con- 
test between power and liberty, and such he considered 
the present—a contest in which the weaker seetion, with 
its peculiar labor, productions, and situation, has at stake 
all that can be dear to freemen. Should they be able to 
maintain in their full vigor their reserved rights, liberty 
and -chge eae will be their portion; but if they yield and 
permit the stronger interest to consolidate within itself 
all the powers of the government, then will its fate be 
more wretched than that of the aborigines which they 
have expelled, or of their slaves. In this great struggle 
between the delegated and reserved powers, so far from 
repining that his lot and that of those whom he represent- 
ed, is cast on the side of the latter, he rejoiced that such is 
the fact; for though we participate in but few of the ad- 
vantages of the government, we are compensated, and 
more than compensated, in not being so much exposed to 
itscorruption. Nor did he repine that the duty, so difficult 
to be discharged as the defence of the reserved powers, 
‘against apparently such fearful odds, had been assigned 
tothem. ‘Tro discharge successfully this high duty, re- 

uires the highest qualities moral and intellectual; and 
adel we perform it with a zeal and ability in propor- 
tion to its magnitude, instead of being mere planters, our 
section will become distinguished for its patriots and 
statesmen. Butonthe other hand, if we prove unworthy 
of this high destiny—if we yield to the steady encroach- 
ment of power, the severest and most debasing calamity 
and corruption will overspread the land. Every southern 
man, true to the interests of his section, and faithful to 
the duties which Providence has allotted him, will be 
forever excluded from the honors and emoluments of this 

overnment, which will be reserved for those only, who 
aia qualified themselves by political prostitution, for 
admission into the Wagdalen asylum. 








the causes to which he had referred, were perceptible in | 
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FEBRUARY 16, 

On the 21st of January, 1833, Mr. Wilkins, chair. 
man of the judiciary committee, introduced the pjjj 
further to provide for the collection of duties. 

On the 22d day of the same month, Mr. Calhoun 
submitted the following resolutions: 

‘Resolved, That the people of the several states 
composing these United States are united as parties 
to a constitutional compact, to which the people of 
each state acceded asa separate sovereign communi. 
ty, each binding itself by its own particular ratifica. 
tron; and that the union, of which the said compact 
is the bond, is a union between the stales ratifying the 
same. 

‘‘Resolved, That the people of the several states, 
thus united by the constitutional compact, in forming 
that instrument, and in creating a geueral government 
to carry into effect the objects for which they were 
formed, delegated to that government, for that pur- 
pose, certain definite powers, to be exercised jointly, 
reserving at the same time, each state to itself, the 
residuary mass of powers, to be exercised by its own 
separate government, and that whenever the genera} 
government assumes the exercise of powers not de. 
legated by the compact, its acts are unauthorised, and 
are of no effect; and that the same government is not 
made the final judge of the powers delegated to it, 
since that would make its discretion, and not the 
constitution, the measure of its powers; but that, as 
in all other cases of compact among sovereign par- 
ties, without any common judge, each has an equal 
right to judge for itself, as weil of the infraction as 
of the mode and measure of redress. 

‘Resolved, That the assertions that the people of 
these United States, taken collectively as individuals, 
are now, or ever have been, united on the principle 
of the social compact, and as such are now formed 
into one nation or people, or that they have ever been 
so united in any one stage of their political existence; 
that the people of the several states composing the 
union have not, as members thereof, retained their 
sovereignty; that the allegiance of their citizens has 
been transferred to the general government; that 
they have parted with the right of punishing treason 
through their respective state governments; and that 
they have not the right of judging in the last resort as 
to the extent of the powers reserved, and of conse- 
quence of those delegated; are not only without foun- 
dation in truth, but are contrary to the most certain 
and plain historical facts, and the clearest deductions 
of reason; and that all exercise of power on the part 
of the general government, or any of its departments, 
claiming authority from such erroneous assumptions, 
must of necessity be unconstitutional—must tend, di- 
rectly and inevitably, to subvert the sovereignty of 
the states, to destroy the federal character of the 
union, and to rear on its ruins a consolidated govern- 
ment, without constitutional check or limitation, and 
which must necessarily terminate in the loss of liber- 
ty itself.” 

Ou Saturday, the 16th of February, Mr. Calhoun 
spoke in opposition to the bill, 

Mr. Websier followed him. 

The gentleman from South Carolina, said Mr. 
Webster, has admonished us to be mindful of the opi- 
nions of those who shail come after us. We must 
take our chance, sir, as to the light in which posteri- 
ty will regard us. Ido not decline its judgment, nor 
withbold myself from its scrutiny. Feeling thatiam 
performing my public duty with singleness of heart, 
and to the best of my ability, I fearlessly trust myself 
to the country, now and hereafter, and leave both 
my motives and my character to its decision. 

The gentleman has terminated his speech in a tone 
of threat and defiance towards this bill, even should 
it become a law of the land, altogether unusual in the 
halls of congress. But I shall not suffer myself to be 
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| pave a part in making laws for other states. In other 


common government, to be conducted by common 

> councils. ; ¥ 

> right of laying imposts in her own ports, in consi- 
g 


' fuses to submit to this power, she breaks the condi- 


thing to them that she offers some reason or some 
> apology for her conduct, if it be one which they did 
> not admit. 

will violate her duty without some plausible pretext. 
' That would be too rash a defiance of the opinion of 
> mankind. 
> own breast; if it be no more than an opinion which 
» she says she has formed, how can other states be sa- 
> tisfied with this? 


| unintelligible. 
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oht, and because different states will decide diffe- 
righ . and when these questions arise between 
remy 5 there be no superior power, they can be 
pec only by the law of fore. On entering into 
ri: nion, the people of each state gave upa part 
eae own power to make laws for themselves, in 
sonsideration that, as tocommon objects, they should 





words, the people of all the states agreed to create a 
’ 

Pennsylvania, for example, yielded the 
deration that the new government, in which she was 


to have a share, should possess the power of laying 
imposts in all the states. if South Carolina now re 




















tion on which other states entered into the union. 
She partakes of the common councils, and therein 


) assists to bind others, while she refuses to be bound 


herself. It makes no difference in the case whether 
she does al! this without reason or pretext, or whe- 
ther she sets up as a reason that, in her judgment, 
the acts complained of are unconstitutional. I[n the 


judgment of other states, they are notso. It is no- 
It is not to be expected that any state 


But if it be a pretext which lies in her 

















How can they allow her to be 
judge of her own obligations? Or, if she may judge 
of her obligations, may they not of their rights also? | 
May not the twenty-three entertain an op:nion as 
well as the twenty-fourth? And, if it be their right, 
in their own opinion, as expressed in the common | 
council, toenforce the law against her, how is shie to | 
say that her right and her opinion are to be every | 
thing, and their right and their opinion nothing. 

Mr. President, if we are to receive the constitu- 





F tion as the text, and then to lay down, in its margin, | 
| the contradictory commentaries which have been, | 
and which may be, made by different states, the 
' whole page would be a polyglot indeed. 
speak with as many tongues as the builders of Babel, 


It would | 


and in dialects as much confused, and mutually as 
The very instance now before us 
presents a practical illustration. The law of the last 
session is declared unconstitutional in South Caro- 
lina, and obedience to it is refused. In other states 
itis admitted to be strictly constitutional. You walk 
over the limit of its authority, therefore, when you 
pass a state line. On one side, it is law; on the 
other side, a nullity; and yet it is passed by a com- 
mon government, having the same authority in all 
the states. 
Such, sir, are the inevitable results of this doc- 
rine. Beginning with the original error, that the 


» Constitution of the United States is nothing but a 


compact between sovereign states; asserting, in the 
hext step, that each state has a right to be its own 
sole judge of the extent of its own obligations, and 
consequently of the constitutionality of laws of con- 
gress; and, in the next, that it may oppose whatever 
it sees fit to declare unconstitutional, and that it de- 
cides for itself on the mode and measure of redress, 
the argument arrives at onee at the conelusion that 
What.a state dissents from, it may nullify; what it 
Opposes, it may oppose by force; what it decides for 
self, itmay execute by its own power; and that, in 
Short, it is, itself, supreme over the legislation of 
Congress, and supreme over the decisions of the na- 
“ional judicature; supreme over the constitution of the 
pac supreme over the supreme law of the land. 

lowever it seeks to protect itself against these plain 
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inferences, by saying that an unconstitutional law is 
no law, and that it only opposes such laws as are un- 
constitutional, yet this does not, in the slightest de- 
gree, vary the result, since it insists on deciding this 
question for itself; and, in opposition to reason and 
argument, is Opposition to practice and experience, 
in opposition to the judgment of others, having an 
equal right to judge, it says, only, ‘tsuch is my opin- 
ion, and my opinion shall be my law, and I will sup- 
port it by my ewn strong hand. 
{ declare it unconstitutional; that is enough; it shall 
not be executed. 
execution. 
land with blood. 
here, itistrampled under foot.” 


I denounce the law; 


Mew in arms are ready to resist its 
An attempt to enforce it shall cover the 
Eisewhere, it may be binding; but 


This, sir, is practical nullification 

And now, sir, against all these theories and opi- 
nions, | maintain— 

1. That the constitution of the United States is 
nota league, confederacy, or compact, between the 
people of the several states in their sovereign capa- 
cities; but a government proper, founded on the 
adoption of the people, and creating direct relations 
between itself and individuals. 

2. That no state authority has power to dissolve 
these relations; that nothing can dissulve them but 
revolution; and that, consequently, there can be no 
such thing as secession without revolution. 

3. That there is a supreme law, consisting of the 
constitution of the United States, acts of congress 
passed in pursuance of it, and treaties; and that, in 
cases not eapable of assuming the character of a 
suit in law or equity, congress must judge of, and 
finally interpret, this supreme law, so often as it has 
occasion to pass acts of legislation; and, in cases 
capable of assuming, and actually assuming, the 





character of a suit, the supreme court of the United 


States is the final interpreter. 

4. Thatan attempt by a state to abrogate, annul, 
or nullify an act of congress, or ‘> arrest its opera- 
tion within her limits, on the ground that, io her 
opinion, such law is unconstitutional, is a direct 
usurpation on the just powers of the general govern- 
meut, and on the equal rights of other states, a plain - 


violation of the constitution, and a proceeding es- 


sentially revolutionary in its character and tendency. 
Whether the constitution be a compact between 
states in their sovereign capacities, is a question 
which must be mainly argued from what is contained 
in the instrument itself. We all agree that it is an 
instrument which has been, in some way, clothed 
with power. We all admit that it speaks with au- 
thority. The first question then is, what does it say 
of itself? What does it purport to be? Does it style 
itself a league, confederacy, or compact between 
sovereign states? It is to be remembered, sir, that 
the constitution began to speak only after its adop- 
tion. Until it was ratified by nine states, it was but 
a proposal, the mere draught of an instrument. It 
was like a deed, drawn, but not executed. The con- 
vention had framed it, sent itto congress then sitting 
under the confederation, congress had transmitted 
it to the state legislatures, and by these last it was 
laid before conventions of the people in the several 
states. Al! this while it was inoperative paper. It 
had received no stamp of authority, no sanction; it 
spoke no language. But when ratified by the people 
in their respective conventions, then it had a voice, 
and spoke authentically. Every word in it had then 
received the sanction of the popular will, and was 
to be received as the expression of that will. What 
the constitution says of itself, therefore, is as conclu- 
sive as what it says On any other point. Does it call 
itself acompact? Certainly not. It uses the word 
compact but once, and thatis when it declares that 
the states shall enter into no compact. Does it call 
itself a league, a confederacy, a subsisting treaty 
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between the states? Certainly not. There is nota 
particle ef such language in allits pages. But it de- 
clares itself a constirurion. What is a constitution? 
Certainly not a league, compact or confederacy, but 
a fundamental law. That fundamental regulation 
which determines the manner in which the public 
authority is to be executed, is what forms the consti- 
tution of a stale. Those primary rules which con- 
cern the body itself, and the very being of the politi- 
cal society, the form of government, and the manner 
in which power is to be exercised—all, in a word, 
which form together the constitution of a state, these 
are the fundamental laws. This, sir, is the language 
of the public writers. But do we need to be informed, 
in this country, what a constitution is? Is it not an 
idea perfectly familiar, definite, and well settled? 
We are at no loss to understand what is meant by 
the constitution of one of the states, and the consti- 
tution of the United States speaks of itself as being 
an instrument of the same nature. It says, this con- 
slitution shall be the law of the land, any thing in any 
state constitulion to the contrary notwithstanding. 
And it speaks of itself, too, in plain contradistine- 
tion from a confederation; for it says that all debts 
contracted, and all engazements entered into by the 
United States, shall be as valid under this constitu- 
tion, as under the confederation. \t does not say, as 
valid under this compact, or this league, or this con- 
federation, as under the former confederation, but 
as valid under this constitution. 

This, then, sir, is declared to be a constitution. A 
constitution is the fundamental law of the state; and 


this is expressly declared to be the supreme law.) 


It is as if the people had said, ‘‘we prescribe this 
fundamental law,” or ‘this supreine law,” for they 
do say that they established this constitution, and that 
it shall be the supreme law. They say that they ordain 
and establish it. Now, sir, what is the common ap- 
plication of these words? We do not speak of ordain- 
ing leagues and compacts. If this was intended to 
be a compact or league, and the states to be parties 
to it, why was it notso said? Why is there found 
no one expression in the whole instrument indicat- 
ing such intent? The old confederation was express- 
ly called a leagu’; and into this league it was declar- 
ed that the states, as states, severally entered. Why 
was notsimilar languaze used in the constitution, if 
a similar intention had existed? Why was it not 
said, ‘‘the states enter into this new league,” “the 
states form this new confederation,” or ‘the states 
agree to this new compact?” Or, why was it not 
said, in the language of the gentleman’s resolution, 
that the people of the several states acceded to this 
compact in their soveriegn capacities? What rea- 
son is there for supposing that the framers of the 
constitution rejected expressions appropriate to their 
own meaning, and adopted others wholly at war 
with that meaning? 

Again, sir, the constitution speaks of that political 
system which it established as ‘‘the government of the 
United States.” Is it not doing strange violence to 
language to call a league or a compact between so- 
vereign powers a government? The government of a 
state is that organization in which the political pow- 
er resides. Itis the political being, created by the 
constitution or fundamental law. The broad and 
clear difference between a government and a league, 
or compact, is, that a government is a body politic; 
it hasa will of its own; and it possesses powers and 
faculties to execute its own purposes, Every com- 
pact looks to some power to enforce its stipulations. 
Even in a compact between sovereign communities, 
there always exists this ultimate reference to a pow- 
er te ensure its execution; although, in such case, 
this power it but the force of one party against the 
force of another—that is to say, the power of war. 
But a government exccules its decisions by its own 
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supreme authority. Its use of force in compelling 
obedience to its own enactments, is not war, Hess 
templates no opposing party having a right of resist. 
ance. It rests on its own power to enforce its ow 
will; and, when it ceases to possess this power, jt : 
no longer a government, , der 
Mr. President, | concur so generally in the ver 
able speech of the gentleman from Virginia near 
me, [Mr. Rives] that it is not without diffidence and 
regret that I venture to differ with him on any point, 
His opinions, sir, are redolent of the doctrines of q 
very distinguished school, for which E have the high. 
est regard, of whose doctrines I can say, what J alsy 
can say of the gentleman’s speech, that, while 1 con. 
cur in the results, | must be permitted to hesitate 
about some of the premises. Ido not agree that the 
constitution is a compact between states in their so. 
vereign capacities. I do not agree that, in strictness 
of language, tt is a compact at all. But I do agree 
that it is fownded on consent, or agreement; or on com. 
pact, if the gentleman prefers that word, and means 
no more by it than voluntary consent or agreement, 
The constitution, sir, is not a contract, but the re. 
sult of a contract; meaning, by contract, no more 
than assent. Founded on consent, it isa govern. 
ment proper. Adopted by the agreement of the peo. 
ple of the United States, when adopted; it has be 
come a constitution. The people have agreed to 
make a constitution; but when made, that constitu. 
tion becomes what its nameimports. It is no longer 
a mere agreement. Our laws, sir, have their foun- 
dation in the agreement, or consent, of the two 
houses of congress. We say, habitually, that one 
house proposes a bill, and the other agrees to it, but 
the result of this agreement is not a compact, but a 
law. The law, the statute, is not the agreement, but 
something created by the agreement; and something 
which, when created, has a new character, and acts 
by its own authority. So the constitution of the 
United States, founded in or on the consent of the 
people, may be said to rest on compact, or consen|; 
but it is itself not the compact, butits result. When 
a people agree to erect a government, and actually 
erect it, the thing is done, and the agreement is at an 
end. The compact is executed, andthe end design- 
ed by it attained. Henceforth, the fruit of the agree 
ment exists, but the agreement itself is merged in 
its own accomplishment; since there can be no long- 
er a subsisting agreement, or compact, to form a con- 
stitution or government, after that constitution or go- 
vernment has been actually formed and established. 
It appears to me, Mr. President, that the plainest 
account of the establishment of this government pre- 
sents the most just and philosophical view of ils 
foundation. The people of the several states had 
their separate state governments; and between the 
states there also existed a confederation. With this 
condition of things the people were not satisfied, a 
the confederation had been found not to fulfil its in- 
tended objects. It was proposed, therefore, to erect 
anew, common, government, which should possess 
certain definite powers, such as regarded the pros 
perity of the people of all the states; and to be form: 
ed upon the general model of American constitu 
tions. This proposal was assented to, and an instru 
ment was presented to the people of the severa 
states for their consideration. They approved | 
and agreed to adopt it, as a constitution. They es” 
cuted that agreement, they adopted the constitution, 
as a constitution, and henceforth it must stand as 
constitution until it shall be altogether destroyed: 
Now, sir, is not this the truth of the whole matter: 
and is not all that we have heard of compact be 
tween sovereign states the mere effect of a theore'" 


cal and artificial mode of reasoning upon the sul 


ject? a mode of reasoning which disregards plaio 
facts, for the sake of hypothesis? 


\ 


ee 


= 
Mi 
yerel 
gentl 
the o 
fess ' 
~ 
ty 0 
dae 
Nort 
In Et 
ports 
rise: 
oe | 
eop 
east 
such 
ment: 
word 
It see 
selve: 
isting 
ral $s 
raf 
ly di 
y Bu 
inquil 
and | 
states 
might 
that i 
gover 
a stat 
and tl 
state 
all ele 
neral 
with 
But o 
much 
consti 
the st 
shows 
duty a 
The 
rect r 
duals. 
treaso 
mittec 
to tax 
and it 
from | 
ly, cal 
a con 
these 
tween 
On 
solem 
bound 
and in 
no ot! 
It mak 
vernm 
navies 
gover: 
abroa 
earth 
ZOver! 
part. 
merce 
Sir, ar 
bind j 
not, th 
vernm 
Yieldir 
mandi 
The 
Plicab 






















































Oe ie Ee ee i ES OO ee 


-—— « 


Pe on or . 


dort: Kies nthe 


NILES’ REGISTER—DEBATE IN THE SENATE. 


177 




















——— 
Mr. President, the nature of sovereignty, or so- 
eign power, has been extensively discussed by 
ventiemon on this occasion, as it generally is, when 
ne origin of our government is debated. But I con- 
fess myself not entirely satisfied with arguments and 
jJlustrations drawn from that topic. The sovereign- 
ty of government Is an idea belonging to the other 
side of the Atlantic. No such thing is known in 
North America. Our governments are all limited. 
In Europe, sovereignty is of feodal origin, and im- 
orts no more than the state of sovereign. It com- 
rises his rights, duties, exemptions, prerogatives, 
and powers. But, with us, all power is with the 
people. They, alone, are sovereign; and they erect 
what governments they please, and confer on them 
such powers as they please. None of these govern- 
ments is sovereign in the European sense of the 
word, all being restrained by written constitutions. 
It seems to me, therefore, that we only perplex our- 
selves when we attempt to explain the relations ex- 
isting between the general government and the seve- 
ral state governments, according to those ideas of 
sovereignty, which prevail under systems essential- 
ly diferent from our own. 

But, sir, to return to the constitution itself, let me 
inquire what it relies upon for itsown continuance 
and support. I hearit often suggested that the 
states, by refusing to appoint senators and electors, 
might bring this government to an end. Perhaps 
that is true; but the same may be said of the state 
governments themselves. Suppose the legislature of 
a state, having the power to appoint the governor 
and the judges, should omit that duty, would not the 
state government remain unorganised? No doubt, 
all elective governments may be broken up, bya ge- 
neral abandonment, on the part of those entrusted 
with political powers, of their appropriate duties. 
But one popular government has, in this respect, as 
much security as another. The maintenanee of this 
constitution does not depend on the plighted faith of 
the states, as states, to support it; and this again 
shows that itis not aleague. It relies on individual 
duty and obligation. 

The constitution of the United States creates di- 
rect relations between this government and indivi- 
duals. This government may punish individuals for 
treason, and ail other crimes in the code, when com- 
mitted against the United States. It has power, also, 
to tax individuals, in any mode, and to any extent; 
and it possesses the further power of demanding 
from individuals military service. Nothing, certain- 
ly,can more clearly distinguish a government from 
a confederation of states, than the possession of 
these powers. No closer relations can exist be- 
tween individuals and any government. 

On the other hand, the government owes high and 
solemn duties to every citizen of the country. Itis 
bound to protect him in his most important rights 
andinterests. It makes war for his protection, and 
ho other government in the country can make war. 
It makes peace for his protection, and no other go- 
vernment can make peace. It maintains armies and 
navies for his defence and security, and no other 
government is allowed to maintain them. He goes 
abroad beneath its flag, and carries over all the 
earth anational character imparted to him by this 
government, and which no other government can im- 
part. In whatever relates to war, to peace, to com- 
merce, he knows no other government. All these, 
Sir, are connexions as dear and as sacred as can 
bind individuals to any government on earth. It is 
hot, therefore, a compact between states, but a go- 
vernment proper, operating directly upon individuals, 
Yielding to them protection on one hand, and de- 
manding from them obedience on the other. 

There is no language in the whole constitution, ap- 
Plicable to a confederation of states. If the states 
Sur. ro Vou. XLIM—Sie. 23. 





be parties, as states, what are their rights, and what 
their respective covenants and stipulations? And 
where are their rights, covenants, and stipulations 
expressed? The states engage for nothing, they 
promise nothing. In the articles of confedera- 
tion, they did make promises, and did enter into 
engagements, and did plight the faith of each state 
for their fulfilment; but in the constitution, there 
is nothing of that kind. The reason is, that, in 
the constitution, it is the people who speak, and 
not the states. The people ordain the constitu- 
tion, and therein address themselves to the states, 
and to the legislatures of states, in the language 
of injunction and prohibition. The constitution ut- 
ters its behests in the name and by authority of 
the people, and it exacts not from states any plight- 
ed public faith to maintain it. On the contrary, it 
makes its own preservation depend on individual du- 
ty and individual obligation. Sir, the states cannot 
omit to appoint senators and electors. It is not a 
matter resting in state discretion or state pleasure. 
The constitution has taken better care of its own 
preservation. It lays its hand on individual con- 
science, and individual duty. It incapacitates any 
man to sit in the legislature of a state, whoshall not 
firsthave taken his solemn oath to support the con- 
stitution of the United States. From the obligation 
of this oath no state power can discharge him. All 
the members of all the state legislatures are as re- 
ligiously bound to support the constitution of the 
United States, as they are to support their own state 
constitution. Nay, sir, they are as solemnly sworn 
to support it as we ourselves are, who are members 
of congress. 

No member of a state legislature can refuse to 
proceed, at the proper time, to elect senators to con- 
gress, or to provide for the choice of electors of pre- 
sident and vice president, any more than the mem- 
bers of this senate can refuse, when the appointed 
day arrives, to meet the members of the other house 
to count the votes for those officers, and ascertain 
who are chosen. In both cases, the duty binds, and 
with equal strength, the conscience of the individual] 
member, and it is imposed on all by an oath in the 
same words. Letit, then, never be said, sir, that it 
is a matter of discretion with the states, whether 
they will continue the government, or break it y 
by refusing to appoint senators and to elect electors. 
They have no discretion in the matter. The mem- 
bers of their legislatures cannot avoid doing either, 
so often as the times arrives, without a direct viola- 
tion of their duty and their oaths; such a violation 
as would break up any other government. 

Looking still further to the provisions of the con- 
stitution itself, in order to Jearn its true character, 
we findits great apparent purpose to be, to unite the 
people of all the states under one general govern- 
ment, for certain definite objects, and, to the extent 
of this union, to restrain the separate authority of the 
states. Congress only can declare war—therefore, 
when one state isat war with a foreign nation, all 
must be at war. The president and the senate only 
can make peace, when peace is made for one state, 
therefore, it must be made for all. 

Can any thing be coneeived more preposterous, 
than that any state should have power to nullify the 
proceedings of the general government, respecting 
peace and war? When war is declared by a law of 
congress, can a single state nullify that law, and re- 
mainat peace? And yet she may nullify that law, as 
wellas any other. If the president and senate make 
peace, may one state, nevertheiess, continue the 
war? Aud yet, if she can nullify alaw, she may 
quite as well uullify 9 treaty. 

The truth is, Mr. President, and no ingenuity of 
argument, no subtlety of distinction, can evade it, 
that, as to certain purposes, the people of the United 
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States are one people. They are one in making war, 
and one in making peace; they are one in regulating 
commerce, and one in laying duties of imposts. The 
very end and purpose of the constitution was to 
make them one people in these particulars; and it 
bas effectually accomplished its objects. All this is 
apparent on the face of the constitution itself. I 
have already said, sir, that to obtain a power of di- 
rect legislation over the people, especially in regard 
to imposts, was always prominent asa reason for 
gelting rid of the confederation, and forming a new 
constitution. Among innumerable proofs of this, be- 
fore the assembling of the convention, allow me to 
refer only to the report of the committee of the old 
congress, July, 1785. 

But, sir, let us go to the actual formation of the con- 
stitution, let us open the journal of the convention 
itself, and we shall see that the very first resolution 
which the convention adopted, was, “THAT A Na- 
TIONAL GOVERNMENT OUGHT TO BE ESTABLISHED, 
CONSISTING OF A SUPREME LEGISLATURE, JUDICIARY, 
AND EXECUTIVE.” 

This itself completely negatives all idea of league, 
and compact, and confederation. Terms could not 
be chosen, more fit to express an intention to estab- 
lish a national government, and to banish forever all 
notion of a compact between sovereign states. 

This resolution was adopted on the 30th of May. 
Afterwards, the style was altered, and, instead of 
being called a national government, it was called the 
government of the United States: but the substance 
of this resolution was retained, and was at the head 
of that list of resolutions which was afterwards sent 
to the committee who were to frame the instrument. 

It is true, there were gentlemen in the conven- 
tion, who were for retaining the confederation, and 
amending its articles; but the majority was against 
this, and was for a national government. Mr. Pat- 
terson’s propositions, which were for continuing the 
articles of confederation with additional powers, 
were submitted to the convention on the 15th of June, 
and referred to the committee of the whole. And 
the resolutions forming the basis of a national go- 
vernment, which had once been agreed to in the 
committee of the whole, andreported, were recom- 
mitted to the same committee, on the same day. 
The convention, then, in committee of the whole, 
onthe 19th of June, had both these plans before 
them; that is to say, the plan of a confederacy, or 
compact between states, and the plan of a national 
government. Both these plans were considered and 
debated, and the committee reported, ‘‘that they do not, 
agree to the propositions offered by the honorable Mr Pat- 
terson, but that they again submit the resolutions formerly 
reported.” If, sir, any historical fact in the world be 
plain and undeniable, it is that the convention deli- 
berated on the expediency of continuing the confede- 
ration, with some amendments, and rejected that 
scheme, and adopted the plan of a national govern- 
ment, with a legislature, an executive, and a judi- 
ciary of its own. They were asked to preserve the 
league; they rejected the proposition. They were 
asked to continue the existing compact between 
states; they rejected it. They rejected compact, 
league, and confederation; and set themselves about 
framing the constitution of a national government, 
and they accomplished what they undertook. 

If men will open their eyes fairly to the lights of 
history, it is impossible to be deceived on this point. 
The great object was to supersede the confederation, 
by a regular government; because, under the con- 
federation, congress had power only to make requi- 
sitions on states; and if states declined compliance, 
as they did, there was no remedy but war against 
such delinquent states. It would seem, from Mr. 
Jefferson’s correspondence, in 1786, and 1787, that 
he was of opinion that even this remedy ought to be 
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tried. ‘There will be no money in the treasyry » 
said he, “till the confederacy shows its teeth; ang 
he suggests that a single frigate would soon levy, o 
the commerce of a delinquent state, the deficiency 
of its contribution. But this would be war, anq it 
was evident that a confederacy could not long hold 
together, which should be at war with its members 
The constitution was adopted to avoid this necegsit 
It was adopted, that there might be a government 
which should act directly on individuls, without boy. 
rowing aid from the state governments. This is clea, 
as light itself on the very face of the provisions of 
the constitution, and its whole history tends to the 
same conclusion. Its framers gave this very reason 
for their work in the most distinct terms. Allow me 
to quote but one or two proofs, out of hundreds, 
That state, so small in territory, but so distinguisheg 
for learning and talent, Connecticut, had sent to the 
general convention, among other members, Samye| 
Johnston and Oliver Ellsworth. The constitution 
having been framed, it was submitted toa convention 
of the people of Connecticut for ratification on the 
part of that state, and Mr. Johnston and Mr. Ells. 
worth were also members of this convention. (Op 
the first day of the debates, being called on to ex. 
plain the reasons which led the convention at Phila. 
delphia to recommend such a constitution, after 
showing the inefficiency of the existing confedera. 
cy, inasmuch as it applied to states, as states, Mr, 
Johnston proceeded to say— 

“The convention saw this imperfection in attempt 
ing to legislate for statesin their political capacity; 
that the coercion of law can be exercised by nothing 
but a military force. They have, therefore, gone 
upon entirely new ground. They have formed one 
new nation out of the individual states. The con- 
stitution vests in the general legislature a power to 
make laws in matters of national concern; to ap- 
point judges to decide upon these laws; and to ap- 
point officers to carry them into execution. This 
excludes the idea of an armed force. The power 
which is to enforce these laws, is to be a legal pow. 
er, vested in proper magistrates. The force which 
is to be employed, is the energy of law; and this force 
isto operate only upon individuals, who fail in their 
duty to their country. This is the peculiar glory of 
the constitution, that it depends upon the mild and 
equal energy of the magistracy for the execution of 
the laws.” 

In the further course of the debate, Mr. Ellsworth 
said: 

‘In republics it is a fundamental principle that 
the majority govern, and that the minority comply 
with the general voice. How contrary then to re- 
publican principles, how humiliating, is our present 
situation. A single state can rise up, and put a velo 
upon the most important public measures. We 
have seen this actually take place, a single state has 
controlled the general voice of the union, a minority, 
a very small minority, has governed us. So far is 
this from being consistent with the republican pri0- 
ciples, that it isin effect the worst species of mo- 
narchy. 

‘Hence we see how necessary for the union is 4 
coercive principle. No man pretends the contrary. 
We all see and feel this necessity. The only ques 
tion is, shall it be a coercion of law, or a coercion 
of arms? there is no other possible alternative. 
Where will those who oppose a coercion of |aW 
come out? Where will they end? A necessary com 
sequence of their principles is a war of the states 
against one another. Iam for coercion by law; tha! 
coercion which acts only upon delinquent individuals. 
This constitution does not attempt to coerce sove 
reign bodies, states, in their political capacity. N° 
coercion is applicable to such bodies, but that of a0 
armed force. If we should attempt to execute the 
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jawsof the union, by sending an armed force against 
the delinquent state, it would involve the good and 
bad, the innocent and guilty, in the same calamity. 
But this legal coercion singles out the guilty indi- 
yidual, and punishes him for breaking the laws of 
the union.” 

Indeed, sir, if we look to all cotemporary history, 
to the writings of the Federalist, to the debates in the 
conventions, to the publications of friends and foes, 
they all agree, that a change had been made from a 
confederacy of states, toa different system; they all 
agree, that the convention had formed a constitution 
fora national government. With this result, some 
were satisfied, and some were dissatisfied; but all ad- 
mitted that the thing had been done. In none 
of these various productions and publications, did 
any one intimate that the new constitution was but 
another compact between states in their sovereign 
capacities. I do not find such an opinion advanced 
in a single instance. Every where, the people were 
told that the old confederation was to be abandoned, 
anda new system to be tried; that a proper govern- 
ment was proposed, to be founded in the name of the 
people, and to have a regular organization of its own. 
Every where, the people were told that it was to be 
a government with direct powers to make laws over 
individuals, and to lay taxes and impost without the 
consent of the states. Every where, it was under- 
stood to be a popular constitution. It came to the 
people for their adoption, and was to rest on the 
same deep foundation as the state constitutions them- 
selves. Its most distinguished advocates, who had 
been themselves members of the convention, declar- 
ed that the very object of submitting the constitu- 
tion to the people was, to preclude the possibility of its 
being regarded as a mere compact. ‘* However gross a 
heresy,”’ say the writers of the Federalist, ‘it may 
be to maintain that a party to a compact has a right to 
revoke that compact, the doctrine itself has had re- 
spectable advocates. The possibility of a question 
of this nature, proves the nccessity of laying the 
foundations of our national government deeper than 
in the mere sanction of delegated authority. The 
fabric of American empire ought to rest on the solid 
basis of THE CONSENT OF THE PEOPLE.” 

Such is the language, sir, addressed to the people, 
while they yet had the constitution under considera- 
tion. The powers conferred on the new government 
were perfectly well understood to be conferred, not 
by any state, of the people of any state, but by the 
people ofthe United States. Virginia is more ex- 
plicit, perhaps, in this particular, than any other 
State. Her convention assembled to ratify the con- 
stitution ‘*in the name and behalf of the people 
of Virginia, declare and make known, that the pow- 
ers granted under the constitution, being derived from 
the people of the United States, may be resumed by 
them whenever the same shall be perverted to their 
injury or oppression.” 


Is this language which describes the formation of 
a compact between States, or language describing 
the grant of powers to a new government, by the whole’ peo- 


ple of the United States? 


Among all the other ratifications, there is not one 
which speaks of the constitution as a compact be- 
Those of Massachusetts and New 
Hampshire express the transaction, in my opinion, 
with sufficient accuracy. They recognise the Divine 
goodness “in affording the people of the United 
States an opportunity of entering into an explicit 
and solemn compact with cach other, by assenting to 
and ratifying a new constitution.” You will observe, 
sir, that it is the prorpte, and not the States, who 
have entered into this compact, and it is the people 

™ this 


tween States. 


of all the United States. These conventions, 


Providence, enjoyed the opportunity of establishing 

a new constitution, founded in the consent of the people. - 
This consent of the people has been called by Euro- 

pean writers the social compact; and, in conformity to 

this common mode of expression, these conventions 

speak of that assent, on which the new constitution 

was to rest, as an explicit and solemn compact, not 

which the states had entered into with each other, 

but which the people of the U. States had entered into. 

Finally, sir, how can any man get over the words 

of the constitution itself?-—‘*we, THE PEOPLE OF THE 

Unirep STATES, DO ORDAIN AND ESTABLISH THIS CON- 

STITUTION.” These words must cease to be a partof 

the constitution—they must be obliterated from the 

parchment on which they are written, before any 

human ingenuity or human argument can remove 

the popular basis on which that constitution rests, 

and turn the instrument into a mere compact be- 

tween sovereign states. 

The second proposition, sir, which I propose to 

maintain, is, that no state authority can dissolve the 

relations subsisting between the government of the 

United States and individuals; that nothing can dis- 

solve these relations but revolution; and that, there- 

fore, there can be no such thing as secession without 

revolution. All this follows, as it seems to me, asa 

just consequence, if it be first proved that the con- 

stitution of the United States is a government proper, 

owing protection to individuals, and entitled to their 

obedience. 

The people, sir, in every state, live under two go- 

vernments. They owe obedience to both. These 

governments, though distinct, are not adverse. Each 

has its separate sphere, and its peculiar powers and 

duties. It is not a contest between two sovereigns 
for the same power, like the wars of the rival houses 
in England; nor is ita dispute between a government 
de facto, and a government de jure. It is a case ofa 
division of powers, between two governments, made 
by the people, to which both are responsible. Nei- 
ther can dispense with the duty which individuals 
owe to the other; neither can call itself master of 
the other: the people are masters of both. This 
division of power, itis true, is in a great measure 
unknown in Europe. It is the peculiar system of 
America; and, though new and singular, it is not 
incomprehensible. The state constitutions are es- 
tablished by the people of the states. The con- 
stitution was established by the people of all the 
states. How, then, cana state secede? How can 
a state undo what the whole people have done? How 
can she absolve her citizens from their obedience 
to the laws of the United States? How can she 
annul their obligations and oaths? How can the 
members of her legislature renounce their own 
oaths? Sir, secession, as a revolutionary right, 
is intelligible; as aright to be proclaimed in the 
midst of civil commotions, and asserted at the head 
of armies, I can understand it. But, as a practical 
right, existing under the constitution, and in con- 
formity with its provisions, it seems to me to be no- 
thing but a plain absurdity: for it supposes resist- 
ance to government, under the authority of govern- 
ment itself; it supposes dismemberment, withuot vio- 
lating the principles of union; it supposes opposition 
to law, without crime; it supposes the violation of 
oaths, without responsibility; it supposes the total 
overthrow of government, without revolution. 

The constitution, sir, regards itself as perpetual 
and immortal. It seeks to establish a union among 
the people of the states, which shall last through all 
time. Or, if the common fate of things human must 
be expected, at some period, to happen to it, yet 
that catastrophe is not anticipated. 

The instrument contains ample provisions for its 





form of expression, meant merely to say, that the 
People of the United States had, by the blessing of 





amendment, at ail times; none for its abandonment, 
at any time. It declares that new states may come 
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into the union, but it does not declare that old states 
may go out. The union is not a temporary partner- 
ship of states. It is the association of the people, 
under a constitution of government, uniting their 
power, joining together their highest interests, ce- 
menting their present enjoyments, and blending, in 
one indivisible mass, all their hopes for the future. 
Whatsoever is steadfast in just, political principles— 
whatsoever is permanent in the structure of human 
society—whatsoever there is which can derive an en- 
during character from being founded on deep laid 
principles of constitutional liberty, and on the broad 
foundations of the public will, all these unite to en- 
title this instrument to be regarded as a permanent 
constitution of government. 
In the next place, Mr. President, 1 contend that 
there is a supreme law of the land, consisting of the 
constitution, acts of congress passed in pursuance of 
it, and the public treaties. This will not be denied, 
because such are the very words of the constitution. 
But I contend further, that it rightfully belongs to 
congress, and to the courts of the United States, to 
settle the construction of this supreme law, in doubt- 
ful cases. This is.denied; and here arises the great 
practical question, who is to construe finally the consti- 
tution of the United States? We all agree that the 
constitution is the supreme law; but who shall inter- 
pret that law? In our system of the division of 
powers between different governments, controversies 
will necessarily sometimes arise, respecting the ex- 
tent of the powers of each. Who shall decide these 
controversies? Does it rest with the general go- 
vernment, in all or any of its departments, to exer- 
cise the oflice of final interpreter? Or may each of 
the states, as well as the general government, claim 
this right of ultimate decision? The practical result 
of this whole debate turns on this point. The gen- 
tleman contends that each state may judge for itself 
of any alleged violation of the constitution, and may 
finally decide for itself, and may execute its own de- 
cisions by its own power. Alli the recent proceed- 
ings in South Carolina are founded on this claim of 
right. Her convention has pronounced the revenue 
laws of the United States unconstitutional; and this 
decision she does not allow any authority of the 
United States to overrule or reverse. Of course she 
rejects the authority of congress, because the very 
object of the ordinance is to reverse the decision of 
congress; and she rejects, too, the autbority of the 
courts of the United States, because she expressly 
prohibits all appeal to those courts. It is in order to 
sustain this asserted right of being her own judge, 
that she pronounces the constitution of the United 
States to be but a compact, to which she is a party, 
and a sovereign party. If this be established, then 
the inference is supposed to follow, that being sove- 
reign, there is no power to control her decision, and 
her own judgment on her own compact is and must 
be conclusive. 

I have already endeavored, sir, to point out the 
practical consequences of this doctrine, and to show 
how utterly inconsistent it is, with all ideas of regu- 
lar government, and how soon its adoption would 
involve the whole country in revolution and absolute 
anarchy. I hope it is easy now to show, sir, that a 
doctrine, bringing such consequences with it, is not 
well foundeg; that it has nothing to stand on but theo- 
ry and assumption; and that it is refuted by plain and 
express constitutional provisions. I think the go- 
vernment of the United States does possess, in its 
appropriate departments, the authority of final de- 
cision on questions of disputed power. J think it 
possesses this authority, both by necessary implica- 
tion, and by express grant. 

It will not be denied, sir, that this authority natu- 
rally belongs to all governments. They all exercise 


———— 
cise of other powers. The state governments them. 
selves possess it, except in that class of question, 
which may arise between them and the genera] 20- 
vernment, and in regard to which they have surrep. 
dered it, as well by the nature of the case, as by clea; 
constitutional provisions. In other and ordinary 
cases, whether a particular law be in conformity to 
the constitution of the state, is a question which the 
state legislature or state judiciary must determine, 
We all know that these questions arise daily in the 
state governments, and are decided by those goverp. 
ments; and I know no government which does not ex. 
ercise a similar power. 

Upon general principles, then, the government of 
the United States possesses this authority; and this 
would hardly be denied, were it not that there are 
other governments. But since there are state go. 
vernments, and since these, like other governments, 
ordinarily construe their own powers, if the govern. 
ment of the United States construes its own powers 
also, which construction is to prevail, in the case of 
opposite constructions? And again, as in the case 
now actually before us, the state governments may 
undertake, not only to construe their own powers, 
but to decide directly on the extent of the powers of 
congress. Congress has passed a law as being with- 
in its just powers; South Carolina denies that this 
law is within its just powers, and insists that she has 
the right so to decide this point, and that her deci- 
sion is final. How are these questions to be settled? 

In my opinion, sir, even if the constitution of 
the United States had made no express provi- 
sion for such cases, it would yet be difficult to 
maintain that, in a constitution existing over four 
and twenty states, with equal authority over all, 
one could claim a right of construing it for the 
whole. This would seem a manifest impropriety— 
indeed, an absurdity. If the constitution is a go- 
vernment existing over all the states, though with 
limited powers, it necessarily follows that, to the 
extent of those powers, it must be supreme. Ifit 
be not superior to the authority of a particular state, 
itis nota national government. But as it is a govern- 
ment, as it has a legislative power of its own, anda 
judicial power co-extensive with the legislative, the 
inference is irresistible, that this government, thus 
created by the whole, and for the whole, must have 
an authority superior to that of the particular go- 
vernment of any one part. Congress is the legisla- 
ture of all the people of the United States; the judi- 
diciary of the general government is the judiciary 
of all the people of the United States. To hold, 
therefore, that this legislature and this judiciary are 
subordinate in authority to the legislature and judi- 
ciary of a single state, is doing violence to all com- 
mon sense, and overturning all established ‘princi. 
ples. Congress must judge of the extent of its own 
powers so often as it is called on to exercise them, 
or it cannotact atall; and it must also act independent 
of state control, or it cannot act at all. 

The right of state interposition strikes at the very 
foundation of the legislative power, of congress. It 
possesses no effective legislative power, if such right 
of state interposition exists; because it can pass no 
law not subject to abrogation. It cannot make laws 
four the union, if any partof the union may pro- 
nounce its enactments void and of no effect. Its 
forms of legislation would be an idle ceremony; if 
after ali, any one of four and twenty states might bid 
defiance to its authority. Without express provision 
in the constitution, therefore, sir, this whole ques 
tion is necessarily decided by those provisions which 
create a legislative power and a judicial power. 

these exist, in a government intended for the whole, 
the inevitable consequence is, that the laws of this 
legislative power, and the decisions of this judicial 





it from necessity, and as a consequence of the exer- 


power, must be binding on and over the whole. No 
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-_ ass four and twenty states, with a regular legisla- 
~~ 7 judicial power, and of the existence, at the 
" we of an authority, residing clsewhere, to 
wee | at pleasure or discretion, the enactments and 
rea icisions of such a government. I maintain, 
ee akert, sir, that from the nature of the case, and 

an inference wholly unavoidable, the acts of con- 
pe d the decisions of the national courts, must 
her authority than state Jaws and state deci- 
f this be not so, there is, there can be, no 
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sions. | 
general government. si : 
But, Mr. President, the constitution has not left this 


cardinal point without full and explicit provisions. 


_ First, as to the authority of congress. Having enu- 
" merated the specific powers conferred on congress, 
- the constitution adds, as a distinct and substantive 
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clause, the following, viz: *“*To make all laws which 
chall be necessary and proper for carrying into exe- 
cution the foregoing powers, and all other powers 
yested by this constitution in the government of the 
United States, or in any department or officer there- 


of.” If this means any thing, it means that congress 


may judge of the true extent and just interpretation 
of the specific powers granted to it; and may judge 
also of what is necessary and proper for executing 
those powers. If congress is to judge of what is ne- 
eessary for the execution of its powers, it must, of 
necessity, judge of the extent and interpretation of 
those powers. 

And in regard, sir, to the judiciary, the constitu- 
tion is still more express and emphatic. It declares 
that the judicial power shall extend to all cases in 
jaw or equity arising under the constitution, laws of 
the United States, and treaties; that there shall be 
one supreme court, and that this supreme court shall 


_ have appellate jurisdiction of all these cases, subject 


to such exceptions as congress may make. It is im- 
possible to escape from the generality of these 
words. If a case arises under the constitution, that 
is, if a case arises depending on the construction of 
the constitution, the judicial power of the United 
States extends to it. It reaches the case, the question; 
itattaches the power of the national judicature to 
the case itself, in whatever court it may arise or 
exist; and in this case the supreme court has appel- 
late jurisdiction over all courts whatever. No Jan- 


_ guage could provide with more effect and precision, 


than is here done, for subjecting constitutional 
questions to the ultimate decision of the supreme 
court. And, sir, this is exactly what the conven- 
tion found it necessary to provide for, and intended 
It is, too, exactly what the people 


_ Were universally told was done when they adopted 


c the constitution. 
_ ed by the convention, was in these words, viz: ‘*that 


One of the first resolutions, adopt- 


the jurisdiction of the national judiciary shall extend 


| to cases which respect the collection of the national 
' revenue, and questions which involve the national 


peace and harmony.” Now, sir, this either had no 


Sensible meaning at all, or else it meant that the ju- 


risdiction of the national judiciary should extend 
to these questions, with a paramount authority. It is 
not to be supposed that the convention intended that 

© power of the national judiciary should extend to 


® these questions, and that of the judicatures of the 





states should also extend to them, with equal power of 
final decision. This would be to defeat the whole ob- 
ject of the provision. There were thirteen judica- 
mee already in existence. The evils complained 
- or the danger to be guarded against, was contra- 
Ne and repugnance in the decisions of these ju- 
apes If the framers of the constitution meant 
“o a a fourteenth, and yet not to give it power 
hineand control the decisions of the existing 
“ cen, then they only intended to augment the exist- 

§ evil, and the apprehended danger, by increasing, 


n form the conception of a government exist | 








still further, the chances of discordant judgments. 
Why, sir, has it become a settled axiom in polities, 
that every government must have a judicial power 
co-extensive with its legislative power? Certainly, 
there is only this reason, viz: that the laws may re- 
ceive a uniform interpretation, and a uniform execu- 
tion. This object can be no otherwise attained. A 
statute is what itis judicially interpreted to be; and 
if it be construed one way in New Hampshire, and 
another way in Georgia, there is no uniform law. 
One supreme court, with appellate and final juris- 
diction, is the natural and only adequste means, in 
any government, to secure this uniformity. The 
convention saw all this clearly; and the resolution 
which I have quoted, never afterwards rescinded, 
passed through various modifications, till it finally 
received the form which the article now wears in 
the constitution. It is undeniably true, then, that 
the framers of the constitution intended to create 
a national judicial power, which should be paras 
mount, on national subjects. And after the consti- 
tution was framed, and while the whole country 
was engaged in discussing its merits, one of its most 
distinguished advocates, (Mr. Madison), told the 
people, that it was true that, in controversies relating 
to the boundary between the two jurisdictions, the tribunal 
which is ultimately to decide is to be established under 
the general government. Mr. Martin, who had been a 
member of the convention, asserted the same thing 
to the legislature of Maryland, and urged it as a rea- 
son for rejecting the constititution. Mr. Pinckney, 
himself also a leading member of the convention, 
declared it to the people of South Carolina. Every 
where, it was admitted, by friends and foes, that 
this power was in the constitution. By some it was 
thought dangerous, by most it was thought necessary; 
but, by all, it was agreed to be a power actually 
contained in the instrument. The convention saw 
the absolute necessity of some control in the national 
government over state laws. Different modes of 
establishing this control were suggested and consi- 
dered. Atonetime it was proposed thatthe laws 
of the states should, from time to time, be laid be- 
fore congress, and that congress should possess a 
negative over them. But this was thought inexpe- 
dient and inadmissible; and in its place, and ex- 
pressly as asubtitute for it, the existing provision 
was introduced; that is to say, a provision by which 
the federal courts should have authority to overrule 
such state laws as might be in manifest contraven- 
tion of the constitution. The writers of the Fede- 
ralist, in explaining the constitution, while it was yet 
pending before the people, and still unadopted, give 
this account of the matter in terms, and assign this 
reason for the article as it now stands. By this 
provision congress escaped from the necessity of 
any revision of state laws, left the whole sphere of 
state legislation quite untouched, and yet obtained a 
security against any infringement of the constitu- 
tional power of the general government. Indeed, 
sir, allow me to ask again, if the national judiciar 
was not to exercise a power of revision, on consti- 
tutional questions, over the judicatures of the states, 
why was any national judicature erected at all? 
Can any man give a sensible reason for having a ju- 
dicial power in this government, unless it be for the 
sake of maintaining a uniformity of decision, on 
questions arising under the constitution and laws of 
congress, and insuring its execution? And does not 
this very idea of uniformity necessarily imply that 
the construction given by the national courts is to be 
the prevailing construction? How else, sir, is it pos- 
sible that uniformity can be preserved? 
Gentlemenfappear to me, sir, to look at but one 
side of the question. They regard only the supposed 
danger of trusting a government with the interpre- 
tation of its own powers. But will they view the 
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question in its other aspect; will they show us how 
itis possible for a government to get along with four 
and twenty interpreters of its laws and powers? 
Gentlemen argue, too, as if, in these cases, the state 
would be always right, and the general government 
always wrong. but, suppose the reverse, suppose 
the state wrong, and, since they differ, some of them 
must be wrong, are the most important and essential 
operations of the government to be embarrassed 
and arrested, because one state holds a contrary 
opinion? Mr. President, every argument which re- 
fers the constitutionality of acts of congress to state 
decision, appeals from the majority to the minority; 
it appeals from the common interest to a particular 
interest; from the councils of all to the council of 
one; and endeavors to supersede the judgment of the 
whole by the judgment of a part. 


I think it is clear, sir, that the constitution, by 
express provision, by definite and unequivocal words, 
as well as by necessary implication, has constituted 
the supreme court of the United States the appellate 
tribunal in all cases of a constitutional nature which 
assume the shape of a suit, in law or equity. And 
I think I cannot do better than to leave this part of 
the subject by reading the remarks made upon it by 
Mr. Ellsworth, in the convention of Connecticut; a 
gentleman, sir, who has left behind him, on the re- 
cords of the government of his country, proofs of 
the clearest intelligence and of the deepest sagacity, 
as well as of the utmost purity and integrity of cha- 
racter. ‘‘This constitution,” says he, ‘‘defines the 
extent of the powers of the general government. If 
the general legislature should, at any time, overleap 
their limits, the judicial department is a constitu- 
tional check. If the United States go beyond their 
powers; if they make a law which the censtitution 
does not authorise, it is void; and the judiciary power, 
the national judges, who, tosecure their impartiality, 
are to be made independent, will declare it be void. 
On the other hand, if the states go beyond their 
limits; if they make a law which is a usurpation 
upon the general government, the law is void, and 
upright, independent judges will declare it to be so.” 


And let me now only add, sir, that, in the very 
first session of the first congress, with all these well 
known objects, both of the convention and the peo- 
ple, full and fresh in his mind, Mr. Ellsworth re- 
ported the bill, as is generally understood, for the 
organization of the judicial department, and in that 
bill, made provision for the exercise of this appel- 
Jate power of the supreme court, in all the proper 
cases, in whatsoever court arising; and that this ap- 

ellate power has now been exercised for more than 

orty years, without interruption, and without doubt. 


As to the cases, sir, which do not come before the 
courts, those political questions which terminate 
with the enactments of congress, it is of necessity 
that these should be ultimately decided by congress 
itself. Like other legislatures, it must be trusted 
with this power. The members of congress are 
chosen by the people, and they are answerable to 
the people; like other public agents, they are bound 
by oath to support the constitution. These are the 
securities that they will not violate their duty, nor 
transcend their powers. They are the same securi- 
ties as prevail in other popular governments;. nor is 
it easy to see how grants of power can be more 
safely guarded, without rendering them nugatory. If 
the case cannot come before the courts, and if con- 
gress be not trusted with its decision, who shall de- 
cide it? The gentleman says, each state is to decide 
it for herself. Ifso, then, as’I have already urged, 
what is law in one state is nct law in another. Or, 
if the resistance of one state compels an entire re- 
peal of the law, then a minority, and that a small 


_ Sir, those who espouse the doctrines of bullif 
tion, reject, as it seems to me, the first great pri 4 
ple of all republican liberty; thatis, that the Fag 
must govern. In matters of common concer, 2 
judgment of a majority must stand as the judgm ; 
of the whole. This is a law imposed on us - 
absolute necessity of the case: and if we do “a re 
upon it, there is no possibility of maintainine be. 
government but despotism. We hear Joud and r 
peated denunciations against what is called majority 
government. It is declared, with much warmth that 
a majority government cannot be maintained in the 
United States. What, then, do gentlemen Wish? }) 
they wish to establish a minority government? Ds 
they wish to subject the will of the many to the wij 
of the few? The honorable gentleman from South 
Carolina has spoken of absolute majories, and mp. 
jorities concurrent, language wholly unknown to our 
constitution, and to which it is not easy to affix de. 
finite ideas. As far as I understand it, it would teach 
us that the absolute majority may be found in cop. 
gress, but the majority concurrent must be looked for 
in the states. That is to say, sir, stripping the mat. 
ter of this novelty of phrase, that the dissent of ong 
or more states, as states, renders void the decision of 
a majority of congress, so far as that state is cop. 
cerned. And so this doctrine, running but a shor 
career, like other dogmas of the day, terminates jy 
nuliification. 

If this vehement invective against majorities meant 
no more than that, in the construction of govern. 
ment, it is wise to provide checks and balances, so 
that there should be various limitations on the power 
of the mere majority, it would only mean what the 
constitution of the United States has already abun 
dantly provided. It is full of such checks and balan. 
ces. In its very organization, it adopts a broad and 
most effectual principle in restraint of the power of 
mere majorities. A majority of the people elects 
a majority of the house of representatives, but is 
does not elect the senate. The senate is elected by 
the states, each state having, in this respect, an equal 
power. No law, therefore, can pass, without the 
assent of a majority of the representatives of the 
people, anda majority of the representatives of the 
states also. A majority of the representatives of 
people must concur, and majority of the states must 
concur, in every act of congress; and the president 
is elected on a plan compounded of both these prin- 
ciples. But, having composed one house of repre- 
sentatives chosen by the people in each state, ac 
cording to its numbers, and the other, of an equal 
number of members from every state, whether 
larger or smaller, the constitution gives to majorities 
in these houses, thus constituted, the full and entire 
power of passing laws, subject always to the const 
tutional restrictions, and to the approval of the pre 
sident. To subject them to any other power } 
clear usurpation. The majority of one house mj 
be controlled by the majority of the other; and both 
may be restrained by the president’s negative. These 
are checks and balances provided by the constitu: 
tion, existing in the government itself; and wisely 
intended to secure deliberation and caution in legis 
lative proceeedings. But to resist the will of the 
majority in both houses, thus constitutionally exer 
cised; to insist on the lawfulness of interposition by 
an extraneous power; to claim the right of defeating 
the will of congress, by setting up against it the will 
of a single state, is neither more nor less, as it strikes 
me, than a plain attempt to overthrow the govert 
ment. The constituted authorities of the United 
States are no longer a government, if they be no! 
masters of their own will; they are no longer 2” 
vernment, if an external power may arrest the! 
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one, governs the whole country. 


proceedings; they are no longer a government, if acts 
passed by both houses, and approved by the pres 
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ay be nullif d by state vetos or state ordi 

nullifie " 
arocss Oy ao any one anae it could make any 
— ence as to the binding authority of an act of 
= ess "and of the duty of a state tc respect it, 
argo it passed by a mere majority of both houses, 
oy three-fourths of each, or the unanimous vote 
“r yh? Within the limits and restrictions of the 
; astitution, the government of the United States, 
ike all other popular governments, acts by ma- 
rities. It can act no otherwise. Whoever, there- 
tore denounces the government of majorities, de- 
nounces the government of his own country, and 
denounces all free governments. And whoever 
would restrain these majorities, while acting within 
their constitutional limits, by an external power, 
whatever he may intend, asserts principles which, if 
adopted, can lead to nothing else than a destruction 


Does not the gentlemen perceive, sir, how his ar- 


upon him? Does he not see how cogently he might 
be asked, whether it be the character of nullifica- 
tion to practise what it preaches? Look to South 
Carolina, at the present moment. How far are the 
rights of minorities there respected? 1 confess, sir, 
| have not known, in peaceable times, the power of 
the majority carried with a higher hand, or upheld 
with more relentless disregard of the rights, feelings, 
and principles of the minority: a minority, embrac- 
ing, as the gentleman himself will admit, a large por- 
tion of the worth and respectability of the state; a 
minority, comprehending, in its numbers, men who 
have been associated with him, and with us, in these 
halls of legislation; men who have served their coun- 
try at home, and honored it abroad; men who would 
cheerfully lay down their lives for their native state, 
in any cause which they could regard as the cause of 
honor and duty; men above fear, and above reproach; 
whose deepest grief and distress spring from the 
conviction, that the present proceedings of the state 
must ultimately reflect discredit upon her: how is 
this minority, how are these men regarded? They 
are enthralled and disfranchiseé by ordinances and 
acts of legislation, subjected to tests and oaths, incom- 
patible, as they conscientiously think, with oaths al- 
ready taken, and obligations already assumed; they are 
proscribed and denounced, as recreants to duty and 
patriotism, and slaves toa foreign power: both the 
spirit which pursues them, ard the positive measures 
which emanate from that spirit, are harsh and pro- 
scriptive, beyond all precedent within my knowledge, 
exceptin periods of professed revolution. 

It is not, sir, one would think, for those who ap- 
prove these proceedings, tocomplain of the power 
of majorities. 

Mr. President, all popular governments rest on 
two principles, or two assumptions: 

First, That there is so far a common interest, 
among those over whom the government extends, 
as that it may provide for the defence, protection, 
and good government of the whole, without injus- 
lice or oppression to parts. 

Second, That the representatives of the people, 
and especially the people themselves, are secure 
against general corruption, ani may be trusted, there- 
fore, with the exercise of power. 

Whoever argues against these principles, argues 
against the practicability of all free governments. 
And whoever admits these, must admit, or cannot 
deny, that power is as safe in the hands of congress 
asin those of other representatives bodies. Con- 
gress is not irresponsible. Its members are agents 
of the people, elected by them, answerable to them, 
and liable to be displaced or superseded at their plea- 
Sure; and they possess as fair a claim to the confi- 

ence of the people, while they continue to deserve 





a a 





—= 


If, then, sir, the manifest intention of the con- 


vention, and the cotemporary admission of both 
friends and foes, prove any thing; if the plain text 
of the instrument itself, as well as the necessa- 
ry implication from other provisions, prove any 
thing; if the early legislation of congress, the course 
of judicial decisions, acquiesced in by all the states 
for forty years, prove any thing, then it is proved 
that there is asupreme law, and a final interpreter, 


My fourth, and last proposition, Mr. President, 


was, that any altempt by a state to abrogate or nulli- 
fy acts of congress, is a usurpation on the powers of 
general government, and on the equal rights of other 
states, a violation of the constitution, and a proceeding 
essentially revolutionary. This is undoubtedly true, 
if the preceding propositions be regarded as proved. 
if the government of the United States be trusted 
with the duty, in any department, of declaring the 
extent of its own powers, then a state ordinance, or 
act of legislation, authorising resistance to an act of 
congress, on the alleged ground of its unconstitu- 
tionality, is manifestly a usurpation upon its powers. 


If the states have equal rights, in matters concern- 


ing the whole, then for one state to set up her judg- 
ment against the judgment of the rest, and to insist 
on executing thatjudgment by force, is also a mani- 
fest usurpation on the rights of other states. 


If the constitution of the United States be a go- 


vernment proper, with authority to pass laws, and to 
give them a uniform interpretation and execution, 
then the interposition of astate, toenforce her own 
construction, and to resist, as to herself, that law 


which binds the other states, is a violation of the 
constitution. 


And if that be revolutionary which arrests the le- 


gislative, executive, and judicial power of govern- 
ment, dispenses with existing oaths and obligations 
of obedience, and elevates another power to supreme 
dominion, then nullification is revolutionary. Or if 
that be revolutionary, the natural tendency and prac- 
tical effect of which is to break the union into frag- 
ments, to sever all connexion among the people of 
the respective states, and to prostrate this general 
government in the dust, then nullification is revolu- 


tionary. 


Nullification, sir, is as distinetly revolutionary as 
secession; but | cannot say that the revolution which 
it seeks is one of so respectable a character. Se- 
cession would, it is true, abandon the constitution 
altogether; but then, it would profess to abandon it. 
Whatever other inconsistencies it might run into, 
one, at least, it would avoid. It would not belong 
to a government, while it rejected its authority. It 
would not repel the burden, and continue to enjoy 
the benefits. It would not aid in passing laws which 
others are to obey, and yet reject their authority, as 
to itself. It would not undertake to reconcile obe- 
dience to public authority, with an asserted Fight of 
command over thatsame authority. It would not be 
in the government, and above the government, at the 
same time. But, however more respectable a mode 
secession may be, it is not more truly revolutionary 
than the actual execution of the doctrines of nulli- 
fication. Both, and each, resist the constitutional 
authorities; both, and each, would sever the union, 
and subvert the government. 

Mr. President, having detained the senate so long 
already, I will not now examine, at length, the ordi- 
nance and laws of South Carolina. These papers 
are well drawn for their purpose. Their authors 
understood their own objects. They are called a 
peaceable remedy, and we have been told that South 
Carolina, after all, intends nothing but alaw suit. A 
very few words, sir, will show the nature of this 





it, a8 any other public political agents. 





peaceable remedy, and of the law suit which South 
Carolina contemplates. 
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In the first place, the ordinance declares the law 
of last July, and all other laws of the United States, 
laying duties, to be absolutely null and void; and 
makes it unlawful for the constituted authorities of 
the United States to enforce the payment of such 
duties. itis, therefore, sir, an indictable offence, at 
this moment, in South Carolina, for any person to 
be concerned in collecting revenue, under the laws 
of the United States. It being declared unlawful to 
collect these duties by what is considered a funda- 
mental law of the state, an indictment lies, of course, 
against any one concerned in such collection, and he 
is, on general principles, liable to be punished by 
fine and imprisonment. The terms, it is true, are, 
that it is unlawful ‘‘to enforce the payment of duties;” 
but every custom house officer enforces payment while 
he detains the goods, in order to obtain such pay- 
ment. The ordinance, therefore, reaches every 
body concerned in the collection of the duties. 


This is the first step in the prosecution of the peace- 
able remedy. The second is more decisive. By the 
act, commonly called the replevin law, any per- 
son, whose goods are seized or detained by the coi- 
lector for the payment of duties, may sue out a writ 
of replevin, and, by virtue of that writ, the goods are 
to be restored to him. A writ of replevin, is a writ 
which the sheriff is bound to execute, and for the 
execution of which, he is bound to employ force, if 
necessary. He may call out the posse, and must do 
so, if resistance be made. This posse may be armed 
or unarmed. It may come forth with military array, 
and under the lead of military men. Whatever num- 
ber of troops may be assembled in Charleston, they 
may be summoned, with the governor, or comman- 
der-in-chief, at their head, to come in aid of the 
sheriff. It is evident, then, sir, that the whole mili- 
tary power of the state is to be employed, whenever 
necessary, in dispossessing the custom house oflicers, 
and in seizing and holding the goods, without paying 
the duties. This is the second step in the peaceable 
remedy. 


Sir, whatever pretences may be set up to the con- 
trary, this is the direct application of force, anc of 
military force. It is unlawful, in itself, to replevy 
goods in the custody of the collectors. But this un- 
lawful act is to be done, and itis to be done by power. 
Here is a plain interposition, by physical force, to re- 
sist the laws of the union. The legal mode of collect- 
ing duties is to detain the goods till such duties are paid 
or secured. But force comes, and overpowers the col- 
lector, and his assistants, and takes away the goods, 
leaving the duties unpaid. There cannot be a clearer 
case of forcible resistance to law. And itis provided 
that the goods thus seized shall be held against any 
attempt to retake them, by the same force which seiz- 
ed them. 


Having thus dispossessed the officers of the govern- 
_méent of the goods, without payment of duties, and 
seized and secured them by the strong arm of the 
state, only one thing more remained to be done, and 
that is, to cut off all possibility of legal redress; and 
that, too, is accomplished, or thought to be accom- 
plished. The ordinance declares, that all judicial pro- 
ceedings, founded on the revenue laws, (including, of 
course, proceedings in the courts of the United 
States), shall be null and void. This nullifies th 

judicial power of the United States. Then comes 
the test-oath act. This requires all state judges and 
jurors in the state courts to swear that they will 
execute the ordinance, and all acts of the legislature 
passed in pursuance thereof. The ordinance declares, 
that. no appeal shal! be ellowed from the decision ol 
the state courts to the supreme court of the United 
States; and the replevin act makes it an indictable 
offence for any clerk to furnish a copy of the record, 
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The two principal provisions on which South Ca. 
rolina relies to resist the laws of the Unite 
and nullify the authority of this government ar 
therefore, these: a. 

1. A forcible seizure of goods, before d 
paid or secured, by the power of the state, 
military. 

2. The taking away, by the most effectual means 
in her power, of all legal redress in the courts of the 
United States; the confining all judicial proceedings 
to her own state tribunals; and the compelling of her 
judges and jurors of these, her own courts, to take an 
oath, beforehand, that they will decide all cases ae. 
cording to the ordinance, and the acts passed under 
it; that is, they will decide the cause one way. They 
do not swear to fry it, on its own merits; they only 
swear to decide it, as nullification requires. 

The character, sir, of these provisions, defies com. 
ment, Their object is as plain as their means are 
extraordinary. They propose direct resistance, by 
the whole power of the state, to laws of congress 
and cut off, by methods deemed adequate, any re. 
dress by Jegal and judicial authority. They arrest 
legislation, defy the executive, and banish. the judi. 
dicial power of this government. They authorise 
and command acts to be done, and done by force, 
both of numbers and of arms, which, if done, and 
done by force, are clearly acts of rebellion and 
treason. 

Such, sir, are the laws of South Carolina; such, 
sir, is the peaceable remedy of nullification. Has not 
nullification reached, sir, even thus early, that point 
of direct and forcible resistance to law, to which! 
intimated, three years ago, it plainly tended? 

And now, Mr. President, what is the reason for 
passing laws like these?) What are the oppressions 
experienced, under the union, calling for measures 
which thus threaten to sever and destroy it? What 
invasions of public liberty, what ruin to private hap- 
piness, what long list of rights violated, or wrongs 
unredressed, is to justify to the country, to posteri- 
ty, and to the world, this assault upon the free con- 
stitution of the United States, this great and glorious 
work of our fathers? At this very moment, sir, the 
whole land smiles in peace, and rejoices in plenty, 
A general and a high prosperity pervades the coun- 
try; and, judging by the common standard, by in- 
crease of population and wealth; or, judging by the 
opinions of that portion of her people not embarked 
in those dangerous and desperate measures, this 
prosperity overspreads South Carolina herself. 
Thus, happy at home, our country, at the same time, 
holds high the character of her institutions, her pow- 
er, her rapid growth, and her future destiny, in the 
eyes of all foreign states. One danger, only, creates 
hesitation; one doubt only exists, to darken the other- 
wise unclouded brightness of that aspect, which she 
exhibits to the view, and to the admiration, of the 
world. Need I say, that that doubt respects the 
permanency of our union; and need I say, that that 
doubt is now caused, more than by any thing else, 
by these very proceedings of South Carolina? 51, 
all Europe is, at this moment, beholding us, and 
looking for the issue of this controversy; those who 
hate free institutions, with malignant hope; those 
who love them, with deep anxiety and shivering fear: 
The cause, then, sir, the cause! Let the world 
know the cause, which has thus induced one state 0 
the union to bid defiance to the power of the whole, 
and openly to talk of secession. 

Sir, the world will scarcely believe that this whole 
controversy, and all the desperate measures which !' 
support requires,have no other foundation than a differ” 
ence of opinion, upon a provision of the constitulio") 
between a majority of the people of South Carolin, 
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for the purpose of such appeal. 


on one side, and a vast majority of the whole peop 
of the United States, on the other. It will not cred! 
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excited into warmth, by his denunciation of the mea- 
sure which I support. Among the feelings which at 
this moment fill my breast, not the least is that of re- 
gret at the position in which the gentleman has placed 
himself. Sir, he does himself no justice. The cause 
which he has espoused finds no basis in the constitu- 
tion, no succor from public sympathy, no cheering 
from a patriotic community. He has no foothold on 
which to stand, while he might display the powers of 
his acknowledged talents. Every thing beneath his 
feet is hollow and treacherous. He is like a strong 
man struggling in a morass; every effort to extricate 
himself, only sinks him deeper and deeper. And 1 
fear the resemblance may be carried still further; } 
fear that no friend can safely come to his relief, that 
no one can approach near enough to hold out a help- 
ing hand, without danger of going down himself, al- 
so, into the bottomless depths of this Serbonian bog. 

The honorable gentleman has declared that on the 
decision of the question, now in debate, may depend 
the cause of liberty itself. Iam of the same opinion; 
but then, sir, the liberty which I think is staked on 
the contest, is not political liberty, in any general and 
undefined character, but our own, well understood, 
and long enjoyed American liberty. 

Sir, | love liberty no less ardently than the gentle- 
man, in whatever form she may have appeared in the 
progress of human history. As exhibited in the mas- 
ter states of antiquity, as breaking out again from 
amidst the darkness of the middle ages, and beaming | 
on the formation of new communities, in modern 
Europe, she has, always and every where, charms 
forme. Yet, sir, it is our own liberty, guarded by 
constitutions and secured by union; it is that liberty 
which is our paternal inheritance, it is our establish- 
ed, dear bought, peculiar American liberty to which 
Jam chiefly devoted, and the cause of which I now 
mean, to the utmost of my power, to maintain and 
defend. 

Mr. President, if { considered the constitutional 
question now before us as doubtful as it is important, 
and if I supposed that its decision, either in the se- 
nate or by the country, was likely to be in any de- 
gree influenced by the manner in which I might now 
discuss it, this would be to me a moment of deep so- 
licitude. Such a moment has once existed. There 
has been a time, when, rising in this place, on -the 
same question, I felt, I must confess, that something 
for good or evil to the constitution of the country 
might depend on an effort of mine, But circumstan- 
ces are changed. Since that day, sir, the public opi- 
nion has become awakened to this great question; it 
has grasped it, it has reasoned upon it, as becomes 
an intelligent and patriotic community, and has set- 
tled it, or now seems in the progress of settling it, by 
an authority which none can disobey—the authority 
of the people themselves. 

I shall not, Mr. President, follow the gentleman, 
step by step, through the course of hisspeech. Much 
of what he has said, he has deemed necessary to the 
Just explanation and defence of his own political 
character and conduct. On this, I shall offer no com- 
ment. Much too, has consisted of philosophical re- 
mark upon the general nature of political liberty, and 
the history of free institutiens; and of other topics, 
So general in their nature, as to possess, in my opi- 
nhien, only a remote bearing on the immediate subject 
of this debate. 

But the gentleman’s speech, made some days ago, 
upon introducing his resolutions, those resolutions 
themselves, and parts of the speech now just con- 
cluded, may probably be justly regarded as contain- 
ing the whole South Carolina doctrine. That doc- 
(rine it is my purpose now to examine, and to com- 
pare it with the constitution of the United States. 1 
Shall not consent, sir, to make any new constitution, 
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not undertake to say what a constitution for these. 
United States ought to be. 
have decided for themselves, and I shall take the in- 
strument as they have established it, and shall endea- 
vor to maintain it, in its plain sense and meaning, 
against opinions and notions which, in my judgment, 
threaten its subversion. 


That question the people 


The resolutions introduced by the gentleman were 


apparently drawn up with care, and brought forward 
upon deliberation. 
fore, of misunderstanding him, or those who agree 
with him, if I proceed at once to these resolutions, 
and consider them as an authentic statement of those 
opinions, upon the great constitutional question, by 
which the recent proceedings in South Carolina are 
attempted to be justified. 


I shall not bein danger, there- 


These resolutions are three in number. 
The third seems intended to enumerate, and to de- 


ny, the several opinions expressed in the president’s 
proclamation, respecting the nature and powers of 
this government. 


at present, to take no particular notice. 


Of this third resolution, I propose, 


The two first resolutions of the honorable member 


affirm these propositions, viz. 


1. That the political system, under which we live, 


and under which congress is now assembled, is a com- 
pact, to which the people of the several states, ag 
separate and sovereign communities, are the parties. 


2. That these sovereign parties have a right to 


judge, each for itself, of any alleged violation of the 


constitution by congress; and, in case of such viola- 
tion, to choose, each for itself, its own mode and mea- 
sure of redress. | 

It is true, sir, that the honorable member calls this 
a “constitutional” compact; but still he affirms it to be 
a compact between sovereign states. What precise 
meaning, then, does he attach to the term constitulton- 
al? When applied to compacts between sovereign 
states, the term constitutional affixes to that word 
compact no definite idea. Were we to hear of a con- 
stitutional league or treaty between England and 
France, or a constitutional convention between Austria 
and Russia, we should not understand what could be 
intended by such a league, such a treaty, or sucha 
convention. In these connexions, the word is void 
of all meaning; and yet, sir, itis easy, quite easy, to 
see why the honorable gentieman has used it in these 
resolutions. He cannot open the book, and look up- 
on our written frame of government, without seeing 
that it is called a constitution. This may well be ap- 
palling to him. It threatens his whole doctrine of 
compact, and its darling derivatives, nullification and 
secession, With instant confutation. Because, if he ad- 
mits our instrumentof government to be a constilution, 
then, for that very reason, itis not a compact be- 
tween sovereigns; a constitution of government, and 
a compact between sovereign powers, being things 
essentially unlike in their very natures, and incapa- 
-ble of ever being the same. Yet the word constitu- 
tion is on the very front of the instrument. He can- 
not overlook it. He seeks, therefore, to compromise 
the matter, and to sink all the substantial sense of 
the word, while he retains a resemblance of its sound. 
He introduces a new word of his own, viz. compact, as 
importing the principal idea, and designed to play the 
principal part, and degrades consti‘ution into an in- 
significant, idle epithet, attached to compact. The 
whole then stands as a “constitutional compact!” And 
in this way he hopes to pass off a plausible gloss, as 
satisfying the words of the instrument; but he will 
find himself disappointed, Sir, I must say to the ho- 
norable gentleman, that, in our American political 
grammar, CONSTITUTION is a noun substantive; it im- 
ports a distinct and clear idea, of itself; ond itis not 
to lose its importance and dignity, it is not to be turn- 
ed into a poor, ambiguous, senseless, unmeaning ad. 





or to establish another form of government. I will 


jective, for the purpose of accommodating any new 
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set of political notions. Sir, we reject his new rules 
of syntax altogether. We will not give up our forms 
of political speech to the grammarians of the school 
of nullification. By the constitution, we mean nota 
**constitulional compact,” but, simply and directly, the 
constitution, the fundamental law; and if there be one 
word in the language, which the people of the United 
States understand, this is that word. We know no 
more of a constilulionual compact betwee sovereign 
powers, than we know of a constitutional indenture of 
copartnership, a constitutional deed of conveyance, or 
a constitutional bill of exchange. But we know what 
the constitution 1s; we know what the plainly written 
fundamental law is; we know what the bond of our 
union and the security of our liberties is; and we 
mean to maintain and to defend it, in its plain sense 
and unsophisticated meaning. 

The sense of the gentleman’s proposition, there- 
fore, is not at all affected, one way or the other, by 
the use of this word. That proposition still is, that 


our system of government is but a compact between 


the people of separate and sovereign states. 

Was it Mirabeau, Mr. President, or what other 
master of the human passions, who has told us that 
words are things? They are indeed things, and things 
of mighty influence, not only in addresses to the pas- 
sions and high-wrought feelings of mankind, but in 
the diseussion of legal and political questions also; 
because a just conclusion is often avoided, or a false 
one reached, by the adroit substitution of one phrase, 
or one wofd for another. Of this we have, I think, 
another example in the resolutions before us. 

‘The first resolution declares that the people of the 
several states ‘‘acceded”’ to the constitution, or to the 
constitutional compact, as it is called. This word 
“accede,” not found either in the constitution itself, 
or in the ratification of it by any one of the states, 
has been chosen for use here, doubtless net without 
a well considered purpose. 

The natural converse of accession is secession; and, 
therefore, when it is stated that the people of the 
states aceeded to the union, it may be more plausibly 
argued that they may secede from it. If, in adopting 
the constitution, nothing was done but acceding to a 
compaet, nothing would seem necessary, in order to 
break it up, but to secede from the same compact. 
But the term is wholly out of place. Accession, as a 
word applied to political associations, implies coming 
‘into a league, treaty, or confederacy, by one hither- 
to a stranger to it; and secession implies departing 
from such league or confederacy. The people of the 
United States have used no such form of expression, 
in establishing the present government. They do 
pot say that they aceede to a league, but they declare 
that they ordain and establish a constitution. Such 
are the very words of the instrument itself; and in 
all the states, without an exception, the language used 
by their conventions was, that they “‘ralified the con- 

Mitulion;s” some of them employing the additional 
words ‘assented to’ and ‘‘adopted” but all of them 
‘‘ratifying.”” There is more importance than may, 
at first sight, appear, in the introduction of this new 
word by the honorable mover of these resolutions. 
Its adoption and use are indispensable to maintain 
those premises, from which his main conclusion is 
to be afterwards drawn. But, before showing that, 
allow me to remark, that this phraseology tends to 
keep out of sight the just view of our previous poli- 
tical history; as well as to suggest wrong ideas as to 
what was actually done when the present constitu- 
tion was agreed to. In 1789, and before this consti- 
tution was adopted, the United States had already 
been in a union, more or less elose, for fifteen years. 
At least as far back as the meeting of the first con- 
gress, in 1774, they had been, in some measure, and 


oo 
pendence jointly, and bad carried on the war joint. 
ly, both by sea and land; and this, not as separate 
states, but as one people. When, therefore, they 
formed that confederation, and adopted its articles 
as articles of perpetual union, they did not come to. 
gether for the first time; and, therefore, they did not 
speak of the states as acceding to the confederation 
although it was a league, and nothing but a league, 
and rested on nothing but plighted faith for its per. 
formance. Yet, even then, the states were not strap. 
gers to each other; there was a bond of union already 
subsisting between them; they were associated, Unit. 
ed States; and the object of the confederation was to 
make a stronger and better bond of union. Their 
representatives deliberated together on these propos- 
ed articles of confederation, and, being authorised 
by their respective states, finally ‘‘ratified and confirm- 
ed”? them. In as much as they were already in union, 
they did not speak of acceding to the new articles of 
confederation, but of ratifying and confirming them, 
and this language was not used inadvertently, be. 
cause, in the same instrument, accession is used in its 
proper sense, when applied to Canada, which was 
altogether a stranger to the existing union. ‘Cana- 
da,” says the 11th article, ‘acceding to this confede- 
ration, and joining in the measures of the United 
States, shall be admitted into the union.” 


Having thus used the terms ratify and confirm, even 
in regard to the old confederation, it would have been 
strange, indeed, if the people of the United States, after 
its formation, and when they came to establish the 
present constitution, had spoken of the states, or the 
people of the states, as acceding to this constitution. 
Such language would have been ill suited to the oc- 
casion. It. would have implied an existing separa- 
tion or disunion among the states, such as never has 
existed since 1774. No such language, therefore, 
was used. The language actually employed is, adopt, 
ratify, ordain, establish. 

Therefore, sir, since any state, before she can 
prove her right to dissolve the union, must show her 
authority to undo what bas been done, no state is at 
liberty to secede, on the ground that she and other 
states have done nothing but accede. She must show 
that she has a right to reverse what has been ordained, 
to unsettle and overthrow what has been established, to 
reject what the people have adopted, and to break up 
what they have ratified; because these are the terms 
which express the transactions which have actually 
taken place. In other words, she must show her 
right to make a revolution. 


If, Mr. President, in drawing these resolutions, the 
honorable member had confined himself to the use 
of constitutional language, there would have been a 
wide and awful hiatus between his premises and his 
conclusion. Leaving out the two words compact and 
accession, which are not constitutional modes of ex- 
pression, and stating the matter precisely as the 
truth is, his first resolution would have affirmed that 
the people of the several states ratified this constitution, or 
form of government. These are the very words of 
South Carolina herself, in her own act of ratification. 
Let, then, his first resolution tell the exact truth; 
let it state the fact, precisely as it exists; Jet it say 
that the people of the several states ratified a con- 
stitution, or form of government; and then, sir, what 
will become of his,inference in his second resolution, 
which is in these words, viz : ‘ that, as in all other 
cases of compact, among sovereign parties, each has an 
equal right to judge for tiself, as well of the infraction as 
of the mode and measure of redress?’ It is obvious, 
is it not, sir, that this conclusion requires for iis 
support, quite other premises; it requires premises 
which speak of accession and of compact between 80- 





to some national purposes, united together. Before 
the confederation of 1781, they had declared inde- 


vereign powers, and, without such premises, it is al- 
together unmeaning. 
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- vernment may be set aside or rejected, without re- 
- volution. | wha 
is, that no man can state the case with historical ac- 
- curacy, and in constitutional language, without show- 
ing that the honorable gentleman’s right, as asserted 


- that it does not, and cannot exist, under the consti- 
" tution, or agreeably to the constitution, but can come 
" into existence only when the constitution is over- 
' thrown. 


' This is the reason why itis necessary to give new 


record, 
' tion, lintend to impose upon him the restraints of 
constitutional language. 


_ ment; can they overthrow it without revolution? 
_ These are the true questions. 


. into the extent of the propesitions contained in the 
- resolutions, and their necessary consequences, 


' plighted faith of the sovereign party. 
_ confederacy, is but a subsisting or continuing treaty. 


a that these twenty-four United States are held toge- 
q ther only by a subsisting treaty, resting for its fulfil- 
ment and continuance on no inherent power of its 


affirm that, as sovereigns are subject to no superior 
_ Power, the states must decide, each for itself, of any 
» alleged violation of the league; and if such violation 
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constitution, and then state, accurately, what the 


| Proper, 


tion 


ee Rt, 

















— 


——— a een i se — 
~~ te President, if the honorable member will truly 
Mr. Pres! . in forming this constitu- 


t the people did 
ne pone gs lee rhe they must do if they would 
100, 


y undo what they then did, he will unavoidably 
7 a case of revolution. Let us seeifit be not so. 
si pinot state, in the first place, that the people of 
a several states adopted and ratified this constitu- 
tion, or form of government; and, in the next place, 
he must state that they have a right to undo this; that 
that they have a right to discard the 
form of government which they have adopted, and 
to break up the constitution which they have ratified. 
Now, sir, this is neither more nor less than saying 
that they have a right to make a revolution. To re- 
‘ect an established government, to break up a politi- 
cal constitution, is revolution. 

| deny that any man can state, accurately, what 
was done by the people, in establishing the present 


people, or any part of them, must now do to get rid 
of its obligations, without stating an undeniable case 
of the overthrow of government. I admit, of course, 
that the people may, if they choose, overthrow the 
government. But, then, that is revolution. The 
doctrine now contended for is, that, by nullification 
or secession, the obligations and authority of the go- 


But that is what I deny; and what I say 
in his conclusion, is a revolutionary right merely; 


This is the reason, sir, which makes it ne- 
cessary to abandon the use of constitutional language 
fora new vocabulary, and to substitute, in the place 
of plain historical facts, a series of assumptions. 


names to things, to speak of the constitution, not as 
aconstitution, but as a compact, and of the ratifica- 
tions by the people, not as ratifications, but as acts 
of accession. 

Sir, lintend to hold the gentleman to the written 
In the discussion of a constitutional ques- 


The people have ordained 
a constitution; can they reject it without revolu- 
tion? They have established a form of govern- 


Allow me now, Mr. President, to inquire further 


Where sovereign communities are parties, there is 
ho essential difference between a compact, a confe- 
deration, and aleague. They all equally rest on the 
A league, or 


The gentleman’s resolutions, then, affirm, in effect, 


own, but on the plighted faith of each state; or, in 
other words, that our union is Yut a league; and, as 
a consequence from this proposi‘ion, they further 


© supposed to have occurred, each may adopt any 
mode or measure of redress which it shall think 


Other consequences naturally follow, too, from 
the main proposition. If a league between sovereign 
Powers have no limitation as to the time of its dura- 
» and contain nothing making it perpetual, it sub- 
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sists only during the good pleasure of the parties, 
although no violation be complained of. If, in the 
opinion of either party, it be violated, such party 
inuy say that he will no longer fulfil its obligations 
on his part, but will consider the whole league or 
compact at an end, although it might be one of its 
stipulations that it should be perpetual. Upon this 
principle, the congress of the United States, in 1798, 
declared null and void the treaty of alliance between 
the United States and France, though it professed to 
be a perpetual alliance. 

If the violation of the league be accompanied with 
serious injuries, the suffering party, being sole judge 
of his mode and measure of redress, has a right to 
indemnify himself by reprisals on the offending mem- 
bers of the league; and reprisals, if the cireum- 
stances of the case require it, may be followed by 
direct, avowed, and public war. 

The necessary import of the resolutions, there- 
fore, is, that the United States are connected only by 
a league; that it is in the good pleasure of every 
state to decide how long she will choose to remain a 
member of this league; that any state may deter- 
mine the extent of her own obligations under it, and 
accept or reject what shall be decided by the whole; 
thatshe may also determine whether her rights have 
been violated, what is the extent of the injury done 
her, and what mode and measure of redress her 
wrongs may make it fit and expedient for her to 
adopt. The result of the whole is, that any state 
may secede at pleasure; that any state may resista 
law which she herself may choose to say exceeds the 
power of congress, and that, as a sovereign power, 
she may redress her own grievances, by her own 
arm, at her own discretion; she may make reprisals; 
she may cruise against the property of other mem- 
bers of the league; she may authorise captures, and 
make open war. 

if, sir, this be our political condition, it is time the 
people of the United States understood it. Let us 
look for a moment to the practical consequences of 
these opinions. One state, holding an embargo law 
unconstitutional, may declare her opinion, and with- 
draw from the union. She secedes. Another, form- 
ing and expressing the same judgment on a law lay- 
ing duties on imports, may withdraw also. She se- 
cedes, Andas, in her opinion, money has been taken 
out of the pockets of her citizens illegally, under 
pretence of this law, and asshe has power to redress 
their wrongs, she may demand satisfaction; and, if 
refused, she may take it with a strong hand. The 
gentleman has himself pronounced the collection of 
duties, under existing laws, to be nothing but robbe- 
ry. Robbers, of course, may be rightfully dispos- 
sessed of the fruits of their flagitious crimes; and, 
therefore, reprisals, impositions on the commerce of 
other states, foreign alliances against them, or open 
war, are all modes of redress justly open to the dis- 
cretion and choice of South Carolina; for she is to 
judge of her own rights, and to seek satisfaction for 
her own wrongs, in her own way. 

But, sir, a third state is of opinion, not only that 
these laws of impost are constitutional, but that it is 
the absolute duty of congress to pass and to maintain 
such laws; and that, by omitting to pass and main- 
tain them, its constitutional obligations would be 
grossly disregarded. She relinquished the power of 
protection, she might allege, and allege truly, herself, 
and give it up to congress, on the faith that congress 
would exercise it. If congress now refuse to exer- 
cise it, congress does, as she may insist, break the 
condition of the grant, and thus manifestly violate 
the constitution; and for this violation of the consti- 
tution, she may threaten to secede also. Virginia 
may secede, and hold the fortresses in theChesapeake. 
The western states may secede, and take to their own 
use the public lands. Louisiana may secede, if she 
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choose, form a foreign alliance, and hold the mouth 
of the Mississippi. If one state may secede, ten 
may do so—twenty may do so—twenty-three may do 
¢ . Sir, as these secessions go on, one after another, 
w’ tis toconstitute the United States? Whose will 
the army? Whose the navy? Who will pay the 
ebts? Who fulfil the public treaties? Who per- 
form the constitutional guaranties? Who govern 
this district and the territories? Who retain the 
public property? 

Mr. President, every man must see that these are 
all questions which can arise only afler a revolution. 
They presuppose the breaking up of the government. 
White the constitution lasts, they are repressed; they 
spring up to annoy and startle us only from its grave, 

The constitution does not provide for events which 
must be preceded by its own destruction. Seces- 
sion, therefore, since it must bring these conse- 
quences with it, i3 REVOLUTIONARY. And NULLIFICA- 
TION is equally REVOLUTIONARY. What is revolution? 
Why, sir, that is revolution, which overturns, or 
controls, or successfully resists the existing public 
authority; that which arrests the exercise of the su- 
preme power; that which introduces a new para- 
mount authority into the rule of the state. Now, sir, 
this is the precise object of nuliification. It attempts 
to supersede the supreme legislative authority. it 
arrests the arm of the executive magistrate. It in- 
terrupts the exercise of the accustomed judicial 
power, Under the name of an ordinance, it declares 

pull and void, within the state, all the revenue laws 
of the United States. Is not this revolutionary? Sir, 
so soon as this ordinance shall be carried into effect, 
a revolution will have commenced in South Carolina. 
She will have thrown off the authority to which her 
citizens have heretofore been subject. She will 
have declared her own opinions and her own will to 
be above the laws, and above the power of those 
who are entrusted with their administration. If she 
makes good these declarations, she is revolutionized. 
As to her, it is as distinctly a change of the su- 
preme power, as the American revolution of 
1776. That revolution did not subvert government 
in all its forms. it did not subvert local laws and 
municipal administrations. It only threw off the 
dominion of a power, claiming to be superior, and 
to have a right, in many important respects, to exer- 
cise legislative authority. Thinking this authority 
to have been usurped or abused, the American colo- 
nies, now the United States, bade it defiance, and 
freed themselves from it by means of a revolution. 
But that revolution left them with their own munici- 
pal laws still, and the forms of local government. 
If Carolina now shall effectually resist the laws of 
congress, if she shali be her own judge, take her re- 
medy into her own hands, obey the laws of the union 
when she pleases, and disobey them when she pleases, 
she will relieve herself from a paramount power as 
distinctly as the American colonies did the same 
thing in 1776. In other words, she will achieve, as 
to herself, a revolution. 

But, sir, while practical nullification in South Ca- 
rolina would be, as to herself, actual and distinct re- 
volution, its necessary tendency must also be to 
spread revolution, and to break up the constitution, 
as to all the other states. It strikes a deadly blow at 
the vital principle of the whole union. To allow 
state resistance to the laws of congress to be rightful 
and proper, to admit nullification in some states, and 
yet not expectto sce a dismemberment of the entire 
government, appears to me the wildest illusion, and 
the most extravagant folly. The gentleman seems 
not conscious of the direction or the rapidity of his 
own course. The current of his opinions sweeps 
him along, he knows not whither. To begin with 
nullification, with the avowed intent, nevertheless, 
not to proceed to secession, dismemberment, and ge- 
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neral révolution, is as if one were to take the plur “ 
of Niagara, and cry out that he would Stop half w 
down. In the one case, as in the other, the rash adver 
turer must go tothe bottom of the dark abyss “a 
were it not that that abyss has no discovered bottom. 
Nullification, if successful, arrests the Power of the 
law, absolves citizens from their duty, subverts the 
foundation both of protection and obedience,dispensey 
with oaths and obligations of allegiance, and ele. 
vates another authority to supreme command. fs not 
this revolution? And it raises to supreme command 
four and twenty distinct powers, each professing to be 
undera general government, and yet each settin 
laws atdefiance at pleasure. Is not this anarchy, as 
well as revolution? Sir, the constitution of the U 
States was received as a whole, and for the whole 
country. If it cannot stand altogether, it cannot 
stand in parts; and if the laws cannot be exe. 
cuted every where, they cannot long be executed 
any where. The gentleman very well knows that aij 
duties and imposts must be uniform throughout the 
country. He knows that we cannot have one rule 
or one law for South Carolina, and another for other 
states. He must see, therefore, and does see, ever 
man sees, that the only alternative is a repeal of the 
laws, throughout the whole union, or their executioy 
in Carolina as well as elsewhere. And this repeal 
is demanded because a single state interposes her 
veto, and threatens resistance! The result of the 
gentleman’s opinions, or rather the very text of his 
doctrine, is, that no act of congress can bind all the 
states, the constitutionality of which is not admitted 
by all, or, in other words, that no single state 1s 
bound, against its own dissent, by a Jaw of imposts. 
This is precisely the evil experienced under the old 
confederation, and for remedy of which this consti- 
tution was adopted. The leading object in estab- 
lishing this government, an object forced on the 
country by the condition of the times, and the abso- 
lute necessity of the law, was to give to congress 
power to lay and collect imposts without the consent of 
particular states. The revolutionary debt remained 
unpaid; the national treasury was bankrupt; the 
country was destitute of credit: congress issued its 
requisitions on the states, and the states neglected 
them; there was no power of coercion, but war; 
congress could not lay imposts, or other taxes, by ils 
own authority; the whole general government, there- 
fore, was little more than aname. The articles of 
confederation, as to purposes of revenue and finance, 
were nearly a dead letter. The country sought to 
escape from this condition, at once feeble and dis- 
graceful, by constituting a government which should 
have power, of itself, to lay duties and taxes, and 
pay the public debt, and provide for the general 
welfare; and to lay these duties and taxes in all the 
statee, without asking the consent of the state go 
vernments. This was the very power on which the 
new constitution was to depend for all its ability % 
do good; and, without it, it can be no governmeil, 
now or atany time. Yet, sir, itis precisely against 
this power, so absolutely indispensable to the very 
being of the government, that S. Carolina directs het 
ordinance. She attacks the government in its autho: 
rity toraise revenue,the very main spring of the whole 
system; and, if she succeed, every movement of that 
system must inevitably cease. Itis of no avail that she 
declares that she does not resist the law as a revenue 
law, but as a Jaw for protecting manufactures. It's 
a revenue law; it is the very law by force of which 
the revenue is collected; if it be arrested in any 
state, the revenue ceases in that state; itis, in 
word, the sole reliance of the government for the 
means of maintaining itself and performing its duties. 
Mr. President, the alleged right of a state to decide 
constitutional questions for herself, necessarily leads 
to force, because other states must have the samé 
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the fact, it will not admit the possibility, that, in an 
enlightened age, in a free popular republic, under a 
overnment where the people govern, as they must 
always govern, under such systems, by majorities, at 
at a time of unprecedented happiness, without prac- 
tical oppression, without evils, such as may not only 
be pretended, but felt and experienced; evils, not 
slight or temporary, but deep, permanent, and into- 
lerable; a single state should rush into conflict with 
all the rest, attempt to put down the power of the 
union by her own laws, and to support those laws by 
her military power and thus break up and destroy 
the world’s last hope. And well the world may be 
incredulous. We who see and hear it, can ourselves 
hardly yet believe it. Even after all that had preced- 
ed it, this ordinance struck the country with amaze- 
ment. It was incredible and inconceivable, that South 
Carolina should thus plunge headlong into resistance 
to the laws, on a matter of opinion, and on a ques- 
tion in which the proponderance of opinion, both of 
the present day and of all past time, was so over- 
whelmingly against her. The ordinance declares 
that congress has exceeded its just power, by laying 
duties ov imports, intended for the protection of 
manufactures. This is the opinion of South Caroli- 
na; and on the strength of that opinion she pullifies 
the laws. “Yet has the rest of the country no right to 
its opinion also? Is one state to sit sole arbitress? 
She maintains that those laws are plain, deliberate, 
and palpable violations of the constitution; that she 
has a sovereign right to decide this matter; and that, 
having so decided, she is authorised to resist their 
execution, by her own sovereign power; and she de- 
clares that she will resist it, though such resistance 
should shatter the union into atoms. 

Mr. President, I do not intend to discuss the pro- 
priety of these laws, at large; but I will ask, how are 
they shown to be thus plainly and palpably unconsti- 
tutional? Have they no countenance, at all, in the 
constitution itself? Are they quite new in the his- 
tory of the government? Are they a sudden and vio- 
Jent usurpation on the rights of the states? Sir, what 
will the civilized world say, what will posterity say, 
when they learn that similar laws have existed from 
the very foundation of the government; that for thirty 
years the power was never questioned; and that no 
state in the union has more freely and unequivocally 
admitted it than South Carolina herself? 

Jo lay and collect duties and imposts, is an express 
power, granted by the constitution to congress. It is, 
also, an exclusive power; for the constitution as express- 
ly prohibits all the states from exercising it themselves. 
This express and exclusive power is unlimited in 
the terms of the grant, but is attended with two spe- 
cific restrictions: first, that all duties and imposts 
shall be equal in all the states; second, that no duties 
shall be laid on exports. The power, then, being 
granted, and being attended with these two restric- 
tions, and no more, who is to impose a third restric- 
tion on the general words of the grant? If the power 
to lay duties, as known among all other nations, and 
as known in all our history, and as it was perfectly 
understood when the constitution was adopted, in- 
cludes a right of discriminating, while exercising the 
power, and of laying some dwties heavier, and some 
lighter, for the sake of encouraging our own domes- 
tic products, what authority is there for giving to the 
words used in the constitution a new, narrow, and 
unusual meaning? All the limitations which the con- 
stitution intended, it has expressed; and what it has 
left unrestricted, is as much a part of its will, as the 
restraints which it has imposed. 

But these laws, it is said, are unconstitutional on 
account of the motive. How, sir, can a law be ex- 
amined on any such ground? How is the motive to 
be ascertuined? One house, or one member, may 
have one motive; the other house, or another mem- 
Sur. to Von XLIII—Sts. 24. 
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ber, another. One motive may operate to-day, and 
another to-morrow. Upon any such mode of reason- 
ing as this, one law might be unconstitutional now, 
and another law, in exactly the same words, erfect- 
ly constitutional next year. Besides, articles may 
not only be taxed, for the purpose of protecting 
home products, but other articles may be left free, 
for the same purpose, and with the same motive. 
law, therefore, would become unconstitutional from 
what it omitted, as well as what it contained. Mr. 
President, it is a settled principle, acknowledged in 
all legislative halls, recognised before all tribunals, 
sanctioned by the general sense and understanding 
of mankind, that there can be no inquiry into the 
motives of those who pass Jaws for the purpose of 
determining on their validity. If the law be within 
the fair meaning of the words in the grant of the 
power, its authority must be admitted until it is re- 
pealed. This rule, every where acknowledged, every 
where admitted, is so universal, and so completely 
without exception, as that even an allegation of fraud, 
in the majority of a legislature, is not allowed as a 
ground to set aside a law. 

But, sir, is it true, that the motive for these laws 
is such as is stated? I think not. The great object 
of all these laws is, unquestionably, revenue. If there 
were no occasion for revenue, the laws would not 
have been passed; and it is notorious that almost 
the entire revenue of the country is derived from 
them. And, as yet, we have collected none too much 
revenue. The treasury has not been more exhaust- 
ed for many years than at the present moment. All 
that South Carolina can say is, that, in passing the 
laws which she now undertakes to nullify, particular 
articles were taxed from a regard to the protection of do- 
mestic articles, higher than they would have been had no 
such regard been entertained. And she insists that, ac- 
cording to the constitution, no such discrimination 
can be allowed; that duties should be laid for reve- 
nue, and revenue only; and that it is unlawful to 
have reference, in any case, to protection. In other 
words, she denies the power of discrimination. She 
does not, and cannot, complain of excessive taxation; 
on the contrary, she professes to be willing to pay 
any amount for revenue, merely as revenue; and up 
to the present moment there is no surplus of revenue. 
Her grievance, then, that plain and palpable viola- 
tion of the constitution which she insists has taken 
place, is simply the exercise of the power of discrimi- 
nation. Now, sir, is the exercise of this power of dis- 
crimination plainly and palpably unconstitutional? 

I have already said, the power to lay duties is given 
by the constitution in broad and general terms. There 
is also conferred on congress the whole power of re- 
gulating commerce, in another distinct provision. Is 
it clear and palpable, sir, can any man say, it isa 
case, beyond doubt, that, under these two powers, 
congress may not justly discriminate, in laying duties 
for the purpose of countervailing the policy of foreign na- 
tions or of favoring our own home productions? Sir, what 
ought to conclude this question forever, as it would 
seem to me, is, that the regulation of commerce, and 
the imposition of duties, are, in all commercial na- 
tions, powers avowedly and constantly exercised for 
this very end. That undeniable truth ought to set- 
tle the question; because the constitution ought to be 
considered, when it uses well known Janguage, as 
using it in its well known sense. But it is equally 
undeniable, that it has been, from the very first, ful- 
ly believed that this power of discrimination was 
conferred on congress; and the constitution was itself 
recommended, urged upon the people, and enthusias- 
tically insisted on, in some of the states, for that very 
reason. Not that, at that time, the country was ex- 
tensviely engaged in manufactures, especially of 
those kinds now existing. But the trades. and crafts 
of the seaport towns, the business of the artizans 
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and manual laborers, those employments, the work 
in which supplies so great a portion of the daily wants 
of all classes, all these looked to the new constitution 
as a source of relief from the severe distress which 
followed the war. It would, sir, be unpardonable, 
at so late an hour, to go into details on this point; 
but the truth is as I have stated. The papers of the 
day, the resolutions of public meetings, the debates 
in the conventions, all that we open our eyes upon, 
in the history of the times, prove it. 

The honorable géntleman, sir, from South Caroli- 
na, has referred to two incidents connected with the 
proceedings of the convention at Philadelphia, which 
he thinks are evidence to show that the power of 
protecting manufaciures, by laying duties, and by 
commercial regulations, was not intended to be given 
to congress. The first is, as he says, that a power to 
protect manufactures was expressly proposed, but 
not granted. I think, sir, the gentleman is quite mis- 
taken in relation to this part of the proceedings of 
the convention. The whole history of the occurrence 
to which he alludes is simply this: Towards the con- 
clusion of the convention, after the provisions of the 
constitution had been mainly agreed upon, after the 
power to lay duties and the power to regulate com- 
merce had both been granted, a long list of proposi- 
tions was made, and referred to the committee, con- 
taining various miscellaneous powers, some or all of 
which it was thought might be properly vested in 
congress. Among these, was a power to establish a 
university; to grant charters of incorporation; to re- 
gulate stage coaches on the post roads; and also the 
power to which the gentleman refers, and which is 
expressed in these words: ‘*To establish public in- 
stitutions, rewards, and immunities, for the promo- 
tion of agriculture, commerce, trades, and manufac- 
tures.”” The committee made no report on this or 
various other propositions in the same Jist. But the 
only inference from this omission is, that neither the 
committee nor the convention thought it proper to 
authorise congress ‘‘lo establish public inslitulions, re- 
wards, and immunities” for the promotion of manu- 
factures, and other interests. The convention sup- 
posed it had done enough, at any rate it had done al! 
it intended, when it had given to congress, in gene- 
ral terms, the power to lay imposts and the power 
to regulate trade. _ It is not to be argued, from its 
omission to give more, that it meant to take back 
what it had already given. It had given the impost 
power; it had given the regulation of trade; and it 
did not deem it necessary to give the further and dis- 
tinct power of establishing public institutions. 

The other fact, sir, on which the gentieman relies, 
is the declaration of Mr. Martin to the legislature of 
Maryland. The gentleman supposes Mr. Martin to 
have urged, against the constitution, that it did not 
contain the power of protection. But, if the gentle- 
man will look again at what Mr. Martin said, he will 
find, I think, that what Mr. Martin complained of 
was, that the constitution, by its prohibitions on the 
states, had taken away from the states themselves 
the power of protecting their own manufactures by 
duties on imports. This is undoubtedly true, but! 
find no expression of Mr. Martin intimating that the 
constitution had not conferred on congress the same 
power which it had thus taken from the states. 

But, sir, let us go the first congress; let us look in 
upon this and the other house, at the first session of 
their organization. 

We see in both houses, men, distinguished among 
the framers, friends, and advocates of the constitu- 
tion. Wesee in both those who had drawn, discus- 
sed, and matured the instrument in the convention, 
explained and defended it before the people, and 
were now elected members of congress to put the 
new government into motion, and to carry the pow- 
ers of the constitution into beneficial execution. 
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At the head of the government was Wastnneroy 


himself, who had been president of the conventi, 

and in his cabinet were others most thoroughly rs 
quainted with the history of the constitution, and qj. 
tinguished for the part taken in its discussion. y 

If these persons were not acquainted with the 
meaning of the constitution; if they did not Under. 
stand the work of their own hands, who can under. 
stand it, or who shall now interpret it to us? 

Sir, the volume which records the proceedings ang 
debates of the first session of the house of represey. 
tatives, lies before me. I open it, and I find that, hay. 
ing provided for the administration of the necessa, 
oaths, the very first measure proposed for considerg. 
tion is, the laying of imposts; and in the very firg 
committee of the whole into which the house of ro. 
presentatives ever resolved itself, on this its earlies 
subject, and in this its very first debate, the duty of 
so laying the imposts, as to encourage manufactures 
was advanced, and enlarged upon, by almost every 
speaker, and doubted or denied by none. The firs, 
gentleman who suggests this as the clear duty of cup. 
gress, and as an object necessary to be attended to 
is Mr. Fitzsimons, of Pennsylvania; the second, Mr. 
White of Virginia; the third, Mr. Tucker, of South 
Carolina. : 

But the great leader, sir, on this occasion, was Mr, 
Madison. Was he likely to know the intentions of 
the convention and the people? Was he likely to up. 
derstand the constitution? 

At the second sitting of the committee, Mr. Madi. 
son explained his own opinions of the duty of con. 
gress, fully and explicitly. I must not detain you, 
sir, with more than a few short extracts from these 
Opinions, but they are such as are clear, intelligible, 
and decisive. 

“The states,’’ says he, “that are most advanced in 
population, and ripe four manufactures, ought to hare 
their particular interest attended to, in some degree, 
While these states retained the power of making re- 
gulations of trade, they had the power to cherish 
such institutions. By adopting the present constitu. 
tion, they have thrown the exercise of this power 
into other hands; they must have dune this with an 
expectation that those interests would net be neglect- 
ed here.” 

In another report of the same speech, Mr. Madi- 
son is represented as using still stronger language; 
as saying, that the constilution, having taken this pow- 
er away from the states, and con/erred it on congress, 
it would be a fraud on the states and on the people 
were congress to refuse to exercise it. 

Mr, Madison argues, sir, on this early and inter- 
esting occasion, very justly and liberally in favor of 
the general principles of unrestricted commerce. 
But he argues ulso, with equal force and clearness, 
for certain important exceptions to these general 
principles. 

The first, sir, respects those manufactures which 
had been brought forward under encouragement by 
the state governments. ‘‘It would be cruel,’ says 
Mr. Madison, ‘‘to neglect them, and to divert their 
industry into other channels, for it is not possible for 
the hand of man to shift from one employment to 
another without being injured by the change.’? Again: 
“There may be some manufactures which, being 
once formed, can advance towards perfection witb- 
out any adventitious aid; while others, for want of 
the fostering hand of government, will be unable to 
go on at all. Legislative provision, therefore, will 
be necessary to collect the proper objects for this 
purpose; and this will form another exception to my 
general principle.” And again: “The next excep- 
tion that occurs is one on which great stress is laid 
by some well-informed men, and this with great 





plausibility: that each nation should have, withia 
itself, the means of defence, independent of foreig® 
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lies; that, in whatever relates to the operations 
of war, no state ought to depend upon a precarious 
supply from any part of the world. There may be 
some truth in this remark, and therefore it is proper 
for legislative attention.” | 
In the same debate, sir, Mr. Burk, from Sourn 
Carona, supported a duty on hemp, for the express 
urpose of encouraging its growth on the strong 
et of South Carolina, ‘‘Cotton,” he said, ‘*was 
also in contemplation among them, and, if good seed 
could be procured, he hoped might succeed.” Af- 
terwards, sir, the cotton seed was obtained, its cul- 
ture was protected, and it did succeed. Mr. Smith, 
a very dist nguished member from the same sTaTE, 
observed: ‘It has been said, and justly, that the 
states which adopted this constitution expected its 


blehand. The manufacturing states wished the en- 
couragement of manufactures; the maritime states 
the encouragement of ship-building, and the agri- 
cultural states the encouragement of agriculture.” 
Sir, | will detain the senate by reading no more 
extracts from these debates. I have already shown 
a majority of the members of Sourn Carona, in 
this very first session, acknowledging this power of 
protection, voting for its exercive, and proposing its 
extension to their own products. Similar proposi- 
tions came from Virginia; and, indeed, sir, in the 
whole debate, at whatever page you open the volume, 
you find the power admitted, and you find it applied 
to the protection of particular articles, or not applied, 
according to the discretion of congress. No man 
denied the power—no man doubted it; the only 
questions were, in regard tothe several articles pro- 
posed to be taxed, whether they were fit subjects 
for protection, and what the amount of that protec- 
tion ought to be. Will gentiemen, sir, now answer 
the argument drawn trom these proceedings of the 
first congress? Will they undertake to deny that 
that congress did act on the avowed principle of pro- 
tection? Or, if they admit it, will they tell us how 
those who framed the constitution fell, thus early, 
into this great mistake about its meaning? Will they 
tellus how it should happen that they had so soon 


poses? I confess I have seen no answer to this ar- 
gument, nor any respectable altempt to answer it. 
And, sir, how did this debate terminate? What law 
was passed? There it stands, sir, among the statutes, 
the second law in the book. It has a preamble, and 
that preamble expressly recites, that the duties 
which it imposes are laid “for the support of govern- 
ment, for the discharge of the debts of the United 
States, and the encouragement and protcclion of manu- 
factures.”” Until, sir, this early legislation, thus 
coeval with the constitution itself, thus full. and ex- 
plicit, can be explained away, no man can doubt of 
the meaning of that instrument. 

Mr. President, this power of discrimination, thus 
admitted, avowed and practised upon, in the first 
revenue act, has never been denied or doubted, 
until within a few past years. [t was not at all 
doubted in 1816; when it became necessary to ajjust 
the revenue to a stale of peace. On the contrary, 
the power was then exercise, not without opposition 
as to its expediency, but, as far as I remember, or 
have understood, without the slightest opposition 
founded on any supposed want of constitutional au- 
thority. Certainly, Sourm Carozina did not doubt 
it. The tariff of 1816 was introduced, carried 
through, and established, under the lead of South 
Carolina. Even the minimum policy is of South 
Carolina origin. 
Supported, and ably supported, the tariff of 1816. 
He has informed us, sir, that his speech on that oc- 
casion was sudden and off-hand, he being called up 


The honorable gentieman himself 


so remembers it, and that it was so; but there is, 
nevertheless, much method, arrangement, and clear 
exposition, in that extempore speech. It is very 
able, very, very much to the point, and very decisive. 
And in another speech, delivered two months earlier, 
on the proposition to repeal the internal taxes, the 
honorable gentleman had touched the same subject, 
and had declared, “that a certain encouragement ought 
to be extended, at least to our woollen and cotton manu- 
factures.”” 1 do not quote these speeches, sir, for 
the purpose of showing that the honorable gentle- 
man has changed his opinion: my object is other, 
and higher. Ido it for the sake of saying, that that 
cannot be so plainly and palpably unconstitutional, 
as to warrant resistance to law, nullification, and 
revolution, which the honorable gentleman and his 
friends have heretofore agreed to, and acted upon, 
without doubt, and without hesitation. Sir, it is no 
answer to say, that the tariff of 1816 was a revenue 
bill. So are they all revenue bills. . The point is, 
and the truth is, that the tariffof 1816, like the rest, 
did discriminate; it did distinguisb one article from ano- 
ther; it did lay duties for protection. Look to the 
case of coarse cottons, under the minimum calcula- 
tion: the duty on these was sixty to eighty per cent. 
Something beside revenue, certainly, was intended 
in this; and, in fact, the law cut up our whole com- 
merce with India in that article, 

it is, sir, only within a few years that Carolina 
has denied the constitutionality of these protective 
laws. The gentleman himself has narrated to us the 
true history of her proceedings on this point. He 
says that, after the passing of the law of 1828, des- 
pairing then of being able to abolish the system of 
protection, political men went forth among the peo- 
ple, and set up the doctrine that the system was un- 
constitutional. ‘.4nd the people,” says the honorable 
gentleman, ‘received the doctrine.” This, 1 believe, 
is true, sir. The people did then receive the doc- 
trine: they had never entertained it before. Down 
to that period, the constitutionality of these laws 
had been no more doubted in South Carolina, than 
elsewhere. Aud I suspect it is true, sir, and I deem 
it a great misfortune, that, to the present moment, a 
great portion of the people of the state have never 
yet seen-more than one side of the argument. I be- 
lieve that thousands of honest men are involved in 
scenes now passing, led away by one sided views of 
the question, and following their leaders by the im- 
pulses of an unlimited confidence. Depend upon it, 
sir, if we can avoid the shock of arms, a day for re- 
consideration and reflection will come; truth and 
reason will act with their accustomed force, and the 
public opinion of South Carolina will be restored to 
its usual constitutional and patriotic tone. 

But, sir, | hold South Carolina to her ancient, her 
cool, her uninfluenced, her deliberate opinions, I 
hold her to her own admissions, nay, to her own 
claims and pretensions, in 1789, in the first congress, 
and to her acknowledgments and avowed sentiments 
through a long series of succeeding years. I hold 
her to the principles on which she led congress to 
act in 1816; or,if she have changed her own opi- 
nions, I claim some respect for those who still retain 
the same opinions. I say she is precluded from as- 
serting that doctrines, which she has herself so long 
and so ably sustained, are plain, palpable, and dan. 
gerous violations of the constitution, 

Mr. President, if the friends of nullification should 
be able to propagate their opinions, and give them 
practical effect, they would, in my judgment, prove 
themselves the most skilful “‘architects of ruin,” 
the most effectual extinguishers of high raised ex- 
pectation, the greatest blasters of human hopes, 
which any age has produced. They would stand up 
to proclaim, in tones which would pierce the ears of 
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of representative government had failed. They 
would send forth sounds, at the hearing of which the 
doctrine of the divine right of kings would feel, even 
in its grave, a returning sensation of vitality and re- 
suscitation. Millions of eyes, of those who now 
feed their inherent love of liberty on the success of 
the American example, would turn away from be- 
holding our dismemberment, and find no place on 
earth whereon to rest their gratified sight. Amidst 
the incantations and orgies of nullification, secession, 
disunion, and revolution, would be celebrated the 
funeral rites of constitutional and republican liberty. 

But, sir, if the government do its duty, if it act 
with firmness and with moderation, these opinions 
cannot prevail. Be assured, sir, be assured, that, 
among the political sentiments of this people, the 
love of union is still uppermost. They will stand 
fast by the constitution, and by those who defend it. 
I rely on no temporary expedients, on no political 
combination; but I rely on the true American feeling, 
the genuine patriotism of the people, and the im- 
perative decision of the public voice. Disorder and 
confusion, indeed, may arise; scenes of commotion 
and contest are threatened, and perhaps may come. 
With my whole heart, I pray for the continuance of 
the domestic peace and quiet of the country. I de- 
sire, most ardently, the restoration of affection and 
harmony to allits parts. I desire that every citizen 
of the whole country may look to this government, 
with po other sentiments but those of grateful re- 
spect and attachment. ButI cannot yield, even to 
kind feelings, the cause of the constitution, the true 
glory of the country, and the great trust which we 
hold in our hands for succeeding ages. If the con- 
stitution cannot be maintained without meeting these 
scenes of commotion and contest, however unwel- 
come, they must come. We cannot, we must not, 
we dare not, omit to do that which, in our judgment 
the safety of the union requires. Not regardless of con- 
sequences, we must yet meet consequences; seeing 
the hazards which surround the discharge of putlic 
duty, it must yet be discharged. For myself, sir, |shun 
no responsibility justly devolving on me, here or 
elsewhere, in attempting to maintain the cause. | 
am tied to it by indissoluble bands of affection and 
duty, and f shail cheerfully partake in its fortunes 
and its fate. [fam ready to perform my own appro- 
priate part whenever and wherever the occasion 
may call on me, and to take my chance among those 
upon whom blows may fall first and fall thickes!. 1 
shall exert every faculty I possess in aiding to pre- 
vent the constitution from being nullified, destroyed, 
or impaired; and even should I see it fall, 1 will still, 
with a voice, feeble, perhaps, but earnest as ever 
issued from human lips, and with fidelity and zeal, 
which nothing shall extinguish, call on the PROPLE 
to come to its rescue. 

{Mr. Calhoun made a rejoinder to this speech, 
when speaking on the resolutions offered by him. 
See subsequent pages. 

Messrs. Forsyth and Mangum followed Mr. Webster 
—the forwer supporting and the latter opposing tie 
bill: but we have not been favored with a copy of 
the speech of either gentleman. If received in time, 
they shail be given, though out of their order. ] 

FEBRUARY 19. 

Mr. Poindexter rose and spoke as follows: 

Mr. President:—lt is with no feigned reluctance that 
LTrise to mingle in this discussion. The feeble state of 
my health, and .e restless impatience manifested by a 
fixed majority to urge the measure to its final consumma- 
tion, regardless of the fatal consequences that may flow 
from it, ought to have admonished me to remain silent. 
But an imperious sense of duty to my immediate con- 
stituents, as well asto the great body of the American peo- 

ple, impels me to undertake the task of exposing to * 9 
the rea/ character of the bill before the senate, and the 
movel and dangerous principles which have been avowed 
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by its advocates as the basis on which it rests for Support. 
I cannot hope that any effort of mine will operate to a). 
rest the action of this body; but the people whose future 
peace and happiness, and every thing dear to them, is j;. 
volved in the issue of this great struggle, may find in th 
investigation of this subject the means of arriving at a pro 
per conclusion in relation to it. I feel the responsibility of 
the position which I occupy. 1 know how vain it wou 
be to indulge the belief that, with the simple weapons of 
reason and of truth, I could overcome the dumb eloquence 
of numbers, so forcibly displayed in this hall;—arraye, 
in solid phalanx to carry into effect purposes of desolation 
and blood, which can neither be mistaken or Obviated, 
save only by the deleterious results which may be felt jy 
all their fury by a reaction on the heads of those who 
have contributed to put this ball of civil discord in mo. 
tion. Under such diseouraging circumstances, I must he 
permitted to say, that my views on this momentous ques. 
tion will be addressed to the calm and dispassionate eo». 
sideration of a free and enlightened people, who aloye 
can control the movements of this government; and | 
wish it to be distinetly understood, that I expect not; hope 
not; and mean not, to make an impression within these 
walls. 

The theory of nullification, so freely denounced, and 
so much deprecated by honorable senators, who have 
preceded me in this debate, it is not my purpose at pre. 
sent to examine. When consolidation, and the tot 
prostration of the last vestige of state sovereigaty is made 
the desideratum on which alone the union can be perpe- 
tuated, I mean not to cavil about the remedy by which 
great an evil may be averted. If, sir, Lam left to choose 
between a total overthrow of the happy system crected by 
the wisdom of the patriots who framed the constitution, 
and some efficient remedy to maintain it, | will not hesi- 
tate in the course which duty and patriotism so plaiuly 
indicate. 

Sir, in the downward course of events connected with 
the political history of this country, when power by a 
long series of imperceptible advances on the fundamental 
law of the republic, has reached a climax which almost 
overshadows the temple of liberty, and threatens to ex- 
linguish the patriot’s last hope in this highly favored land, 
the oceasion demands of me one effort, however feeble 
and ineffectual, to arrest the strong arm, which seems to 
aim a fatal stab at the vital principles of our confederacy, 
and the free constitution which cements it. 

We have been taught by experience the useful lesson, 
that the love of power is inseparable from the nature of” 
man; and we know that governments composed of men 
partake largely of its influence; and whensoever the vigi- 
lance of the people shall slumber under the sedative pui- 
son of unlimited and misplaced confidence, their desti- 
nies will very soon find a resting place among the tombs 
of the republics of antiquity, whose downfal may be as- 
cribed to the triumph of ambitious demagogues over 4 
people claiming to be free, but who placed their reliance 
on the frailty of human virtue. The history of the civi- 
lised world, from the earliest ages up to the present mo- 
ment, affords to this generation abundant proofs, that li- 
berty can only be preserved by a people jealous of their 
rights; who stand on the watch towers and challenge 
every invasion of them with eyes that never wink, and 
hearts that never falter. In the tempest of popular com- 
motions, by which the vessel of state is sometimes tossed 
from its peaceful channel, till the sky is clear and the ele- 
ments become tranquil, we find salutary warnings to the 
mariner at the helm, to guard against the rocks and shoals 
by which he is surrounded. Such is the price which a 
tree people pay for the preservation of human liberty, 
and although the even current of governments may be in- 
terrupted by these occasional convulsions, they serve to 
protect the unalienable rights of freemen against the arts 
of power and ambition, seeking their overthrow by force 
or fraud to build on their ruins the strong edifice of re- 
gal prerogative. Under the calm of undisturbed confi- 
dence, when the public mind cannot be aroused to a sense 
of impending dangers, but reposing in false security, de- 
nounce the fathful sentinel who warns his countrymen 
of the snares which are spread for their destruction— 
some popular leader may well mount the ramparts, 
and assuming the seductive guise of disinterested patriot- 





ism, grasp the imperial diadem. When a whole people, 
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uninfluenced by such specious professions, too readily 


commit their dearest privileges to the umpirage of one 
man, whose claims to their gratitude for past services 
are felt and acknowledged, they cannot fai! to be led into 
errors and excesses from which there is no eseape, but 
through the tumult and desolation of a bloody revolution. 
No people can long remain free, who quietly submit to 
oppression, and hug the chains of despotism which bind 
them to the ear of a popular dictator. Sir, I spurn the 
slavish apathy which is calculated to disrobe a freeman 
of his birthright, aud compel him to bow at the footstool 
of power and ambition: and I indignantly repel the 
roposition now made to place at the disposal of the 
chief magistrate, to be used at his diseretion the whole 
military and naval forces of the country, the avowed 
object of which is to subdue the proud spirit of a 
large portion of the American people. But, sir, I feel 
that resistance to the will of the combined majority who 
act in concert, on this occasion, must be unavailing; yet 
| will not despair of the republic while the voice of an 
enlightened people may interpose to preserve it. 

Mr. P. said he had often been amused by an honorable 
senator from Maine, (Mr. Holmes), with his descriptive 
lists of what are called Jackson men in this and the 
other house of congress. He thought the hon. sena- 
tor had classed them under the various and conflicting 
heads of tariff and anti-taviff, bank and anti-bank, in- 
ternal improvements and anti-internal improvements, 
state rights and anti-state rights—to which, by the per- 
mission of the honorable geutleman, he would add ano- 
ther class of mew’ recruits, who may be designated as 
“proclamation Jackson men,” who though last are not 
least in the catalogue composing this formidable corps. 
‘They, like all new converts, evince a disposition to over- 
reach in zeal all their competitors for executive favor, and 


like Pharaoh’s ‘lean kine,” threaten to eat out the sub- | 


stance of their fat predecessors! Ifa combination of such 
talents, influence, and numbers, shall be unable to main- 
tain the MasesTy of the laws, aided by the strong arm 
of the executive, it would at least be an omen that our 
legislation had not been founded on the principles of 
equal and impartial justice. Of this he would speak 
more particularly hereafter. 

I will, (said Mr. P.) proceed to examine some of the 
provisions of this bill in connexion with the existing laws 
authorising the president to call forth the militia to exe- 
cute the laws of the union, in order to place the mea- 
sure ina clear light, when I shall contrast it with the 
principles of the constitution. ‘The due execution of the 
laws of the union, made in pursuance of the constitution, 
isan object from which no gentleman, whatever might be 
his political opinions, would dissent. Such laws would 
find their best support in the virtue and patriotism of the 
people, and would, therefore, never require extraordina- 
ry means to enforce them. It has been said by the advo- 
cates of this bill, that it is both ‘‘peacefil and harmless,” 
and confers less power on the executive, in relation to the 
employment of physical force in cases of emergency than 
the existing law on that subject. It has heen eulogized 
as an expedient to preserve peace, and avert the calami- 
ties of civil war, while I deprecate it as eminently caleu- 
lated to produce preeisely the opposite consequences, Is 
it then true that this bill confers no higher powers on the 
president than the act authorising the employment of the 
militia of the several states to ‘‘execute the laws of 
the unton, Suppress insurrections, and repel invasions?” 
Let this be tested by a reference to that part of the act 
which is now on our statute book, and which I beg leave 
to read to the senate. [Here Mr. P. directed the seere- 
tary to read the act of 1795. ] 

“See. 1. Be it enacted, €@c. That whenever the Unit- 
States shall be invaded, or be in imminent danger of 
Hivasion, from any foreign nation or Indian tribe, it shall 
* lawful for the president of the United States to call 
mad such number of the militia of the state, or states, 
a: ie meet to the place of danger or sccne of action, 
eee his gene ge —y to repel such invasion; and to 
mata whe or that purpose, to such officer or offi- 
pg re mi itia, as he shall think proper. And in case 
thereof “aor in any state, against the government 
Siete = shall be lawful for the president of the United 
of the’ n application of the legislature of such state, or 

executive, (when the legislature cannot be conven- 


ed 





ed), to call forth such number of the militia of any other 
state or states, as may be applied for, as he may judge 
sufficient to suppress such insurrection. 

“See. 2. And be it further enacted, That whenever the 
laws of the United States shall be opposed, or the execu- 
tion thereof obstructed, in any state, by combinations too 
powertul to be suppressed by the ordinary course of judi- 
cial proceedings, or by the powers vested in the mar- 
shals by this act, it shall be lawful for the president 
of the United States to call forth the militia of such 
state, or of any other state-or states, as may be necessary 
to suppress such combinations, and to cause the laws to be 
duly executed; and the use of militia so to be called forth, 
may be continued, if necessary, until the expiration of 
thirty days after the commencement of the then next ses- 
sion of congress.” 

Mr. President, [ask what are the cases to which the 
president of the United States is limited, under the act 
which has just been read? He cannot eall out the militia, 
or even issue a proclamation, until he is called on by the 
legislature of a state, if in session, and if not, by the go- 
vernor, for aid and assistance to suppress an insurrection, 
which is too powerful to be overcome by the physical 
power of the state. He cannot interpose the power grant- 
ed to him, to aid the civil authority in the exeeution of 
the laws, until he shall have received the certificate of 
a district judge, that such interposition is absolutely ne- 
cessary, in consequence of combinations or assemblages 
of persons with the avowed intent of resisting the pro- 
cess of the court or the laws of the union. Such are the 
limitations on the powers of the president under the act 
of 1795, which had been read at the table of the secretary. 
They are salutary checks on the exercise of this power, 





designed to operate in the furtherance of justice, and the 
| preservation of order, in co-operation with the judicial 
tribunals, or the constituted authorites of the states, 
Compare these, I beseech you, sir, with the first seetion 
of the bill, which we are told curtails the power of the 
vresident in this respect. It will be seen at once, that for 
all the guards in the existing law, the arbitrary will of 
the president is substituted. His judgment and disere- 
tion is made supreme, and ecanmot be controlled by any 
other authority whatever. No call from the state legis- 
| latures or exceutives; no certificate from a district judge 
is required to enable him to call forth the militia; but he 
is made the sole judge of the necessity, and has the un- 
limited power to determine what shall constitute an un- 
lawful assemblage of persons, to justify the employment 
of military foree; which he is authorised to organise and 
put in motion, by virtue of the high powers with which 
he is invested, against the consent, and without the eo- 
operation, of any department of the state governments, 
Sir, his powers are as wide as human language can make 
them, differing, essentially, from those conferred by any 
former legislation on this subject. 

If this billis not intended to clothe the president with 
the new and extraordinary power of marching an army 
into South Carolina, whenever, in his judgment? it shall 
be necessary, it is worse than useless. By the act of 
1795, he could not enter the state with an armed force, 
but on the application of the legislatue or exceutive; and 
the militia of the state could not be ealled out for any pur- 
pose, without the approbation of the governor, or by the 
authority of the legislature. It is therefore manifest that 
this Peace measure is nothing more nor less than a power 
couferred ou the president to make war on the legislation 
of a sovereign state of the confederacy. For all the pur- 
poses enumerated in the constitution, it must be obvious 
to every gentleman that this bill was wholly unnecessary. 
The powers of the president are enlarged beyond all 
former example; they cover the whole ground of unde- 
fined diseretion, to enable him to place the physical force 
of the country in hostile array against the state of South 
Carolina. But this is not the only novel feature in this 
war bill. The president is authorised, at his diseretion, 
to confide the execution of high constitutional powers, 
which can only be entrusted to that officer, to any person 
whatever, whom he may depute or appoint for that pur- 
pose. Thus he may designate some petty custom house 
officer at any of the ports of the United States, to decide 
the delicate question, when the eontingency shall have 
happened requiring the exercise of the power to call 





forth the militia! This custom house officer may be au- 
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thorised to order the militia into actual service; to issue 
his mandate; to whom? ‘lo the governor of the state? 
Who is to command the militia so called out? How is 
it to operate? Not under the orders of the president of 
the United States, but under those of any person whom 
he may appoint for that purpose. Wili any gentleman 
seriously contend that the constitution warrants this trans- 
fer of the highest exceuiive power under this government? 
Sir, the proposition is monstrous, and cannot be endured 
by any portion of the American people. But the inten- 
tion of this bill is not what it purports to be. Itis one of 
those deceitful acts of legislation which seems to be con- 
fined and particularly adapted to the laws for the protec- 
tion of domestic manufactures, commencing with the act 
of 1824, and running through all the Jaws subsequently 
enacted to carry out the system of protection. It speaks in 
general terms of the ports and harbors of the United 
States; of all the twenty-four states of the confederacy ; hut 
how has it been argued? We have heard nothing in this 
whole debate, but'South Carolina—South Carolina—nul- 
lification—nullification. ‘This has constituted the theme 
on which the advocates of the bill have dwelt, and yet on 
the fuce of the bill it is equally applicable to every state 
in the union. This wide scope given to the president 
over the militia of the states of the union, without limita- 
tion or restraint, was evidently necessary to effect the ob- 
ject of marching a militia force from one state into ano- 
ther in time of peace, when none of the contingencies 
had arisen specified in the constitution and the laws as 
they now exist in the statute book. The judgment of the 
president is made the rule, and he may at his own good 
will and pleasure determine the character of assemblages 
of persons; declare them unlawful, however peaceable 
and constitutional; fix in his own mind what acts amount 
to unlawful obstructions or combinations to prevent the 
execution of the revenue laws, and forthwith put in requi- 
sition the army and navy and the militia of the U. States, 
remove the custom house to such places as he may desig- 
nate; demand that the duties be paid in cash, and enforce 
his mandates at the point of the bayonet. And yet this 
high handed measure under which the president may 
commence and carry on military operations within the 
state of South Carolina at any moment when he may 
deem it proper to do so, without the happening of any 
event made necessary by law to justify such a proceeding, 
is defended on this floor as peaceable, and in accordance 
with the powers conferred on him by the constitution and 
laws of the United States now in foree. 

Sir, what are the facts? Has any thing occurred in 
South Carolina dangerous to the public peace? Has any 
offence been committed by her citizens? Has the legis- 
lature or governor called on the president for aid and 
assistance to put down insurrection or rebellion? Has 
the district judge certified that the laws cannot be execut- 
ed in the ordinary way? No, sir, it is not pretended that 
any act of violence has been committed, calling for the 
exercise of extraordinory means to resist or subdue it. 
What, then, is the basis of this hostile movement on the 
state of South Carolina? Most certainly to compel her 
to retrace her steps—to annul a fundamental law of the 
state, and by military force to overawe her legislature, 
and demand the repeal of certain offensive laws which 
the president has thought proper to condemn and denounce 
as treason against the United States. State legislation, 
primary aud secondary, must be put down by violent 
means, and the president clothed with the powers of a 
dictator, to enable him to fulfil his kind promises to his 
‘“‘children!” Is this the free government handed down 
to us by our fathers, who so gallantly achieved the inde- 
pendence of these states? No, sir; if the doctrines of the 
present day prevail, and this bill be passed and put into 
practical operation, we live under a government of un- 
mixed despotism. We are told of an armed force in 
South Carolina. There is no such thing. She has, it is 
true, passed laws to reorganize hcr militia, which she has 
a perfect right to do, in common with every other state 
of the union, without giving just cause of offence or ap- 
prehension to her sister states. Sir, has it come to this, 
that a sovereign state of this confederacy caunot enact 
lawsto o ize and discipline her militia, without being 
liable 10> odious imputations of treason and rebellion?’ 
Can such laws be made the foundation of powers so enor- 
mous as those with which it is now proposed to invest the 


= 
chief magistrate, in the execution of which powers, he; 
only limited by his own arbitrary diseretion, and ‘indies 
which he may enter the state at the head of an army aa 
deniand the repeal of them as a sine gua non to the vith 
drawal of his forces? ‘These are the facts and the 
ciples on which alone this bill of pains and pen 
be defended, unless honorable gentlemen dr 
imacjnations for their premises, and on their ingenuity 
for their conclusions. ‘There is no military force enlist. 
ed and paid by the state of South Carolina; she, like every 
her state, must rely on her militia for her defence againg 
every assault external or internal. Have not the states of 
Massachusetts and Connecticut a well organized militia? 
Do they not rely on them for protection, and the presep. 
vation of their rights against a foreign foe, or domestic 
intrusion? If my information be correct, these states 
can, at the tap, of the drum, call into the field, at amo. 
ment’s warning, the best organized and most efficient 
militia in the world. Would they hesitate to employ 
this force on any emergency which might threaten thei 
safety? No one can doubt that they would not. And 
yet, sir, this constitutes the military array in South Cayo. 
lina, of which we have heard so much, calling for the 
concentration of the army and navy in the port and har. 
bor of Charleston to suppress it. There 18 nothing iy 
that state to excite the fears or apprehensions of the gene. 
ral government. She has legislated, and that is all, | 
is, therefore, most evident that if we operate on her by 
means of a military power, it must be for the purpose of 
enforcing the proclamation of the president, which de. 
mands the abrogation of the ordinance and laws enacted 
by the sovereign authority of the people, and for whieh 
she can only be responsible in her character as one of the 
parties to the compact of union, 

Can this government, of limited and defined powers, 
interfere with, or control, by the exertion of its military 
power, the internal action of a state in its highest sove- 
reign capacity’? This isa grave question, and | shall pre- 
sently give it a full and fair examination. Sir, by what 
authority did the president of the United States put forti 
his proclamation, promulgating only political dogmas w- 
der the broad seal, with denunciations against all who 
should be guilty of the evime of non-conformity to his 
new views of the constitution? Can ary gentleman point 
to the law on which this extraordinary state paper is 
founded? I presume not; for, if there be such an one it 
has escaped my observation. It has a strong resemblance 
to a pope’s bull, from which none of the church may 
dare to dissent, without incurring the vengeance of the 
Almighty! 

The president reads to the people of South Carolinas 
political leeture in the nature of a fourth of July oration; 
and a very bad one too; in which he demands their con- 
currence, and, admonishes them, by virtue of his high 
prerogative, asa father giving advice to his children, to 
compel the convention to reassemble and repeal their 
ordinance; and, in like manner, to inquire their legisla 
ture to repeal the laws which they have enacted to carry 
this ordinance into effect. A non-compliance with this 
demand is threatened with the most signal punishment. 
Sir, if the president has power to impose his constructions 
of the constitution on the world; to give them the force 
and effect of law; to record them tn the department ol 
state, under his sign manual, for the instruction of his 
successors, he might, with equal propriety, appoint pe 
litical preachers; propagandists, whose duty it should 
be to inculeate his orthodox principles of governmeit 
throughout the union, and pay them out of the public 
treasury. But this extra-official document owes its orig! 
in reference to the political heresies which it contains, © 
the speech of the honorable senator from Massachusetts 
(Mr. Webster), delivered in this body in 1830, on whit 
were familiarly called ‘‘Foot’s resolutions.” These prim 
ciples have never before been avowed by any polities 
party in this country. They leave the old federal schoo 
far in the rear in their ultra consolidation tendencies; a” 
were for the first time introduced to the notice of the 
American people in the speech of the honorable senate 
to which I have referred. Sir, although I accord to the 
senator much credit for his labored effort to overturn 
well settled principles of the constitution, and to chang? 
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this simple confederation of states into a popular gov 
ment of unlimited powers, I am very sure the hanora 
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et ; 
senator never dreamt that those doctrines were so soon to 
be canonised, and find.a place among the records of the de- 
artment of state, under the sanction of the broad seal, 
and the signature of the chief magistrate, But, sir, we 
now see that such was the fortunate destiny which await- 
ed the speech of the honorable senator. He finds himself 
euddenly translated into the company of his former poli- 
tical antagonists, and, like Asmodeus, when he found 
himself in a ehureh, may well look around him with as- 
tonishment, and wonder how he came there. a 

Sir, this singular proclamation is mandatory in its cha- 
racter. It speaks this language to the people of South 
Carolina—“If you agree with me in opinion, all’s well; 
if not, you shall be punished by the strong arm of power, 
and more particularly your leaders, on whom I charge 
all your errors. eae me suppose an interview to take 
place between the president of the United States and 
some obstinate state rights citizen of South Carolina. The 
former reads this proclamation, and then he asks the lat- 
ter: “do you coneur with me in opinion?” ‘The citizen 
replies, “sir, Ldo not.” Upon which he reeeives a gen- 
tle slap on the face, and the question is repeated. Again, 
the answer is, ‘‘sir, [ do not assent to your doctrines.” 
He receives a blow which fells him to the ground. ‘*Do 
you now presume to deny the accuracy of my opinions?” 
“ir,” the astonished citizen replies, **] claim the privi- 
lege of a freeman, and utterly reject your doctrine as false 
and unfounded.” What next? ‘Off with his head; so 
much for Buckingham.” 

“To be hung for reason is acommon evil, 
To die for false opinions is the devil.” 

Will the high-minded freemen of South Carolina bow 
to this imperial dictation, menaced as they are by the 
presence of a military force, to humble them into obedi- 
ence? Tam much mistaken if they do. 

Having taken this concise view of the military features 
of the bill, I proceed to the analysis which has been given 
of the origin of the government, founded on the political 
history of the country, from the commencement of the 
revolution, up to the time of the adoption of the federal 
constitution. This review is rendered necessary by the 
course of reasoning, drawn from a misrepresentation of 
facts, which has been resorted to by the advocates of the 
theory of consolidation, to establish the position that the 
people of the United States, since the Declaration of In- 
dependence, have been governed as one consolidated mass, 





| and that they now constitute a single nation within which 


the states are mere corporate bodies, possessing only mu- 
nicipal powers, without the high attributes of sovereignty. 
It isnot my intention to fatigue the senate by a particular 
reference to official documents, which might be applica- 
ble to this part of the subject; but shall pass rapidly over 


| the early events of the revolution to demonstrate that 


thisnew theory cannot be supported by a recurrence to 
the true character of the union, formed between the seve- 
ral states at that eventful period. The proclamation of 
the president, concocted and matured, doubtless, by his 
constitutional advisers, assumes for the federal govern- 
ment supreme powers; and to sustain this postulatum, 
carries us back to our colonial dependence on the parent 
country. This state paper is not more remarkable for 
ts political sophistry, than for the wretched caricature 
which it presents of historical facts connected with the 
revolution, It affirms, 1. That under the crown of Great 
ritain, prior to the Declaration of Independence, ‘‘we 
were known in our aggregate character as the United 
olonies of America.” 2. That by the Declaration of 
ndependence “‘we declared ourselves one nation by a 


pJlnt, not by several acts.” 3. That the confederation 


vasa “solemn league of several states, by which they 
agreed that they would collectively form one nation.” 
mob. is subsequently qualified by the admission, that 
worm the confederation ‘*we could scarcely be called a 
wal n :' 4. That the constitution of the United States 
Hoenn the name, and by the authority, of the people 
whet nccoe States, whose delegates formed, and whose 
artaidions approved it. 5. That the president and vice 
srenene and members of both houses of congress, re- 
or tek re whole people of the United States, to whom 
distri © responsible, and not to the particular states or 

‘ets in which they are chosen. 
beaver’ Sir, said Mr. Poindexter, I maintain precisely the 
Se of all these propositions, in their whole extent. 
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They conform almost to the letter with the principles ad- 
vanced, for the first time, in this country, by the honora- 
ble senator from Massachusetts, in the memorable debate 
to which I have already referred. He, it is true, does 
not carry his principles of consolidation quite so far as 
the president does in his proclamation; but they are so 
nearly allied, that any attempt to discriminate between 
them would be superfluous. Kindred of the same family, 
they might almost be considered-of common parentage. 
Is it then true, that we were known as the United Colo- 
nies of America, under the British crown? No, sir— 
every page of our history contradicts it. The earliest 
dawn of the revolution made its appearance in the colo- 
ny of Massachusetts. Other colonies had exhibited symp- 
toms of discontent, and resolutions were passed in their 
assemblies, and popular meetings, indicating their dis- 
satisfaction under the arbitrary and oppressive acts of the 
British parliament. But the distinguished honor belongs 
to Massachusetts to have taken the lead in measures of 
resistance. She gave the first zmpetus to the ball of the 
revolution; the battles of Concord and Bunker’s Hili at- 
test the fortitude, patriotism, and bravery of her people, 
in which they successfully contended, almost single-hand- 
ed, with the disciplined troops of the mother country. 
Partial leagues, for common defence, were very soon 
formed with the neighboring colonies; and committees of 
correspondence were appointed, to bring those more dis- 
tant into the common cause. Weare told by Mr. Jeffer- 
son, that the messengers of Massachusetts and Virginia 
passed each other on their way, bearing similar proposi- 
tions, to produce a concert of feeling and of action, in 
opposition to their oppressors. These bold measures 
had very soon their desired effect, and a general congress 
from most, if not all the colonies, assembled at Philadel- 
phia to consult on the means best calculated to meet the 
emergency and provide for the safety of the whole. This 
body of patriotic men were appointed, in some instances, 
by the colonial legislatures, and in others by assemblages 
of the people, without regard to form, or to the general 
suffrages of the inhabitants of the colonies which they 
professed to represent. ‘They were united, only, by a 
sense of common danger; but, in all other respects, were 
separate and distinet, wholly independent of each other, 
in which character they acted on their own convictions 
and responsibilities. ‘Chis was our condition prior to the 
Declaration of Independence. For some purposes the 
colonies acted together; but without my other obligation 
to continue so to act, distinct from the interest which 
each had in throwing off their allegiance to the British 
monarch. It remains to be seen how far the Declaratiyn 
of Independence changed the relative condition of the 
colonies towards each other. It was ‘‘a declaration by 
the representatives of the United States of America in 
congress assembled,” each acting for itself, with full pow- 
er to dissent from the measure, without ineurring the dis- 
pleasure of those who might think proper to adopt it. It 
was, therefore, a joint and several act, and the parties to 
it beeame bound by their own voluntary consent. It de- 
clares, in express terms, ‘‘that these United Colonies are 
and of right ought to be, free, sovereign, and independent 
states.” ‘To make the instrument correspond to the cha- 
racter given to it by the proclamation, the appropriate 
language would have been, that these United Colonies 
are, and of right ought to be, a free and independent na- 
tion. But it was not so in fact, nor was it so considered 
by the patriots who signed it. Can this be doubted by 
any one who will take the trouble to look at the manner 
in which the war of the revolution was conducted? As 
one nation, all who fought under our flag would have been 
responsible to the common head, and entitled to demand 
compensation for their services out of the general fand. 
But was it so’? Certainly not. Each state had its seperate 
army, organized, equipped, and paid out of the seperate 
fund of each; and what was then called the continental 
army, and they only, were paid out of the general fund. 
Many of the states, having waste and unap ropriated 
lands, made large grants of their domain to the officers 
and soldiers of the militia who were called into service 
for the defence of the state. 

This single fact, if it stood alone, is abundantly suffi- 
cient to show that the states retained their separate and 








individual sovereiguty, while each contributed its just 
proportion, both in men and money, to accomplish the 
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glorious result. From the declaration itself, whieh an- 
nounces to the world that *‘these united colonies are, and 
of right ought to be, free, sovereign, and independent 
states,”’ and from the manner in which the war was pro- 
secuted, am 1 not warranted in the conclusion that we 
were not looked upon, either at home or abroad, as one 
nation! Had this been the construction put upon the De- 
claration of Independence by those who signed it, we 
should have heard nothing of state troops as a distinct 
body of men, but the whole army must, of necessity, 
have becn deemed national. 

It has been reserved for the political jugglers of the 
new school to discover the hidden secret that we achiev- 
ed our indepedence as one nation, and thereby bring into 
contempt and derision the ‘‘proud sovereignty of the 
states.” 

I will make only a few remarks on the articles of con- 
federation. ‘These are designated asa ‘‘league of seve- 
ral states, by which they collectively agreed that they 
would form one nation;”’ but, in a subsequent paragraph 
of the same paper, it is said that under their operation 
**we could scarcely be called a nation.” It may be ask- 
ed with great force and propriety, if; by the Declaration 
of Independence, we became one nation, whence the ne- 
cessity of forming a union of states, by adopting the ar- 
ticles of confederation? ‘These articles were not bind- 
ing on the states until they were acceded to by the legis- 
lature of each state, acting im its sovereign capacity. 
They were not finally accepted by the concurrence of all 
the states, until the year 1781, more than three years af- 
ter they had been submitted for ratificxtion. By the se- 
cond article of confederation, ‘‘each state retains its so- 
vervignty, freedom, and independence.” Could they 
retain that which they did not possess before? I deem it 
needless to multiply reasoning on this subjcet: a bare re- 
cital of the facts will satisfy all candid men that this no- 
vel idea of our forming one nation, is perfectly absurd 
and ridiculous. We declared ourselves free and inde- 
pendent states. As such, the articles of confederation 
were entered into, which expressly declared that the so- 
vereignty, freedom, and independence, possessed by each 
stale prior to their adoption, was retained. 

It may well be said, that under these articles of confe- 


deration we could ‘‘seareely be called a nation!” for, in | 
fact, we were not so; but we were united then, as we are | 


now, by a compact binding on each separate community 
to the extent of the delegated powers. 

This view of our political condition is strongly en- 
forced by the treaty of peace made with Great Britain at 
the conclusion of the war. It is a remarkable fact, that 
our independence was acknowledged, not as one nation, 
but as distinct independent sovereignties, named in the 
treaty itself. And having thus treated with the crown of 
Great Britain, the view which was entertained at the time 
of our political condition, can no longer remain doubtful. 
If we had, indeed, declared ourselves one nation, we 
should have treated in that character, but there is not, in 
the records of the country, one solitary fact, which, in 
the remotest degree, warrants the assertion, that the se- 
veral states, who were parties to the Declaration of In- 
dependence, ever did, or intended by any act whatever, 
to disrobe themselves of their sovereignty. 

As colonies of Great Britain, we were separate and 
distinct, owing a common allegiance to the crown; we 
declared ourselves independent as states;—we contederat- 
ed as states—we retained this distinctive character 
throughout the revolutionary struggle—as such, our in- 
dependence was acknowledged,—aud we were introduc- 
ed into the family of nations as awonfederate republic. 
Thus we commenced our political career; and the only 
remaining subject of inquiry is—have the states, by a 
voluntary surrender of their sovereignty, created a cen- 
tral government, supreme in its structure; overwhelming 
in itsinfluenee; and against the action of which, no state 
can interpose its authority, but by resorting to the natural 
and inherent right of revolution. “a 

It is my purpose. now, to examine this important ques- 
tion, than which none has ever arisen, or can arise, in the 
practical operations of the government, more deeply in- 
teresting to the American people. On this point hangs 
the perpetuity of our union, and the brightest hopes of 
human liberty throughout the civilized world. Is this a 
popular government, wielding without restraint or limita- 
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tion the destinies of the country? If so, the free instity = 
tions of which we have so long and so justly boasted, have = 
been misunderstood by all mo participated in their es. gore 
tablishment? Oe 

Thad supposed, that if there was any thing connecteg peer 
with our complicated system clearly settled by gener, yer . 
acquiescence, it was the source from which the power of ya 
the government sprung, and the real parties to the ep. wes 
stitutional compact. ‘Lhe phrases which are familia; to OTh 
all who speak of the government, would seem to Jeayp ferre 
no room for doubt on this subject. The term ‘‘federg/ » a 
which every one applies to the constitution, means league tion | 
or compact—union is the jointing together of separate bo. confe 
dies or communities—ergo, the United States form , sive t 
federal government, league or compact. The effort t foreis 
overthrow all the checks and balances, which have bee, nent 
so carefully interposed to preserve the purity of the sys. of int 
tem against usarpations of power, and to render the go. exten 
vernment supreme, by tracing its origin to the people, as HY tem c 
a consolidated mass, was reserved for the honorable seng. > bearit 
tor from Massachusetts, (Mr. Webster), who has been ed the 
so fortunate, in the transmutations of political parties, severa 
within the last four years, as to gain for those bold inno. revisit 
vations, the sanction of the individual who now ‘‘rides op formi: 
the whirlwind and directs the storm.”’ It is assumed jy yernm 
the proclamation, that the constitution was ‘‘formed in were I 
the name and by the authority of the people of the United moven 
States, whose delegates framed, and whose conventions appoin 
approved it.” repres 

The senator from Massachusetts has entered into the lutures 
defence of these broad principles, and has given to the sc gutes t 
nate a revision of his former speech delivered in 183), / on the 
I will not attempt to draw the line of distinction, if there » by, uo 
be any, between the opinions of the senator and the off- vested 
cial recognition of them by the president, but shall cov. it effee 
sider them as comprising one undivided view of the ques: I deratio 
tions to which they relate. ‘The senator says—*‘T holi b ever, 
this to be a popular government, erected by the people; authori 
and those who administer it, responsible to the people; Pnot the 
and itself capable of being amended and modified, just amount 
as the people may choose that it should be. — It is popular, states a 
just as truly emanating immediately from the people as confede 
the state governments.” Again, he says, ‘‘we are here to cond 
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to administer a constitution emanating immediately from 
the people. Itis not the creature of state governments 
nay, more, if the whole truth must be, told, the people 
brought it into existenee, established it, and have sup 
ported it, for the very purpose, among others, of impor 
ing salutary restraints on the state sovereignties. The 
people, then, sir, erected this government. No state lav 
is to be valid which comes in conflict with the constitu 
tion, or any law of the United States.” I have deemed 
it proper to place these extracts from the speech of the 
senator, in juxtaposition with the proclamation, to show 
that Ihave not mistaken the strong resemblance which 
they bear toeach other. Sir, is it true that this is a popt- 
lar government, erected by the people, and subject to be 
amended and modified as the people may choose it should 
be? Let the history of the constitution answer. ln 
what manner shall we fix the nature and character of the 














government? Not by the extent of the powers confe on | 
on it in the instrument by which it was formed, but by re + a 
ated th 






currence to the authority which established, and put ito 
motion. If it was brought into existence by the pen) 
no one can deny that it would be strictly a popular g* 
vernment. If it owes its origin to a league, compact, 
concession of power, between separate political comm 
nities, without regard tothe powers delegated, it 1s ne 
intents and purposes a federal government; and althoug 
the constitution, in some of its features, may be exectl 
ed by the popular will, the original character of the ge 
vernment is not, thereby, changed, I will suppose, ™™ 
lustration of these positions, that we still remained a pat 
of the British empire, and derive our form of gover 
ment from the charter of the crown; if, in such a ae 
all the principles of the constitution under which ¥* 
now live were incorporated, and we were in full enjoy 
ment of all the freedom which it secures to us, It m™ 
be admitted that it would nevertheless be a colonial §° 
vernment, deriving its character from the grantee, 
not from the enumeration of the powers grantor. ; 
I have been induced to make these remarks, weg " 
has been contended, in the progress of this debate, ' 
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we must look into the constitution of the United States, 
and from its various provisions, determine whether the 
yernment which it created is derived from the states or 
. BE the people. The senator from Massachusetts affirms, 
that “the government was erected by the people.” I 
maintain that 1t was the work of the states in their sove- 
reign capacity, from its inception to the period when it 
f was put into full operation. I appeal to well known his- 
torical facts in support of my position. 
The defects of the confederation have been so often re- 
ferred to, and so fully disclosed, that I deem it unneces- 
sary to trouble the senate by going into a further examina- 
tion of them. Experience had shown that the powers 
conferred upon congress were not sufficiently comprehen- 
sive to embrace all the general objects connected with our 
foreign relations; the regulation of commerce; the pay- 
ment of the debt of the revolution; and the preservation 
> of internal tranquillity. Impressed with a necessity of 
% extending these powers, and forming a more perfect sys- 
" ‘tem of government—the old congress, by a resolution 
\- b bearing date the 21st day of February, 1787, recommend- 
n ed the appointment of delegates, by the levis/atwres of the 
, J several states, to meet in Philadelphia, for the purpose of 
= revising and amending the articles of confederation, and 
forming a constitution adequate to the exigencies of go- 
n yernment, and the preservation of the union. The people 
in were not consulted, and had no agency whatever in this 
‘d movement. ‘he congress by which it was proposed to 
is appoint delegates to a general convention, did not directly 
represent the people of the several states. But the legis- 
ie lutures adopted the recommendation, and elected dele- 
(+ gates to the convention, which assembled in Philadelphia, 
), on the 25th May, 1787. This body was neither chosen 
te [me by, vor responsible to, the people. No authority was 
i vested in the convention to form a constitution, and give 
il it effect, or even to send it to the people for their consi- 
%e deration and adoption. The plan of the constitution, how- 
hd ever, was formed, claiming in its preamble to have been 
le; authorised by the people of the United States. Such was 
le not the fact; the whole proceeding up to this period, 
ist amounted to nothing more than an effort between the 
ar, states as political sovereignties, to amend the articles of 
as ‘confederation, and erect a government better calculated 
ore to conduct our foreign intercourse, and execute those ge- 
om neral powers which were necessary to the welfare of the 
ts; J whole, and to form a more perfect union of states. The 
ple articles of the constitution thus agreed on, were binding 
ip on noone; they were transmitted to congress for its con- 
o+ J sideration, on whose recommendation the legislatures of 
‘the states made provision for calling the conventions, to 
| whom the plan was submitted, for ratification. During 
all these incipient proceedings, we hear not one word of 
the people! The states acted in their federative charac- 
ter in the organization of the general convention; the con- 
gress who gave the first impulse to the measure, repre- 
p sented the states and not the people. Is it not, then, ab- 
surd to allege, in the face of these undeniable truths, that 
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be he constitution emanated ‘immediately trom the people;”’ 

wuld that this government was ‘‘erected by the people,” when 
ln ‘very official document connected with the transaction 

‘the Ontains unequivocal evidence that such declarations are 

red ‘ithout the shadow of foundation to support them. 

1” Could not the legislatures of six of the states have de- 





it io eated the constitution by refusing or neglecting to. pass 
pple, he necessary laws authorising the cali of conventions to 
ge auily it? Most certainly they could. The ratification of 
, oF ine states was requigite to put the system in operation; 
me without the concurrence of these the whole scheme must 
oall ave failed, although it had been approved by three- 
ugh ourths of the people of the United States. The action of 
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ife ae of the several states was essential to impart 
Se iy to the constitution, which, without their co- 
ble en u, must have remained a dead letter. The peo- 
nie o _ allowed an opportunity to approve or disap- 

1€ contemplated reform in the federal govern- 











rtet, Be"; they might, indeed, have heard that such a project 
aw I i progress, but they were not permitted to speak un- 
1" i the g00d work was finished—then, and not till then, 
mus Hey Were required to repair to the polls and choose de- 
| go Bates to state conventions, to which the plan was sub- 
, and itted. Both the congress of 1787 and the convention at 


hiladelphia, as I have already shown, were removed 
" popular responsibility. The legislatures of the re- 
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spective states, and they only, represented the people, as’ 


separate communities, but their constituents had not iti» 
structed them on the subject of this new form of govern+ 
ment. Sir, I must be permitted to express my surprise, 
that, in the face of these undeniable facts, the bold decla- 
ration should have been made; in grave state papers and: 
learned speeches, that this constitution emanated from’ 
the whole people of the United States, and as a corollary, 
that the government which it established is popular and 
not federal. The honorable senator from Massachusetts: 
has admitted, that the articles of confederation constituted 
a league or compact between the states, by which each re- 
tained its sovereignty and independence; but, he insists, 
that the constitution coming direetly from the people, and’ 
approved by them, amounts to a voluntary surrender of 
this sovereignty to a government pervading the whole, 
with supreme and paramount power, in the execution of 
which, the only check that can be interposed against the 

exercise of usurped powers, is to be found in the will of 
the majority. If this be true, then the limitations speci- 

fied in the constitution, for the express purpose of restrain 
ing the action of the government, and thereby protecting 
the rights of the minority, as the best security for the pre= 

servation of liberty, and the purity of the system, are # 
mere mockery on the common sense of mankind. I agree 

with the honorable gentleman, that the confederation was 
a union between the states, founded on “league or com- 
pact;”’ and it would seem to follow, as a necessary conse+ 
quence, that as the constitution was designed to form # 
more perfect union, the original league or compact re- 
mains unimpaired. 

The great object intended to be accomplished by the 
new organization and extension of the powers of the go 
vernment, was to render it efficient for the purposes of a 
general administration, which would embrace all the great 
interests of the country, internal and external, leaving 
the states, as parties to the compact, precisely in their 
former condition as separate political sovereignties, re- 
serving to themselves the full enjoyment of all the pow- 
ers, rights, and privileges, which they had not thereby 
expressly delegated. ‘The states were the grantoirs of 
power under both systems. If it be true, as I admit it to 
be, that the people of each state, in convention, ratified 
the constitution, it is equally true, that the sume people, 
represented in their legislative bodies, adopted the arti- 
cles of confederation. ‘There isno substantial differeneé 
in either case, as to the mode in which the popular will 
was ascertained. Hence, I arrive at the conclusion, that 
if the constitution of the United States can with propriety 
be said to have emanated from the people, the articles of 
confederation have justas high a claim to that distinétion. 
If there be any discrimination, it consists in this only, 
that the one was a wzion, imperfectly formed, and the 
other a union, similar in its character, disrobéed of the 
imperfections of the former system. The idea cannot be 
credited that the states ever intended to Commit an act of 
self-immolation, to part with their sovereignty and inde- 
pendence, and place themselves in the attitude of depen- 
dent corporations, subject to the uncontrolled discretion 
of one consolidated empire. No, sir, their sole object 
was, to create an agency for their mutual benefit, and to’ 
vest in it the necessary powers to provide for their com- 
mon defence and general welfare, without departing, in 
the slightest degree, from the old federal basis, to which 
they had adhered with such jealous vigilance and_perti- 
nacity. But the honorable senator from Massachusetts 
has said, that he will look no farther than the constitution 
itself for the source from which the powers of the go- 
verament are derived; and from some expressions in the 
instrument, he draws the conclusion, that it is mot a com- 
pact between the states, but a noun substantive, ‘‘a govern- 
ment erected by the people,” in which they- are indivi- 
dually represented, and to which they owe an allegianée’ 
paramount to all other social obligations. He has dwelt 
with emphasis on the words with which the preamble 
the constitution commences: ‘*We, the people of the 
United States.” From an arbitrary use of these words, 
he infers that as sovereignty isan attribute belonging, éx- 
clusively, to the people, they have, by their own aet, 
transferred and vested itin the government of the United 
States. He rests on the inference against the fact—I rely 
on the fact against the inference, and submit the issue to 
the impartial judgment of an enlightened people. The 
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convention assumed the name and authority of the people 
of the United States, in opposition to the commission 
under which they had assembled. They derived their 
authority, exclusively, from the states, as political com- 
munities; the legislatures, by whom they were appointed, 
limited their powers simply to a revision of the articles 
of confederation. 

Each state was equally represented in that body, with- 
out regard to population. Rhode Island and Delaware 
were placed on an equal footing with the large states of 
Virginia and Pennsylvania; and yet against all these facts 
recorded in the journal of their proceedings, they pro- 
fessed to actin the name, and by the authority, of the 
ee The constitution was not so formed, nor can it 

e so modified and amended. The people of the United 
States cannot change a single feature in the instrument, 
that power having been expressly confided to the legisla- 
tures of the several states, with the concurrence of two- 
thirds of both houses of congress. The article of the 
constitution providing for amendments, and prescribing 
the mode in which they may be made, puts it in the 
power of three-fourths of the states, comprising less 
than one-third of the whole population, to change or 
modify the system, against the will and the interests of 
the other statess, having the physical strength to subdue, 
and the uwumbers to control the small states, if it were 
indeed true, that this government rests on the popular 
suffrage. ‘The principle assumed by the advocates of con- 
solidation, is repugnant to that part of the article to 
which I have referred, which provides that ‘‘no state 
shall, without its consent, be deprived of its equal suffrage 
in the senate:” this federal feature is made perpetual, 
and cannot be changed without a total overthrow of the 
government. Is not this permanent provision of the 
constitution strictly applicable toa government federal in 
its origin, and which must ever remain so in its practical 
operations? Is it not wholly inconsistent with the opi- 
nion advanced by the honorable senator, that the constitu- 
tion may be ‘‘amended and modified just as the people 
may choose it should be.” 

This is the ground on which the honorable senator from 
Massachusetts rests his argument in favor of popular 
rights and consolidation, which, if it could be maintained, 
must at once put the constitution, in all its parts, without 
exception, in the power of the majority of the people o 
the United States, who might at any moment, by a combi- 
nation of the large states, expunge the provision which 
secures to each state an equal representation in the 
senate. ‘These views of the origin of the government, 
imperfect as I know them to be, will, [I trust, satisfy all 
who are in search of truth, and who are disposed to ex- 
amine this important subject with candor, that it did not 
originate with the people in their primary, sovereign ca- 

acity; that, as such, it was not erected by them; that, 
in their aggregate character, as one nation, they have no 
power to amend the constitution, in any respect whatever; 
that, it was formed by concession of power from the 
states, as separate communities, and constitutes between 
them a compact of union, which ean exist only by their 
co-operation; and that, with the concurrence of three- 
fourths of the parties, it may undergo such modifications, 
as may, from time to time, be found necessary to render 
the system more perfect. 

- [will now, sir, proceed to notice, very concisely, some 
objections which have been urged against this theory of 
the constitution. The honorable senator from Massachu- 
setts has resorted to a verbal criticism on the word 
‘saccede,”” which is found in one of the resolutions of the 
honorable senator from South Carolina, (Mr. Calhoun). 
He says this is not a constitutional word, and is no where 
to be found in the debates and proceedings of the con- 
ventions by whom the constitution was adopted. He de- 

recates the phrase as a dangerous interpolation, because 

e admits that if the states acceded to the union, it neces- 

sarily implies the correlative right to secede. My atten- 

tion has been drawn, since I heard the remarks of the 
honorable gentleman, to the language of the statesmen 
who formed the constitution, and I find this precise word 
applied exactly in the sense which is so offensive to him. 

I will not multiply the references which I might make to 

the speeches of the most eminent members of the general 

and state conventions, to fortify myself on this point; it 








confederated for mutual defence, 
principles of perfect reciprocity—they will mee 
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**accede”’ is coeval with the very ineeption of the consti . 
tution, and was familiar to, and well understood by na 
members of the state conventions. Trefer to Yates's Mi 
nutes of Debates in the general convention, p- 86. Me 
Martin, a member from Maryland, said, 
threw off their allegiance on Great Britain, they became 


ee Mr, 
when the states 


independent of her and each other. They united anq 


and this was done on 

t again 
on the same ground. But when a dissolution takes place 
our original rights and sovereignties are resumed. Quy, 
accession to the union has been by states.” In the same 
page of these debates, Mr. Lansing, of New York, saiq 
“fam clearly of opinion that Lam not authorised to acce,; 
toa system which will annihilate the state governments,” 
Several other gentlemen used the same language; }y 
not wishing to fatigue the senate, I pass on to the debates 
in the Virginia convention. Mr. Henry said, ‘*Marylan( 
did not accede to the confederation till the year 1781.” 
Again; ‘‘give ame leave to say that if the smallest state; 
in the union were admitted into it after having unreasop. 
ably procrastinated their accession, the greatest and: mog 
mighty state in the union will be easily admitted whey 
her reluctance to an immediate accession to this system ig 
founded on most reasonable grounds.” I might quote 
this word from the speechesand public papers of governor 
Randolph, Mr. Madison, and many others, but I content 
myself with having shown that this proscribed word 
‘‘accede” is a ‘‘constitutional word,” frequently used 
while the constitution was under consideration; and if jt 
implies, as the honorable senator seems to think, a right 
in the parties acceding to the union to secede from it,| 
leave him to the full and free exercise of his acknovw. 
ledged ingenuity, to extricate himself from the dilemm 
into which he has fallen. He will not, I trust, persist, i 
the face of the high evidence I have adduced, to aver that 
this word was unknown to the patriots who formed the 
constitution. The states, it is true, in the resolutions of 
their respective conventions, use the term “ratify;” but 
by the same aet which ratified the constitution, they 
acceded to the union on the conditions therein expressly 
specified and defined. Sir, said Mr. P. I regard the ev 
istence of the states as separate political communities, a 
the great conservative principle of the constitution, and 
the foundation on which the union can, alone, be pre 
served. ‘They ought to be cherished as pillars of strength 
in the temple of liberty—remove them, and the super 
structure must tumble into one general heap of irretrie™ 
able ruin. 

It has been well said by a distinguished statesman, (0 
whom we are mueh indebted for the free institutions under 
which we live, that it is not by the consolidation or cot 
centration of powers, but by their distribution, that fret 
governments are to be preserved; and if this great cour 
try had not been already divided into states, that division 
must be made for the security of all its parts, against ur 
just and arbitrary oppression. The powers which have bee! 
so wisely distributed among the several departments | 
this government, and those reserved to the states, whil 
each is confined within its proper orbit, are so effectual! 
restrained by checks and balances, that no danger toci'l 
liberty can never arise, but by encroachments which sh! 
destroy the beauty and symmetry of the system. But i 
the same extent of powers be lodged in one head, the 
would constitute the very essence of arbitrary govelt 
ment. The most important of these salutary checks 
the exercise of usurped powers wil] be found in the st 
governments, without whose interposition the weak 
portions of the confederacy would very, soon fall a sat 
fice to the avarice and ambition of the stronger. Its 
sential to the preservation of our system, that each 
partment should be kept separate and distinct, exere!% 
only the powers confided to it, and subject to restrait 
if it shall, at any time, attempt to encroach on those pt 
perly belonging to another. In this light I place the §* 
vernments of the several states, who, by a positive ™ 
servation, possess all the powers not expressly delegse 
to the general government, which they created for thet 
common benefit. I have said, that the constitution '* 
existing compact befween the states; that, as parties !0" 
they can, and ought to judge of its infractions. 

rinciple depends the very existence of the confeder™ 















































































































































will be sufficient to show, that the use of this word 








Phere can be no union without parties, between whouw 
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was formed; and, if there be parties to any instrument, 
it js a compact or agreement binding on each, so far, 
only, 28 they have voluntarily consented to become bound. 
The amalgamation of all the states into one consolidated 
is the most direct and efficient dissolution of the | | 

ynion which could be imagined. What, sir, are the ar- 
uments by which it is attempted to prove this a national 
vernment, and thereby prostrate the state sovereignties? 
The hovorable seaator from Massachusetts has, on this 
int, reasoned in a circle. He says, the articles of con- 
federation were a compact; that the constitution was 
formed as a compact, but when approved by the people 
of the several states, and put in operation, it became a 
government, and from that moment lost its original cha- 
racter. He has referred, in support of this novel idea, to 
the sixth article of the constitution, which declares that, 
“this constitution and the laws of the United States 
which shall be made in pursuance thereof; and all trea- 
ties, made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the 
land; and the judges in every state shall be bound thereby, 
any thing in the constitution or laws of any state to the 
contrary notwithstanding.”” The honorable gentleman 
read this article to prove, that inasmuch as the constitu- 
tion is declared to bea law—the supreme law—therefore, 
on its final ratification by the states, it was no longer a 
compact, but a government of the people, with powers 
co-extensive with the union; of which it was the sole 
judge, and subject to no other control than the will of the 
majority, expressed through the medium of popular 
elections. ‘*Who ever heard,” says he, of a ‘‘compact 
constitution,”? or of a law founded on compact? He 
thus endeavors to change the structure of the govern- 
ment, by putting the powers contained in the grant above 
the grantors, from whom they were derived. 
What, sir, gave to the constitution, and the laws made 
in pursuance thereof, and treaties made under the autho- 
rity of the United States, this high attribute of suprema- 
cy over the constitution and laws of the several states? 
Was it not the compact which, by the common consent 
of the parties made them supreme to the extent of the 
powers delegated? ‘The necessity of such au article is 
conclusive, to show, that, without it, the mere establish- 
ment of the government would not have "age to its acts 
supremacy over state laws. It was, therefore, by the mu- 
tual consent of the parties to the compact, that the consti- 
tution, laws, and treaties of the United States were made 
supreme. It is the very essence of the compact which 
confers on them this exclusive character; but the honora- 
ble gentleman seems delighted, and absorbed in the con- 
templation of the powers, while he totally overlooks the 
source from which they sprung. That which begins in 
compact cannot be changed by its final consummation. 
The contrary opinion is supported neither by reason nor 
precedent. If an individual possessed of a large estate, 
divides it by his last will and testament among thirteen 
legatees, would it be said, after his death, that the instru- 
ment ceased to be a will, and became by adoption the act 
of the legatees? A proposition so absurd would not be lis- 
tened to for a moment, by any court of justice before whom 
the case might be brought; and yet, sir, it looks very 
much like the argument of the honorable senator, accord- 
mg to which, the constitution, acknowledged to be enter- 
ed into as a compact between the states, became. the act 
of the people of the United States by its ratification! The 


edifice of the constitution rests on the solid foundation of 


contract or agreement between independent sovercignties; 
but, the instant it begins to operate, as the parties intend- 
ed it should, the rock on which it reposes is removed, 
and the stupendous fabric moves supremely in the atmos- 
phere, sustained by the majesty of its own strength, and 
menacing with inevitable destruction all who shall dare 
to approach it. Such is, substantially the picture present- 

to the senate of the charter which unites this confede- 
racy; it is a refinement of the imagination which cannot 

r the scrutiny of reason and of candid investigation. 
But, to put this matter in a light still more clear and 
striking, I need only refer to the article of the consti- 
tution on whieh the honorable senator relies to support 
his conelusion. In the same sentence which he quotes, 


to prove the constitution and laws, made in pursuance 
thereof. 


_—-——_—_= . - oro 


speak of a supreme compact), 1 find that ‘‘all treaties 
made, or which shall be made, under the authority of the 
United States,” are put on an equal footing with the con- 
stitution itself, and are expressly declared to be the su- 


wreme law of the land. Will the honorable senator from 


Massachusetts rise in his place and advance the proposi- 
tion, that a treaty, although formed asa compact between 
the high contracting parties, becomes the supreme law 
when ratified, and from that moment it ceases to be a com- 
patt, because it is ridiculous to spesk of a supreme com- 
pact? I take it for granted that he will not so far compro- 
mit his elevated character, or the dignity of his station, as 
to hazard an absurdity so palpable. 
between the United States and any foreign power, must, 
of necessity, be a compact, and its original character is 
not, and cannot be merged in the constitutional provision 


A treaty, concluded 


which makes it the supreme law of the land, ‘tany thing 
in the constitution or laws of any state to the contrary 
notwithstanding.” 1 ask,”then, sir, if it be admitted, as it 
has been, that the constitution was formed as a compact 
between the states who are parties to it, can any distine- 
tion, founded on legal reasoning, be drawn which would 
disrobe it of that original character, not equally applica- 
ble to a treaty with a foreign power? They are both ex- 
pressly made the supreme law, and if, in consequence of 
that provision, the constitution ceased to be a compact af- 
ter its ratification, it is obvious that if the same words mean 
the same thing, a treaty also, on its ratification, would 
become a supreme rule of action, and could no longer he 
regarded as a compact. I eall on the honorable gentle- 
man, if he can, to distinguish the one case from the ether. 
1 understood the honorable gentleman to yield the right of 
the states to judge of a breach of the constitution, if it be 
an existing compact between them, which I cannot but 
hope has been already fully demonstrated; but if it be ne- 
cessary to give to reason the adventitious aid of precedent, 
i have a rich fund of these on which to draw, commencing 
with the convention of 1787, aud running through every 
subsequent exposition of the coustitution, given by the 
most enlightened members of that body. 

It is not my intention to wade through the numerous 
state papers which recognise the constitution as an exist- 
ing compact between the states—a bare compilation of 
them would fill a volume; but I shall present to the senate 
a summary comprehending the objections urged against 
the constitution, founded on the apprehensions of many 
distinguished patriots who opposed it, that it might be 
construed to annihilate the sovereignty of the states; and 
the manner in which those objections were answered and 
explained. Concurring with Mr. Jefferson, whose letter 
to Mr. Gerry has been read by the honorable senator 
from Virginia, (Mr. fives), that the constitution ought 
to be received as it was explained by its friends, and not 
as its enemies characterised it, I rest on this ground, with 
perfect safety, the question of compact and state sove- 
reignuty. ‘he honorable senator from Massachusetts takes 
the broad principle for granted, that the ratification of 
the constitution by the people of the states, in their 
conventions, constituted a national government, “erected 
by the people,” with supreme powers—capable, by its 
laws, of binding the states, in all cases whatsoever, and 
liable to no other restraint that the popular will. He 
avers that it was advocated by its friends as such, and so 
accepted by the several state conventions. I deny the 
premises of the honorable gentleman, both in form and 
substance, and appeal with confidence to the political an- 
nals of the country, to show that the sovereignty of the 
states was conceded, on all sides, to be a part of the sys- 
tem, and that the grant of powers created a federal league 
or compact, under definite limitations, and not a national 
government, in the sense applied to it by the honorable 
senator. In the general convention, there were many 
who desired to establish a national government, and some 
who would have created a limited monarchy, Proposi- 
tions were made, embracing, to a certain extent, both 
these plans. ‘he members from the large states were 
generally in favor of surrendering the sovercignty of the 
states, and enlarging the range of powers to be vested in 
the government which they were about to ereet; but the 
small states, having an equal vote with their powerful 
neighbors, saw the dangers to which they would be liable, 
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reignty. The resolutions submitted by governor Ran- 
‘dolph, were national throughout; had they been ineorpo- 
ated into the constitution, and ratified by the states, 
ithen, indeed, this government would have assumed a cha- 
racter decidedly national; but they were successfully re- 
‘sisted on this very ground, and so modified as to secure 
the ae of the smallest member of the confede- 
racy. e are indebted to the firmness of the small states 
for all the restrictions contained in the constitution on 
ithe powers of this government; without their interposi- 
tion, the sovereignty of the states would have been swept 
away before the irresistible current of federal or national 
authority. They succeeded in the struggle, or, at any 
rate, thought themselves successful, in guarding their re- 
served powers; or rest assured, sir, this constitution would 
never have been acceded to by them. 
Rufus King, a distinguished member of the convention; 
-& strong advocate of the constitution; a federalist of the 
ultra school, when he found that their efforts must fail if 
the state governments were not properly secured and pro- 
itected, gave to the system its true interpretation, in a very 
short speech which I beg leave to read to the senate. 
Mr. King said—‘‘I am, in sentiment, with those who 
wish the preservation of the state governments, but the 
general government may be so constituted as to effect it. 
t the constitution we are about forming, be considered 
as a commission under which the general government shall 
act; and, as such, it will be the guardian of state rights.” 
Sir, I should think myself fortunate if ¥ could bring the 
doctrines of the dominant party, and their new allies back 
to the standard of the federalists, who participated in the 
formation of the constitution; I should certainly prefer 
sailing under the political flag of Jefferson and Madison, 
as he was in 1798-9, but when I see the strides which are 
mow made, by a union of avarice and ambition, to break 
down all the barriers of the constitution, and rear on its 
ruins a military despotism, I would gladly compromise 
amidst the general wreck, by adopting the comparatively 
moderate creed of Rufus King, of Hamilton, of Ames, or 
even of the elder Adams, who fell under the weight of 
the alien and sedition laws, enacted during his disastrous 
administration. Mr. King, than whom no man under- 
Stood better the force of words, says that the “‘constitution 
we are forming ought to be considered a commission, un- 
Aer which the general government shail act.””, By whom 
was the commission granted? By the states represented 
in the convention, as separate political communities. For 
what purpose? Assuredly not to effect their own dissolu- 
tion and destruction. No sir. Mr. King tells us, that act- 
ing under this commission, the ‘‘government will be the 
guardian of state rights.”” Who ever heard of a commis- 
sion from subordinate parts to a single nation clothed with 
the omnipotent powers of the British parliament? The 
crude idea which ordinary men entertain of acommission, 
is responsibility on the part of him who takes it, to him 
who grants it; but we are now called on to invert the 
eommon understanding of mankind on this point, and 
render the party who accepts the commission, supreme 
over the grantors from whom the authority is derived. 
But J will not dwell longer on the reference which I have 
made to the language of Mr. King, deeming it sufficient- 
ly plain to show the opinions of that great man, on the 
subject to which it relates. But I turn to the journal of 
the convention for an authority which must, forever, put 
at rest the assumption that this government was designed 
to form of the whole people, one nation. The honorable 
senator from Massachusetts has bestowed a merited eulo- 
ium on the charaeter and talents of Oliver Elisworth, of 
nnecticut. He has read a paragraph from the speech 
ef that gentleman delivered in the state convention, of 
which he was a member, to show that he regarded the 
government asa national one. I confess, the part of the 
speech read to the senate did not make the same impres- 
sion on me which it seems it made on the mind of the ho- 
nerable senator; 1 saw nothing in it which I felt disposed 
tocondemn. But, asi feel very sure, that the authority 
of Mr. Ellsworth will have great weight in the adjustment 
of this question, I refer, with confidence, to his opinions 
given inthe most imposing form, in the proceedings of 
the convention held in Philadelphia. (Extract from’ 
**VYates’s Minutes.”) “Wednesday, June 20th, 1787. Met 
arsuant to adjournment. Present, eleven states. Judge 
Ellsworth—I propose, and, therefore move to expunge 
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the word national, in the first resolve, and to place in the 
room of it, government of the United States—whic), Was 
agreed to nem. con.”? Thus, the convention, after the eo), 
stitution had been fully discussed, and nearly mature, 
unanimously expunged the word ‘‘national” from the re. 
solution, offered by governor Randolph, and thereby elos. 
ed the door to all future controversy, concerning the res] 
character of the government. We are familiarly caljeq 
a nation, and to some purposes, we may be properly s, 
ealled. In all the foreign action of the government, we 
are a single nation: one people, presenting one undivided 
front. If war with a foreign power should break out, we 
defend our national honor and rights as one nation; tres. 
ties of commerce and navigation, with all the nations of 
the world, are entered into and executed by the Uniteq 
States of America, as one nation. The entire scope of 
our diplomatic intercourse is conducted as one nation, 
We share in common the dangers and the glory of oup 
country. But when we look at home, into our domestic 
relations, our system is far otherwise. We exhibit anew 
and admirable structure of government, founded on free 
principles, composed of twenty-four distinct parts, op 
communities, each independent of the other: confederat. 
ed for certain great purposes, in the accomplishment of 
which each has an equal interest; and for all other purpo- 
ses, they remain in the full possession of their original 
rights and sovereignty. : 

We find, in all the debates on the constitution, the 
deepest solicitude manifested by those high souled, pa- 
triotic men who opposed its ratification, for the preserva- 
tion of the state governments. ‘Their predictions have 
been referred to as evidence of the true meaning of the 
constitution, and we are about to carry them out into full 
operation. The evil tendencies of the broad phrases in 
the constitution, which they deprecated, and for which 
they were laughed at, as political enthusiasts, are now 
fast ripening into historical truths. Sir, who ean doubt, 
that if the fears and apprehensions of Henry and Martin, 
and a host of others, had heen generally received as 
sound constructions of the constitution, it would have 
been rejected nearly by every state in the union? It was 
because their objections were explained away by the 
friends of the system, and more especially on the delicate 
point of state sovereignty, that the states (many of them, 
reluctantly) ratified the constitution. Throughout the 
debates in the conventions of the states, there was a 
striking uniformity in the reasoning of the statesmen of 
that day, who opposed the constitution, and almost the 
same uniformity on the part of its advocates, in smooth- 
ing the way for‘its ratification. I will refer to a few ex- 
amples on both sides of the question, from which it will 
be seen, under what views and pledges the friends of the 
system recommended it to the people of the states. Mr. 
Henry, of Virginia, was, perhaps, the most formidable 
opponent of the new plan of government, and the stout- 
est champion of state rights, I therefore quote from him 
a few passages. (See note A). 

This extraordinary man, animated by the purest im- 
pulses of patriotism, and a devotion to liberty, which he 
so strongly manifested at the dawn of the revolution, 
looked on the powers conferred on the federal govern- 
ment with alarm and apprehension. He predicted that 
they would result in consolidation—the annihilation of 
state sovereignty—the establishment of military power, 
to overawe the civil authorities of the country, and sys 
tems of exorbitant taxation, unequal, unjust, and op- 
pressive. How far his predictions have been fulfilled, 
let the history of our legislation, for a few years past, 
testitify. ‘To the opinions of Mr. Henry, I beg leave to 
add those of Lather Martin, given in his celebrated ex- 

ose to the legislature of Maryland, a few extracts from 
which I will now read to the senate. (See note B.) _ 

If the age of prophecy had not not passed away; ! 
men were permitted by the all-wise Creator to look into 
futurity, and speak a language applicable to the events of 
another generation, we might well imagine that Mr. Mar- 
tin had anticipated the very measure now under coasi- 
deration, and warned his fellow citizens of its fatal con- 
sequences to their liberties. Yes, sir, we now see the 
prediction of Mr. Martin, in this respect, fulfilled to the 
letter. The very first ease which has occurred under 
our system, where a state has thought it necessary to p"™ 
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measures of the general government,” _ been denounced 

«pebellion and treason,” and the bill on your table 
rid ses to put at the disposal of the commander-in- 
Pret, the army and navy, with a discretionary power to 
march at the head of his troops into the state, and sub- 
due her into obedience to the laws, which she, in her 
sovereign capacity, has declared to be unjust, unconstitu- 
tional, and oppress ve, beyond all reasonable endurance. 
Sir, it seldom happens, that human reason, limited as it 
has been, by Divine wisdom, can penetrate through the 
vista of time, and point to remote consequences, with 
such precision and accuracy as Luther Martin has done, 
in that part of his exposition of the constitution to which 
[have referred. I might enlarge these references—but 
I forbear. The same views, in substance, were taken by 
the venerable George Clinton, and his compatriots, in 
the convention of New York; by Findley and Smiley, 
in Pennsylvania; and they are also to be found in the de- 
bates of ull the state conventions which have been pub- 
lished. How were they answered by the friends of the 
constitution? The senator from Massachusetts has as- 
serted, that the enemies of the system gave to it the true 
construction; that it was so advocated by its friends, and 
ratified with a full and fair understanding on all sides; 
that it erected a supreme national government; and the 
honorable senator from New Jersey,( Mr. Frelinghuysen), 
has said that one great object of the constitution, was, 
to “‘humble the proud sovereignty of the states.”” Now, 
sir, L utterly deny that the constitution was admitted to 
be liable to the constructions put on it at the time of its 
adoption, by those who opposed it, or that the subjuga- 
tion of the states was avowed as one of its objects. On 
the contrary, it will be seen by a recurrence to the jour- 
nals and debates, that the friends of the constitution in- 
sisted that the fears entertained and expressed by its op- 
ponents were wholly unfounded, that the state govern- 
ments constituted an essential part of the system, and 
must be preserved; that they had the means of protecting 
themselves against the exercise of usurped powers, and 
would be justifiable in doing so, if congress should, at 
any time, pass laws not falling within the obvious intent 
and meaning of the delegated powers. What is the lan- 
guage of Alexander Hamilton on this subject? (See 
note C), 

On the same subject I subjoin extracts from the an- 
swers made by judge Wilson, in the convention of Penn- 
sylvania, to members of that body who opposed the rati- 
fieation of the constitution on the ground of its tendency 
to absorb and ultimately to destroy the state governments. 
(See note D). 

1 give, also, Mr. Madison’s views, in the Federalist, a 
work comprehending a general commentary on the text of 
the constitution, in which he largely participated; the ob- 
ject of which was to render the system acceptable to the 
states, and to obviate objections which had been made 
against it. ‘To this, I add an extract from the speech of 
Mr. Madison, in reply to Mr. Henry, in the convention 
of Virginia; and with these I shall close the authorities 
on which I rely to show the light in which the constitu- 
ion was explained and recommended by- its most active 
and talented friends. 

Thave selected from the numerous sourees to which I 
might have resorted for similar opinions, the names of 
Hamilton, Wilson, and Madison, as they stood. at the 
head of the original friends of the plan of government, 
of which they were the most enlightened expounders. It 
will be seen, by a careful examination of the explanations 
given by those individuals, whose biography illustrates 
the American name, and whose fame will go down to the 
latest posterity, as ornaments to our country, that they 
disclaimed the idea of consolidation—a single nation— 
military coercion on a sovereign state; and earnestly 
contended, that, under the constitution, the state govern- 
ments would be secure against usurped powers, and could 
hot be overthrown, until the ‘whole people of America 
“ere robbed of their liberties.” If, sir, the bold decla- 
rations had then been made which we now hear from 
nar agp Senators, that, ‘‘one great object of the consti- 
an en to humble the proud sovereignty of the states;” 
hes me gsovernment which they were about to establish 
baa oo all the divisions of the confederacy, and 
lee: all th em one nation with supreme powers; if, in 

, © extravagant doctrines of the president’s pro- 
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the progress of this debate, had been openly avowed in 
the general convention at Philadelphia, or in the several 
state conventions, no man, possessed of the most ordinary 
human reason, ean believe that the union would ever have 
been formed on principles so abhorrent to the patriotism 
and pride of the states who compose it. 

Mr. President, having, as 1 hope, satisfactorily ex- 
plored the elementary principles of the government, in 
reference particularly to the subsisting relations between 
the several states and the union, I pass on to the exposi- 
tions subsequently given of these principles in the practi- 
cal operations of the government, under the administra- 
tion of Washington, and the illustrious men who suc- 
ceeded him as chief magistrate of the republic. No one 
can be so blind, or so ignorant of the nature of man, as 
to believe, for a single moment, that a written constitu- 
tion, eonferring specifie and defined powers, ean be Ad- 
ministered over a number of distinet political communi- 
ties, without the occurrence of dangers and difficulties, 
which can only be overcome by the exercise of wisdom, 
forbearance, and moderation, on the part of those who, 
for the time being, wield the destinies of the country. 
Such dangers and difficulties have often arisen under 
our system, and we may derive instruction, in the pre- 
sent alarming crisis, by a candid review of the actions of 
our predecessors, on similar occasions. I shall look to 
the example of Washington, as most worthy of imitation, 
and contrast it with the mad Ambition of the present ad- 
ministration, seeking to grasp the military power of the 
nation to enforce obedience to the laws, against a mem- 
ber of the confederacy, at the hazard of civil war, with 
all its inevitable horrors. ‘The honorable senator from 
Pennsylvania, (Mr. JVilkins), the chairman of the com- 
mittee on the judiciary, has thought proper, in his open- 
ing remarks on this bill, to liken the proceedings in South 
Carolina to the insurrection which took place iy Pennsyl- 
vania in 1794, commonly called, the ‘*Whiskey Insurree- 
tion.” The analogy which the honorable senator attempts 
to draw between the two cases, might be tolerated if 
Pennsylvania, in her sovereign capacity, had authorised 
the resistance then made to the execution of the excise 
laws of congress. But such was not the fact. A small 
portion of the people of the state had withdrawn from 
the great body of their fellow citizens, and threatened, 
by foree and violence, to obstruct the execution of the 
laws of the union, made in pursuance of an express pro- 
vision of the constitution, in defiance of the power of the 
state government, to which their allegiance was due, 
and of the government of the United States, to the laws 
of which they refused obedience. This amounted to 
open rebellion, according to every definition given of it 
by the writers on national law. The governor of the 
state made a formal requisition on the president for aid 
to suppress it. The two governments acted together in 
reducing the insurgents to subjection, and restoring tran- 
rac | in the disaffected district. Is it not, therefore, 
absurd and ridiculous to place this banditti on a footing 
with a sovereign state, acting on her reserved rights, to 
protect her citizens against the operation of oppressive 
laws, made, as she believes, in violation of the constitu- 
tion? 

But, sir, wide asthe difference evidently is, between 
the two cases, and insulting as the unfounded compari- 
son may be thought to the honor and chivalry of South 
Carolina, I should have felt less mortification if the pre- 
sident had treated that state with the moderation and re- 
spect which was extended by Washington and Mifflin, to 
a band of Pennsylvania rebels! If the honorable member 
will take the trouble to turn over a few pages of Ramsay’s 
history of the United States, relating to this subject, he 
will find that this rebellion had broken out into sets of 
violence and blood, before the proclamation of president 
Washington, commanding them to disperse, was pro- 
mulgated. On the 15th of July, 1794, the marshal of 
the United States, while in the discharge of his official 
duty, was beset on the road by a body of armed men, 
who shot at him. On the next day, the insurgents, to 
the number of 500 men, attacked the house of the in- 
spector. He had obtained from the garrison a detach- 
ment of eleven men, for his security and protection. 
They were called upon by the assailants to march out 
and ground their arms, which being refused, they set 
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fire to several adjacent buildings; upon which the be- 
sieged party came out and surrendered. The insurgents 
violently stopped the mail from Pittsburg to Philadel- 
phia, and took out the letters, They openly avowed 
their intention to resist by force ef arms the authority of 
the United States, and thereby to extort a repeal of the 
excise law. What, sir, after all these outrages had been 
committed, was the mild course of president Washing- 
ton? He refused to exercise the power vestec in him to 
call out the militia, until he received the certificate of 
the district judge, ‘‘that the laws of the United States 
were opposed; and their execution obstructed by combi- 
nations too powerful to be suppressed by .the ordinary 
course of judicial proceedings, or by the powers vested 
in the marshal.” The proper certificate having been 
obtained, what what was the next step of the president? 
He consulted with Mr. Mifflin, then governor of Penn- 
sylvania, and with his concurrence, commissioners were 
appointed, on the part of the state aad of the United 
States, to meet commissioners from the insurgents, and 
if possible bring them to reason without «resort to force. 
After the cup of conciliation was exhausted to the dregs, 
and every expedient to restore tranquillity among the in- 
surgents had failed, then, and not till then, proclamations 
were issued as well by the president of the United 
States as by the governor of Pennsylvania, and a compe- 
tent number of the militia of the several adjoining states 
were ealled out to suppress the insurrection. The lofty 
spirit of Washington did not feel humbled by sending a 
minister to soothe the exasperated feelings of a few 
misguided men, whose crimes subjected them to instant 
punishment. He treated them with kindness and mode- 
ration, even after overt acts of treason and rebellion had 
been committed by them. His counsels were those of 
wisdom, and his acts were dictated by the purest patriot- 
ism; public opinion sustained him, and the empire of 
the laws was maintained without the shedding of one drop 
of blood. How has this noble example been dishonored 
in the course of president Jackson towards a sister state 
of the confederacy? No combinations or assemblages of 
érsons have been found to-resist the execution of the 
aws; no act of violence has been committed or attempt- 
ed, against the officers of the government; no obstructions 
have been interposed to the ordinary course of judicial 
proceedings; no application from the legislature or go- 
vernor for aid to suppress an insurrection, for, in truth, 
none such has existed; no certificate from the district 
judge, that the laws cannot be enforced by the powers 
vested in the marshal; but South Carolina, in her highest 
sovereign capacity, has declared certain acts of congress 
unconstitutional and oppressive, and therefore, not law 
within the limits of that state. Her legislature has enact- 
ed Jaws in conformity with the wishes and opinions of the 
people of the state, on that subject, and without the hap- 
ening of any event, which, in the slightest degree, vio- 
fated or endangered the public peace, the president ful- 
minates against the whole people of the state, a proclama- 
tion, denouncing those acts of sovereignty, as treason and 
rebellion, and demanding their repeal under the menace 
of the most signal punishment, by the strong arm of mili- 
tary power. He did not condescend to open a corres: 
pondence with the governor of South Carolina, to smooth 
away the impending difficulties, which were yet in a con- 
dition to be amicably settled. He sent no eommissioner 
of peace to soothe the feelings of the state, by assurances 
that their reasonable complaints would be listened to and 
redressed; nor even to give them the poor consolation, 
that his influence would be exerted to produce that result. 
But the presence of the army and navy in the port and 
harbor of Charleston, gave the first intimation of the fu- 
ture operations which he contemplated against them, fol- 
lowed up by a proclamation, issued in violation of the 
laws of the union, when there was no armed force, for 
any purpose, assembled, which he had authority to dis- 
perse, and no violence had been either perpetrated or 
meditated against the laws or judicial tribunals of the 
United States. The whole machinery has been levelled 
against the legislation of the state, with less ceremony and 
courtesy than Washington, in the zenith of his glory, ex- 
tended to a banditti, arrayed in full foree, with arms in 


their hands, which had actually been used for purposes of 


insurrection and rebellion. ‘Can such things be, and 
overcome us like a summer’s cloud, without our special 
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army and navy of the United States into the | 
bor of Charleston, to enforce the collee 
ties, and awe the state into submission t 
ing them. 

ord North refused to listen to the 
colonies, until they humbled themselve 
the throne. 
Pigg a2 oral cae — wishes of the presi. 
| L of congress, call aloud for force to 
subdue South Carolina into obedience to the majesty of 
the laws and the mandates of the executive, before an 
modification of the existing rate of duties shall be made, 
_ Lord North exclaimed in the British parliament “now 
is the time to assert our right to tax the colonies, and bind 
them in all cases whatsoever.” 

We are told from a high quarter, ‘now is the time to 
try the strength of the union: to put down nullification for 
ever, and enforce the majesty of the laws at the point of 
the bayonet.” 

His majesty’s proclamation was issued, comm 
submission to the laws of parliament, under the 
penalties of high treason. 

The president has sent forth his proclamation, com- 
manding South Carolina to retrace her steps, repeal her 
laws, and submit to unjust taxation, under the pains and 
penalties of treason and rebellion, and, to finish the pice 
ture, our paternal king proseribed by name, all those il- 
lustrious patriots, who animated their countrymen to re- 
sistance against unjust and oppressive taxation; and we, 
too, have had a list of proscribed names among the emi- 
nent men of South Carolina, who are designated as lead- 
ers in the measures of resistance in that state, against a 
protecting tariff. Sir, the parallel wants nothing to give 
it the last touch of the pencil, but the passage of the bill 
now under consideration, and its sanguinary enactments, 
if carried into effect, will end in the downfal of the consti- 
tution, or the glorious triumph of liberty. 

There is another precedent, to which I beg leave to at- 
tract the attention of the senate. During the administra 
tion of general Washington, in the year 1795, it will be 
recollected by those acquainted with the prominent events 
of that period, that great excitement existed in the state 
of Kentucky, on the subject of the free navigation of the 
river Mississippi. Our negotiations with Spain had been 
protracted to an unreasonable length, and fears were et- 
tertained that the Spanish government did not intend to 
accord to the United States free use of the only outlet to 
the ocean, which nature had opened to the western peo 
ple. Operated on by these powerful considerations, % 
intimately connected with the agricultural interests o 
that fertile and growing region, and feeling the import 
ance of free access to the gulf of Mexico, through which 
their surplus products could alone reach a profitable 
market, the legislature of Kentucky, in a memorial, 
drawn with much eare and ability, declared an intention 
to secede from the union, if the navigation of the Missi* 

sippi was not secured to them in a reasonable time, bY 
treaty stipulation, or in such other manner as should 
place it out of the reach of embarrassments or future !0 
terruptions. This strong declaration was made in lat 
guage not to be misunderstood;—the ground was taken 
after mature consideration, and from it they had resolved 
never to recede one inch. Spain was, at that time, '" 
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‘duce them to withdraw from the United States, and 
pte art of the colony of Louisiana, with commercial 
reser ; vies and advantages highly favorable to them. In 
ae eee of this intrigue, Spain had been profuse 
re douceurs and pensions to many distinguished citi- 
= wrof Kentucky, who were supposed to possess the con- 
reece of the people, and strong suspicions were enter- 
aah that a general officer in the American army was 
among the number of her pensioners.* This Spanish con- } t 
spiracy, to separate the western country from the union, | 1 
nas since been fully exposed, and now forms a part of the | 7 
nistory of that country. What, sir, were the means re- 
sorted to by the illustrious individual then at the head of 
the government, to avert the impending storm, and pre- 
serve the integrily of the union? Did he send a message 
to congress, calling on them to arm him with diseretiona- 
ry powers, to march an army into Kentucky, and bring 
the legislature to reason, and awe her citizens into obe- 
dience to the laws of the union, at all hazards? No, sir; 
he reposed, with confidence, in the virtue and patriotism 
of the people. He well knew that violent remedies would 
be productive of incurable mischiefs; that the authority of 
this government could be best maintained by an appeal to 
the affections, and not to the fears of the people. He 
asked for no new military power to meet the exigency, 
fearful as it was, but he evinced his respect for the dignity 
of a sovereign state of the confederacy, by the appoint- 
ment of a special and confidential commissioner, who was 
sent, with instructions, to quiet the discontents which pre- 
vailed, and restore peace and harmony to the country. 
Colonel James Innes, of Virginia, clothed with authority 
from president Washington, to disclose the state of the 
negotiations with Spain, on the interesting subject which 
agitated the public feeling in Kentucky, repaired to the 
capital of that state—opened a correspondence with the 
overnor—gave satisfactory explanations to the legislature, 
and fully succeeded in the important object of his mis- 
sion. Who can doubt that the presence of an army to 
measure swords with the freemen of the state would 
have aroused the resentment of the people to a height 
which might have resulted in civil strife and a dissolation 
of the union? Had the counsels of him who was ‘first in 
war, first in peace, and first in the hearts of his country- 
men,” been followed by him who now holds in his hands 
the seeptre of power, we should not have been disturbed 
in our slumbers by the ghost of nullification. We should 
have been spared the tragic-comedy of proclamations, 
manifestoes, and bloody legislation; the tide of events 
would have rolled smoothly on, undisturbed by the Jar- 
ring elements of infuriated passions, which have conduet- 
ed us almost to the verge of military despotism. South 
Carolina may have acted without due deliberation; she 
may have been rash and precipitate in her movements; 
nay, sir, [ go further; it may be admitted, that she 
is both wrong in theory and practice, but she is, never- 
theless, one of the old thirteen states, whose valor made 
usa free peopie. She was surely entitled to the respect 
shown by Washington to the Pennsylvania rebels, and to 
her younger sister Kentucky; if, indeed, she is not fully 
justified in the attitude she has assumed in the defence of 
her reserved rights. But how has she been treated by 
president Jackson? If common, uncontradicted rumor 
may be credited, a spy was employed to distort and mis- 
represent the proceedings of the convention, to implicate 
particular members of it who have been denouneed as ob- 
jects of executive vengeance. 
put in requisition before their deliberations had ter- 











minated, But, sir, suppose, instead of sending an indivi- 
dual to perform the insidious funetions of a spy on the 
convention, he had, like Washington, have sent to them 
a messenger of peace, concord, and harmony: suppose he 
had expressed to that body his ardent devotion to the 
union, and a sincere wish that no measure should be adopt- 
ed, which might have a tendency to endanger it, coupled 
with assurances that his influence would not be wanting 
to remove the burdens of which they so justly complain- 
ed; or, if he had said no more than he did in his opening 
message to congress, the expression of those good dispo- 
sitions coming from so high a sonree, could not have fail- 
ed to make the deepest impression,—and under their in- 
fluence, it is but fair to conclude,. that the convention 





A military armament was 


—- — 


would have adjourned to a distant day; and in the mean 
time the causes of the discontent being removed, there 
would have existed no necessity for the re-assembling 
of that body. 
tranquillity were overlooked; and power, in the might 


and majesty of its strength, stands forth, to hurl instant 
destruction on the heads of all who dare to resist it. 


But all these obvious means of restoring 


i warn those who urge this fatal measure, with a view 
0 coercion on the action of South Carolina, to pause, and 
eflect well, on the consequences of this untried experi- 
nent. Vhey may find, when it is too late to retrograde, 


that it does not comport with the genius of a free people, 
to substitute the law of foree for the wholesome correc- 
tive of public opinion; that this government is founded on 
the latter, and cannot long exist, if its existence should 
be made to depend on the former. 
bayonet are the appropriate engines of kings and despots; 
they speak to their subjects the language of command, and 
operate on their fears by the terrors of a mercenary sol- 
diery; but, rest assured, such are not the means by which 
our free institutions can be preserved and perpetuated. 


The sword and the 


The president, in his message, which preceded the intro- 

duction of this bill into the senate, and on which it is found- 

ed, has claimed for this government omnipotent powers, 

which cannot be counteracted but by a resort to the natural 

and inherent right of revolution, which implies the right 

of the stronger party to subjugate the weaker, and places 

the liberties of the people on the uncertain and doubtful 

tenure of physical strength, without regard to justice, or 

the limitations in the constitution, on the action of the 
majority: which are wholly useless, if they do not protect 

the rights of the minority. He tells us, ‘‘that nothing 

less than causes which would justify a revolutionary re- 
medy, can absolve the people from this obligation, and 
for nothing less can the government permit it to be done; 
that there exists no check on the powers of congress, but 
the veto of the executive, the authority of the judiciary, 
and the sound action of public opinion; which, with the 
ultimate power of amendment, are the salutary and only 
limitations on the powers of the whole.” The president 
then proceeds to lay down certain general principles, 
which, as they do not agree with any exposition given of 
the constitution at the time of its adoption, by those who 
framed it, and as they are now put forth by authority, I 
shall give them a concise and comprehensive examination. 
Speaking of the posture of the state governments as mem- 
bers of the union, the president says, ‘‘the laws of a state 
cannot authorise the commission of a crime against the 
United States, or any other act, which, according to the 
supreme law of the union would be otherwise unlawful.” 
He has repudiated all the opinions which are to be found 

in his former messages on the powers of the courts of the 
United States; on which subject I think he has been more 
explicit than on any other, and we are now favored with 
a new version of the powers of that important branch of 
the government. Since the missionaries have been par- 
doned, and there is no longer a judgment of the supreme 
court to be executed against the legislative enactments of 
the state of Georgia, conflicting with the constitution and 
the laws of the union, the president tells us, that ‘it is 
equally clear, that, if there be any case in which a state 

as such, is affeeted by the laws [of congress] beyond the 
scope of judicial power, the remedy consists—[in what?} 
—in appeals to the people, (of the whole union doubtless} 
either to effect a change in the representation, or procure 


adds, that ‘‘the measures of the government are to be re- 
cognised as valid, and consequently supreme, until these 
remedies have been effectually tried (F). Now, sir, this 
is rank consolidation. It puts the constitutional restric- 
tions at defiance, and gives the same force and effect to 
laws made in violation of the granted powers, as is given 
in the constitution to laws ale “in pursuance thereof.” 
Under such a government, a written constitution is but an 
empty name; a promise to the ear, but to be broken at 
pleasure, deceptive in its practical operations, and a taunt- 
ing insult to the minority, for whose protection alone it 
was made. The measures of the government are, em- 
phatically, declared valid, and therefore supreme, whether 
they be constitutional or not, and the remedies, if they 
can be so called, which are left open to the oppressed 





*Gencral James Wilkinson. 


relief by an amendment of the constitution.” He further 


sections, consist in revolution; appeals tothe people inter- 
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ested in the results of these measures, to repeal them 
and remove the oppression; or what is still more hope- 
less, to amend the constitution, in order to prohibit, in 
express terms, the exercise of a power usurped by the 
same majority, three-fourths of whom would be required 
to give eifect to the proposed amendments! These are 
the monstrous doctrines of the constitutional advisers of 
the president, professing as they hypocritically do, to hold 
in the highest veneration the sanctity of state rights, and 
a strict observance of the limitations on the action of the 
majority, so carefully enumerated in the constitution. If 
this be not a government of checks and balances, but po- 
pular in its formation, and liable to no other control than 
the will of the majority, it differs ouly in name from the 
arbitrary governments of the old world. There, too, the 
right of revolution is recognised; their laws cannot be 
evacted or repealed without the concurrence of a majori- 
ty; and all the remedies which are pointed out to protect 
the rights and liberties of the Ainerican people, are equal- 
ly applicable to the government of England or Franee, or 
of any other nation not wholly despotic. Sir, 1 have 
searched in vain for any definition of the powers of this 
goverument, with which its founders have furnished the 
public, similar to that which L fiad in the proclamation 
aud message of president Jackson; they are peculiar to 
the professors who lecture on constitutional law in the 
new school, and LI must be permitted to defend the true 
faith, as our fathers have handed it down to us, and to 
reject the heresies of this modern political sciola. No 
maa ever lived who cherished a more ardeut devotion to 
the powers of the federal goverument, than did Alexan- 
der Hamilton. He Avnestiy avowed his predilections for 
the supremacy of the union, and was, therefore, denounc- 
ed as a political heretic by the republican party through- 
out the country. But compared with the giant strides of 
those who now rule over us, he sinks into a mere pigmy. 

Tturn trom this orthodox church, in which one set of 
principles ave preached, and others earried out into prac- 
tice, with infiuite pleasure and satisfaction, to the sound 

views of Mr. Hamilton, however much he may have been 
reviled in the course of his illustrious life. Did he say that 
the “measures of the government are to be recognised 

as valid,” without exception, until the majority cau be 
prevailed on to repeal thein? Let his own words answer. 

**Phe states, as well as individuals, (says Mr. Hamil- 
ton,) ave bound by these lawsbut the laws of congress 
are restricted to a cerlain sphere, and when they depart 
from this sphere, they are no longer supreme or biuiding.”’ 

Mr. Hamilton, the ablest advocate of the coustitution, 
and of constructive powers, to their utmost limit, claims 
guly supremacy for the laws coming within the range of 
the delegated powers, and freely admits that such laws as 
depart from this sphere are no longer ‘‘supreme ov bind- 
ing.” ‘The president overleaps the barriers, and assumes 
for the laws of the union supremacy in all cases, while 
they remain unrepealed. ‘Vhere is a remarkable ditfer- 
ence, also; between them, ia thé remedy to be interposed 
agalast usurped powers. Appeals to the whole people 
of the United States to change’ their represeatation, or 
ameud the constitution, is the rule laid dowu by the pre- 
sident as the ouly means, short of revolution, to obtain 
redress, or resurain the measures of the goverument with- 
in the sphere prescribed to it by the constitution. Let us 
sve what Mr. Hamiltou says on this subject: 

**It may safely be received as an axiom in our political 
system, that the slate goveraments will, in all possible 
coutingencies, afford complete security agatast invasions 
of the public liberty by the national authority. Projects 
of usurpation cannot be masked under pretences so likely 
to escape the penetration of select bodies, as of the people 
at large. ‘lhe legislatures will have better meaus of li- 
formation; they. ean discover the danger at a distance; 
and possessing all the orgaus of civil power, aud the con- 
fidence of the people, they can at ouce adopt a regular 
plan of opposition, in which they ean combine all the re- 
sources of the cominunity.” 

Here is a clear recoguition of the right of state interpo- 
sition, drawn from the Federalist, which, ia the opinion 
of the writer, affords complete security against usurpa- 
tion and invasions of the public liberty. The precise 
case put by Mr. Hamilton has arisen, ‘The power to lay 
imposts on foreign manufactives, for purposes unknown 
to the constitution, has been usurped by congress, under 





specious ‘‘pretences,” which might well escape the De. 
uctration” of the people at large; but the legislature of 
sovereign state, possessing “better means of informatio, » 
have seen the injustice of the system, and the injuries 
which it inflicts ou agricultural labor; they have discover. 
ed, also, the “‘danger at a distance” to the future pros. 
perity of the state, and to her equal rights as a member 
of the union, and she has adopted a ‘‘regular plan of op- 
position,?? by resorting to her reserved rights, which 
ought, ‘tin all possible contingencies, to afford complete 
security against an invasiou” of the constitution, Wel] 
sir, the president claims the power to coerce this State 
(acting in conformity with an exposition of the principles 
of the government, cotemporancous with its inception, } 
one of its most distinguished advocates) to unconstitution- 
al submission to these laws, which he admits to be unne. 
cessary and unjust, and which the people of the state re. 
sisting them, regard as a gross violation of the Spirit, in- 
tent, and meaning of the constitution, We are called oy 
to sanction this claim, by placing at his disposal, for the 
purpose, the army and navy, and the militia of the Unit. 
ed States. How was this extravagant power considered 
by Mr. Hamilton, in the debates on the constitution in 
the convention of New York, to which I referred in g 
preceding part of my remarks’ He indignantly repels 
the idea of military coercion on a sovereign state of the 
contederey. He deprecates the employment of force, in 
strong terms, and with a clear perception of its conse- 
quences. 1 beg the indulgence of the seuate, while | read 
a few sentences from the speech of this eminent states- 
man. ‘It has been well observed, (said he), that to coerce 
the states is one of the maddest projects that was ever de- 
vised. What picture does this idea present to our view! 
Congress marching the troops of one state into the busom 
of another; this state collecting auxiliaries, and forming, 
perhaps, a majority against its federal head. Here isa 
nation at war with itself. Can any reasonable man be 
well-disposed toward a government which makes war 
aud carnage the only means of supporting itself—a go- 
verment that can exist only by the sword? Every such 
war must involve the innocent with the guilty. “This sin- 
gle consideration should be sufficient to dispose every 
peaceable citizen against such government.” Such ave 
the opinions of Alexander Hamilton, an ultra federalist 
of 1789, who adhered with unbending firmuess to all the 
powers which could properly be claimed for this govern- 
ment, either by express grant or implication. Contrast 
them with the principles avowed by the chief magistrate 
in his proclamation aud message, and it exhibits the most 
striking evidence of the singular transposition of political 
parties, which has ever occurred in this country. _ 

All parties seem to have agreed, when this constitut.sa 
was adopted, that a law of congress, not made in pursu- 
ance of the granted powers, was absolutely nud aud void; 
that ucither the states nor the people could be bound by 
any such unauthorised act. ‘he principle has often been 
recognised by judicial decisions, both in the federal and 
state courts. 1 will refer to a tew cases on this point. 
In the case of Marbury vs. Madison, decided in the su- 
preme court of the United States, chief justice Marshall, 
who delivered the opinion of the court, said, ‘‘that the 
constitution is the fundamental and paramount law of the 
pation, and all acts repugnaut to it are void.” “The same 
principle is fully sustained by chief justice MeKean, in 
the supreme court of Pennsylvania, in the celebrated case 
of the commonwealth against Cobbett, in which the en- 
lizhtened judge took au enlarged view of the powers of this 
goverument, and of those reserved to the states, fully re- 
cognising their right to interpose and protect their citizens 
against the operation of an unconstitutional act of con- 
gress. This interesting decision, which, for many years, 
fixed the political character of Pennsylvania, was adopted 
by the distinguished judge Roane, of the high court of 
appeals of Virginia, in his very clear and able opinion, 
delivered in that court in the ease of Hunter vs. Martin. 
To these, I beg leave to add the opinion of another learn- 
ed judge in Pennsylvania, in the memorable ease of Olm- 
stead. Chief justice ‘Tilghman, after takinga general view 
of the case, thus expressed himself: ‘The United States 
have no power, legislative or judicial, except what 1s de- 
rived from the constitution. When these powers are clear- 
ly exceeded, the independence of the states, and the peace 
of the union, demand that the stu‘e courts should, in cases 
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brought properly before them, give redress. There is no 
law which forbids it; their oath of office exacts it—and if 
they do not, what course is to be taken? We must be 
reduced to the miserable extremity of opposing force to 
force, and arraying cilizen against citizen: for 7s vain to 
“pect that the states will submit to manifest and flagrant 
vsuReATION OF POWER by the United States, if [which 
God forbid’) they ever attempt them.” 

Numerous other decisions, corresponding with those 
which I have selected, might be cited to show, how far 
the laws of the union are supreme and binding, and how 
far the states may interpose their sovereign authority 
against the operation within: their jurisdictions, of laws 
plainly and palpably conflicting with the constitution; but 
{ deem it unnecessary to extend these references, 

The honorable senator from Massachusetis has given 
us his beau ideal of a national or popular government. 
He has taken it for granted, that ours is such a goveru- 
ment, and on this basis rests his whole argument. If his 
premises are couceded, his conclusious are inevitudle. 
He first imagines the government to be just what he would 
have made it, in its original formation, and then concludes 
that all opposition to its laws must be set down as treason 
or rebellion! He has, it is true, the high authority of the 
chief magistrate for the assumption, that the ‘‘measures 
of the government are to be recognised as valid, aud con- 
sequently supreme,” without inquiring into their confor- 
mity to the delegated powers: and it is perhaps the best 
opportunity which has ever occurred, to revive these ex- 


the patronage of one who fills so large a space in the con- 
fidence and affections of the people. Ido not mean to 


the banner of a popular leader, and seize on circumstances 
so favorable to render his own opinions, long entertained, 
acceptable to the great body of the American people. I 
do claim, however, the humble privilege, of dissenting 


on which he places the supremacy of the government 
which it created. 

The honorable gentleman complains of my friend from 
South Carolina, and others, who have entered into this 
debate, for the frequent use which they make of the term 
consolidation. Words, he says, are things; and this word, 


answer to the honorable gentleman, if precisely the same 
use has not been made of that much abused word nullifi- 


ost, but for the heavy blows which have been levelled at 


speech of the honorable senator, himself, would have 
been disrobed of many charms, had he been denied the 
privilege of bestowing his maledictions on the heresy of 
nullification, 1 ope, therefore, he will pardon us for 
calling, by its proper name, a government, such as he 
would make this, popular in its origin, and supreme in 
all its acts; the plain meaning of which is—consolédation. 

This word nullification is more impcrtant to the ene- 
mies of state rights, than all the reasoning which they 
can bring to their aid on that subjeet. It has beeome so 
terrible to the ear, that nurses use it to frighten children 
pose it is fulminated without any definite meaning, to 
righten grown babies, who are to be found in the halls 
and parlors of this wide spread city, into obedience to the 
creed of the orthodox church, and to the high priest, 
whose decrees are written in the book of the covenant, 
and 4gainst which no one can say, aught, and yet survive 

© revilings of the multitude. “But, sir, we all know the 
as. that nullification is of the purest parentage, having 
Tinea a the clear head and patriotic heart of 
the ore! r erson; and that it means nothing more than 
a lee baw cong ped of the compact of union, to adopt 
edera| va P an of opposition” to usurped powers by the 
ty and S5overnment, and thereby preserve their sovereign- 
j indevendence from annihilation; which Hamilton 
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ight would, in ‘all possible contingencies, afford 
onsais 


ee 





* : ie : 
This part of Mr. Webster’s remarks is omitted in his 


complete security against invasions of the publte liberty.” 
It means nothing more; and we shall presently see to 
what extent it has been carried out by the states in which 
it is now so unblushingly condemned. The honorable 
senator from Massachusetts has founded his reasoning on 
posiulata, which I proceed to notice and eontrovert. He 
matutains— 

ist. That nullification, in all its forms, is revolution. 

Qdly. That secession, under any eircumstances, is re- 
volution, because the constitution created direct relations 
between the government and individuals, which cannot 
be dissolved by any authority whatever. 

3dly. That the constitution of the United States is not 
a league, confederacy, or compact, between the people 
of the several states in their sovereign eapacities; but a 
government proper, founded on the adoption of the — 
ple, creating these direct relations between itself and in- 
dividuals. 

4thly. That the constitution, and laws made in pursue - 
ance thereof, and treaties, are the supreme law; and that 
in all cases not capable of assuming the character of a suit 
in law and equity, congress must judge of, and finally in- 
terpret the extent of its own powers. 

5thly. That any attempt by a state to arrest the opera- 
tion of a law of the United States within her Hits, on 
the ground that in her opinion such law is unconstifution- 
al, is a direct usurpation on the just powers of the gene- 
ral government, and essentially revolutionary. 

It will be seen at a single glance, that all these propo- 
sitions are based ou the prineiple assumed by the honora- 
ble gentleman, that the government was erected by the 
whole people of the United States, and is therefore popu- 
lar in its character; and that all its acts must be reeognis- 
ed ‘‘as valid and therefore supreme,” in which he accords 
with the view taken of the subject in the message of the 
chief magistrate, to which I have before referred. 

I have already spoken of the origin of the government, 
and shown, as I trust, by historical facts, that it has no 
claim to the popular character given it by the honorable se- 
nator, but that its powers are delegated by ‘*commission”” 
from the states in their sovereign capacities; that it is the 
agent of the states to execute this ‘‘commission,” under 
which it acts; that in making this grant of powers, each 
state retained its sovereignty and independence, and can- 
not be bound by any law without the ‘‘sphere of the pow- 
ers enumerated in the grant.” Lam supported in this 
analysis by the high authority of Rufus King and Alexan- 
der Hamilton, whose opinions I have given in their own 
words, not because they are more to be relied on than 
those of other eminent statesroen, with whom they after- 
wards differed, in construing the implied powers of the 
government; but because they would not be liable to the 
suspicion of entertaining a desire to curtail, to any extent, 
the powers properly belonging to the federal government, 
or to give the states higher rank than was intended to be 
given at the time their opinions were expressed. 

It seems to have been universally received as an axiont, 
resulting from the nature of a written grant of powers, 
that any law or act, contrary to the constitution, is abso- 
lutely null and void, and not binding on the states or the 
people; but the difficulty arises, who shall decide on the 
infraetians, if congress should at any time usurp powers 
not specified in the constitution? The honorable senator 
from Massachusetts admits, that if the instrument be an 
existing compact between the states, the parties have an 
undoubted right to judge, for themselves, when a breach 
has been committed; but, denying the existence of the 
compact, he affirms the right to be in congress to deter- 
mine, in the last resort, upon the meaning or extent of its 
own powers, in all cases which cannot be brought before 
the judicial tribunals, either in law or equity. Thus the 
whole range of powers rejected by the convention, ma 
be usurped by arbitrary construction, and all the Jimita- 
tions on the action of the government may be wholly dis- 
regarded: liberty may be endangered by a combination 
of interested or corrupt majorities, and we are to turn 
round and gravely ask those who meditate the mischief, 
and against whom the charge of usurpation is made, to 
concede their guilty purpose, and thereby pass a vote of 
censure on themselves! Would such a system afford any 
security against the natural tendency of power to encroach 
on the rights of minorities, in favor of the interest of mz« 
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of attorney, if the agent is to decide, in the /ast resort, 
how far he is authorised to bind his principal? If the so- 
lemn warnings of the illustrious Jefferson can have any 
weight in fixing the right of the parties to protect them- 
selves, in cases of gross and palpable violations of the 
constitution, by interposing in their sovereign capacities 
to preserve their reserved rights from the encroachments 
of federal power, or the exercise of undefined discretion, 
be restraint, I will avail myself of the benefit of his 
able 
stitutional law, of which he was, in my opinion, the sound- 
est expositor of the day in which he lend. His language 
is clear and explicit, founded in common sense, which is 
now pretty much out of use in our halls of legislation, 
where refined theories and technical subtleties are substi- 
tuted in its place. I find in the original draft of the Ken- 
tucky resolutions, in 1798, the following sentence, which 
fully discloses his opinion on this point: 

**That the — and construction contended for by 
sundry of the state legislatures, that the general govern- 
ment ts the exclusive judge of the extent of the powers dele- 
gated to it, stop nothing short of despotism—since the dis- 
cretion of those who administer the government, and not 
the constitution, would be the measure of their powers: that 
the several states who formed that instrument, being so- 
vereign and independent, have the unquestionable right to 
judge of the infraction.” 

Hamilton has, in substance, sanctioned these views of 
Mr. Jefferson, in the number of the Federalist written 
by him, before referred to, in which, without the applica- 
tion of the principle to any particular case, he advances 
the general proposition, that, under the system which it 
was his object to expound and defend, ‘‘state govern- 
ments will, in all possible contingencies, afford complete 
security against invasions of the public liberty by the na- 
tional authority.”” He speaks not of revolution; he re- 
pels the idea of coercion on a sovereign state, as one of 
the ‘*maddest projects that was ever devised;” he says, 
further, that no ‘‘reasonable man can be well disposed 
towards a government which makes war and carnage the 
only means of supporting itself—a government that can 
exist only by the sword;”’ it is obvious, therefore, that the 
security to be afforded by the states against usurpations 
of power by the national authority, can mean nothing else 
than a peaceful remedy, by interposing their sovereign 
authority within their respective jurisdictions, in some 
form or other, which should effectually arrest the opera- 
tions of an unconstitutional act of congress. The ‘‘secu- 
rity” which, he says, ‘‘will in all possible contingencies, 
be complete,” and for which he depends on the action of 
the state governments, must be afforded by the employ- 
ment of physicai force, or by the exercise of the sovereign 
powers of the states in their constitutional, legislative bo- 
dies. Who can doubt that the latter, and not the former, 
remedy, was in the mind of the writer, or that he recog- 
nized the state governments as an essential part of our 
system, on whose watchful vigilance we might safely re- 
ly, for the security of liberty against every combination; 
which, in the progress of time, might arise to subvert it? 
But the honorable senator has denounced the state veto as 
an absurdity, which he says was fully tried under the old 
confederation, and found to be so inconvenient, that to 

+ rid of it, was one great object of the new constitution. 

rue, sir, the state veto under the confederation on the 
acts of congress, was found to be inconvenient in prac- 
tice, but it was not confined merely to the exercise of un- 
delegated powers, but it extended to cases falling within 
the range of express powers. 

Had the states promptly complied with the requisitions 
made on them by congress, and exercised a veto only on 
such acts as were manifestly not granted in the articles of 
confederation, I do not think the power would have 
formed a serious objection to the system. It was a favor- 
ite object then, as it is now, to vest in the federal govern- 
menta complete control over state legislation; the propo- 
sition was several times submitted, under various modi- 
fications, and rejected by the convention. It was denied 
even to two-thirds of both houses of congress, and the 
reason was evident. The small states were against it, 
because it would subject them to the arbitrary rule of the 

large states, who would always have wielded the govern- 
ment to their own purposes, if it had been so formed as 
to put the states in the power of a majority of the repre- 


n, so often referred to on great questions of con-' 
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sentatives in congress. For the same reason, the powe 
of amendment was limited to three-forths of the Slaten 
A proposition was made to give this important power (, 
a majority of states, and after that was negatived, it was 
modified, so as to vest it in two-thirds; but it was deem. 
ed unsafe to trust it with a smaller number than three. 
fourths, which, it was thought, would effectually protec, 
the small states, who must ever be in a minority, from , 
dangerous enlargement of the powers of the government 
by a combination of the | states, whose influence 
would, most probably, be directed in favor of popula 
rights and consolidation, in preference to an equal repre. 
sentation of the states in the senate, and their separate jy. 
dependence on the will of the majority. These precay. 
tions were well considered at the time; but if congress is 
to be made the sole judge.of the extent of its powers 
both express and implied, there will be no need of amend. 
ments to make the constitution just what a majority might 
think it ought to have been made by those who framed ji, 
It will give to this part of the subject a closer examina. 
tion in the order which I have prescribed to myself in this 
debate. 

Mr. President, I shall not follow the example of ho. 
norable senators, who have felt it to be their duty, either 
to denounce, or approve, the particular movement which 
has taken place in South Carolina; my purpose is to in- 
vestigate general principles. Let these be fixed on q 
sure foundation, and their application to particular cases 
as they arise will not bea difficult or complicated duty. 
I deny the os of this government to interfere with the 
internal policy of a state, as such, unless her laws are pro- 
perly brought before the judicial tribunals, in cases of 
law or equity, in the courts of the United States. deny, 
more especially, the principle involved in the passage of 
this bill, which is designed to coerce, by military force, 
the legislature of a sovereign state of the union—a princi- 
ple at war with our free institutions, abhorrent to the 
feelings of freemen, and destructive of civil liberty. 

This union, formed on the basis of compromise an? 
mutual concessions, by the states, cannot bear the shock of 
civil war. I hope never to witness so rash an experiment; 
but I have no hesitation in declaring my firm belief, that 
the first gun which is levelled at the breast of an Ameri- 
can citizen, by an army of mercenaries in the service 
of the United States, for the crime of obedience to the 
constituted authorities of the state, to which he owesa 
primary allegiance, and from which he receives protec: 
tion of life, fiberty and property, will be the signal o! 
death to the confederacy. All wars, are to be depre- 
cated, but most of all civil wars, which are ever mark- 
ed by scenes of desolution and cruelty, afflicting to hu- 
manity, and usually terminate in the downfal of liber 
ty. The natural ligaments which bind society together 
are ruptured, without one cheering ray of hope, that they 
can ever again be invigorated and restored to a sound an( 
healthful action between the rival combatants. A statesman 
who looks only to the enactment and execution of just and 
equal laws, would cautiously avoid any measure which, 
in its tendency, might be calculated to bring on our be- 
loved country calamities, the effect of which no real [2 
triot can contemplate, without the deepest emotions o 
unfeigned regret. But, above all, we should hesitate 
much, before we resort to the ultima ratio to enforce lavs 
of doubtful policy, and which may be held, by a respect 
ble minority of our constituents, to be both oppressi'? 
and unconstitutional. It is not always wise or prudent 
push the acknowledged powers of government to their 
utmost limit. Moderation and forbearance ought ev" 
to be kept in view, in the adjustment of domestic contr 
versies, which must, in the nature of human affairs, 
sometimes occur in the administration of a governmel 
composed of a numerous family of states, with interests 
and pursuits, in many respects, conflicting and diversifiet. 
I cannot bring my mind to the conclusion that the pos 
tion onvupied hi South Carolina, in her opposition to!" 
posts for the protection of manufactures, ts sueh as tor 
quire or justify, military operations against her, either © 
maintain the supremacy of the laws, or the dignity of the 

overnment. Her demandsare just and reasonable. Do 
justice, which is the highest duty of men, and of oe 
ments, and the dark cloud which hangs over the la" 
will be dissipated by the bright sanshine of peace and 
tranquillity. The wrongs of which she has, in comm 
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ith all the southern states, so long and so earnestly 
complained, originated in a system of legislation, which 
all agree, must, to a certain extent, be abondoned. 


Shall we then waste our precious time in this unprofit- 
able discussion, when it might be so successfully employ- 
ed in healing the wounds of our afflicted country, by a 

radual reduction of duties on foreign importations to 
the necessary expenditures of the government? But if 
junorable gentlemen are determined to peril the liber- 
ties of the people, by lighting the torch of eivil strife 
among the members of this free and happy confederacy, 
they ought, at least, to make one effort which might indi- 
cate a desire on their part to avoid it, before they 
lunge into this mad project, of enforving unjust laws on 
the freemen of the south, by the terrors of the sword; the 
desolation of their fair fields; and the shedding of inno- 
cent blood. But, sir, if, as the senator from Massachu- 
setts has told us, ‘‘any attempt by a state to abrogate, an- 


pul, or nullify an act of congress, or to arrest its operation 


within her limits, on the ground that such law is consti- 
tutional,” is # proceeding revolutionary in its character, 
because it *‘arrests the exercise of supreme power,” South 
Carolina has incurred this responsibility; and I should be 
glad to be informed by the honorable senator, how many 
similar revolutions have occurred in the history of our go- 
vernment. The absurdity of this new definition of ‘‘re- 


' yolution” cannot be better exposed, than by a simple re- 
- ference to the various acts of the state governments, since 
_ the adoption of the constitution, by which the right of in- 
' terposition against the operation of the laws of congress, 
and judicial decisions of the courts of the United States, 


are not only asserted by the states, but earried into prac- 


tical effect, under the sanction of adequate perialties. 1 


beg leave to supply the honorable senator with a few of 


| these state commentaries of his fe.rt. 


By an act of the legislature of the commonwealth of 
Pennsylvania, passed ou the 2d of April, 1803, a decree 


' of the district court of the United States for the Pennsyl- 


vania district, is declared to have been made in violation 
of the constitution, and, therefore, null and void, and 
“ought not to be obeyed.” By the provisions of this act, 
the execution of the decree is expressly prohibited, and 
the governor of the state is authorised, by any “means and 
measures,’” which he might deem necessary for the pur- 
pose, effectually to resist any attempt which might be 
made to enforce the decree. _Bioren’s edition of the laws 
of Pennsylvania, p. 152. ‘This was the first step taken 
by the authority of the legislature, to vindicate the rights 
of the state against a judicial decision in the celebrated 
case of Olmstead, and the heirs of Rittenhouse, involving, 
incidentally, the interests of that state; it was renewed at 
a subsequent period, which I shall presently notice. 
_ Again: We find in the statutes of Pennsylvania, an ex- 
isting act of nullification, passed on the 27th of March, 
1820. By the second section of the fourth article of the 
constitution, it is provided: **That persons held to ser- 
vice or labor in one state under the laws thereof, and es- 
caping into another, shall not, in consequence of any law 
or regulation therein, be discharged from such service or 
labor, but shall be delived up on claim of the party to 
whom auch service or labor may be due.” T'o carry into 
effect this article of the constitution, congress passed an 
act prescribing the mode in which persons entitled to the 
service or labor of fugitives should prosecute their claims 
-. the state in whieh such fugitives from labor might be 
onud. It will not be porte 2 that this act violated any 
principle of the constitution; on the contrary, it was made 
in pursuance thereof; and was essential to the preserva- 
- of harmony among the several states, on a subject of 
aa and absorbing interest. Well, sir, in opposition to 
Ms aet of eongress, made in obedience to an express pro- 
Vision of the constitution, Pennsylvania has interposed a 
rye! Statute, declaring, ‘‘that if any alderman or justice 
of th peace of this commonwealth shall take cognizance 
the case of any fugitive from labor, from any of the 
hited States or territories, under a certain act of con- 
gress, passed on the 12th day of February, 1793, entitled 
an act respecting fugitives from justice, and persons 
‘caping from the service of their masters,” such alder- 
jan or justice of the peace shall, on conviction thereof, 
um enced to pay, at the discretion of the court, any 
™ not less than 500 dollars, nor exceeding 1,000 dol- 





lars; the one half whereof shall be paid to the party prose- 
cuting, and the other half to the use of the commonwealth, ’” 

Now, sir, I have given two several acts of the highly 
respectable and patriotic state of Pennsylvania, towards 
which state I certainly feel the greatest respect, resisting 
the judicial authority of the United States in the one case, 
and “arresting the operation of an act of congress within 
her limits,” in the other, not indeed on the ground that 
“such law is unconstitutional,”’ because it is not liable to 
that objection—but merely on the ground that it did not 
accord with the feelings of the people of that state! Here 
is a case of living practical nullification, as broad as lan- 
guage can make it. Will the honorable senator from 
Massachusetts apply his rule to good old Pennsylvania? 
Is she, too, involved in his general denunciation of ‘‘revo- 
lution,” or of treason and rebellion, as we have it offici- 
ally defined in the proclamation? If so, this revolution 
has endured these thirty years, and is certainly the most 
quiet and peaceful revolution of which we have any ac~ 
eount in history. We heard of no pompous parade of pro- 
clamations and armies to maintain the ‘‘majesty of the laws, 
or the supremacy of this national government. Pennsyl- 
vania has not ‘legislated the U. States out of her limits;” 
she is still a most valuable and cherished member of the 
union, and, as far as | know, she intends to remain so. 

Again: The legislature of Pennslyvania, in 1809, ren- 
dered it the imperative duty of the governor, to put in 
requisition the whole body of the militia of the state, to 
resist the execution of a judgment of the supreme court of 
the United States in the Olmstead case, before mentioned. 
Did president Madison fulminate a proclamation against 
the state, and charge her legislature with the high erime 
of treason, rebellion, or revolution? No, sir, he opened 
a friendly correspondence with the governor, which re- 
sulted in a pacific accommodation of the difficulty; the 
militia force was withdrawn, and the authority of the go- 
verument was maintained withouta resort to extraordina- 
ry meansto enforce it. But these were not the days of 
proclamations, for political effect; messages calling for the 
army and navy, and the militia to humble a sovereign 
state into obedience to the ‘‘maiesty of the laws,” and 
bring her to the footstool of this supreme national govern- 
ment. Public feeling would have been shocked if such 
a measure had been submitted under executive recom- 
mendation, as the bill now before the senate, to make war 
on the legislation of Peunsylvania. No administration 
could have withstood the torrent of popular indignation, 
which would have burst forth on its ey if any such ar- 
bitrary means had been resorted to on that occasion, 
Wisdom and moderation were then regarded as indispen- 
sable qualifications in those who wielded the powers of 
the government: under their guidance we have thus far 
prospered, and overcome the circumstances which threa- 
tened to disturb our domestic peace; and so it will be 
while such councils prevail, and while rash men and po- 
litical jugglers are not permitted, for the gratification of 
revenge or ambition, to break down the ramparts of the 
constitution in pursuit of victims of power. 

I will now call the attention of the honorable senator 
from Massachusetts to another case nearer home, and with 
which he is, doubtless, familiar. Prior to the declara- 
tion of war by the United States against Great Britain, 
congress, in anticipation of that event, on the 10th of 
April, 1812, passed an act authorising the president of 
the United States to arm and equip, according tu law, and 
hold in readiness to march at a moment’s warning, 100,000 
militia, to be drawn from the several states, according to 
their respective proportions. ‘lhe power to pass this act 
is expressly granted in the constitution, and the necessit 
for it was obvious, as we were on the eve of a war wit 
the most powerful nation of Europe. In the execution of 
this act, the president of the United States, through the 
secretary of the war, made requisitions on the governors 
of Massachusetts and Connecticut for their respective 
quotas of militia, directed by Jaw to be organized for the 
national defence. In reply to the letter of the secretary 
of war, his excellency, Caleb Strong, then governor of 
Massachusetts, after taking the advice of his council, in- 
formed the secretary, that ‘‘he was unable, from any view 
of the constitution of the United States, to perceive that 
any exigency exists which can render it advisable tocom- 
ply with the said requisition.”” He afterwards required 
the opinion of the justices of the supreme judicial court of 
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of the majority must stand as the judgment of the whole; 
that the right of state interposition strikes at the very 
foundation of the legislative powers of congress; that con- 
ress must judge of the extent of its own owers, 80 often 
as it is called on to exercise them; and he ridicules the 
idea of twenty-four different constructions of the consti- 
tution, in the twenty-four states, as tending to produce 
anarchy and revolution. Well, sir, I will take the great 
rinciples of the government, for which the honorable 
entleman contends, to be as he would have them—how, 
then, would the system ope “ate? W hat security would he 
ive us, that liberty might not be driven out of the coun- 
uy? That free government would not very soon give place 
to one of absolute authority, incompatible with the exist- 
ing relations between the states, and subversive of per- 
sonal rights? Permit me to range the propositions o the 
honorable senator under their appropriate heads, and we 
shall then discern, more clearly, the consequences to 
which they must lead. 

1. The will of the majority must, in all cases, govern; 
or, in other words, that the judgment of the majority 
must stand as the judgment of the whole. 

2. Congress must judge in the last resort of the extent 
of its own powers. 

3. That any attempt by a state to abrogate, annul, or 
nullify an act of congress, or to arrest its operation with- 
in her limits, on the ground that such law is unconstitu- 
tional, is revolutionary in its tendency, and must be set- 
tled by the ‘‘longest sword.” 

4, That secession by a state, from the union, is revolu- 
tion, which can be understood only at the head of an army. 

if these are the legitimate powers and immunities of 
this government, I maintain there is no security, under it, 
for personal liberty, or the rights of property. We have, 
itis true, a written constitution, defining the powers ot 
congress—“thus far shalt thou go and no farther,” but 
what of that? We are told by the honorable senator that 
we have the sweeping power to make ‘‘all laws which 
may be necessary and proper to carry into execution the 
foregoing powers and all other powers vested by this con- 
stitution in the government of the United States, or in any 
department or officer thereof.” And he plainly tells us, 
that if this means any thing, it means, that congress may 
judge of the true extent and just interpretation of the spe- 
cific powers granted to it. Is the government, thus ex- 
pounded, one of checks andjbalances; or is it not, in effect, 
a government of the most broad and unlimited powers, to 
do whatever may seem, to the majority, necessary and 
proper to promote the general welfare? There can be. but 
one opinion on this subject among reasonable men. Let 
us then inquire what guarantee the states south of the Po- 
tomac, who are in a minority, have for their slave pro- 
perty; for equality in the public burdens, or even for the 
rights of conscience, the liberty of specch and of the 
press? One of the specified powers in the constitution, 

‘uarantees to each state a republican form of government. 
Suppose a majority of congress, coming from the non- 
slaveholding states, should decide that to carry into exe- 
cution this guarantee, it is ‘‘necessary and proper” to pro- 
vide by law for a general manumission of slaves, freee 
and after a given day; that slavery is inconsistent with the 
undamenta! principles of a republican form of govern- 
ment, Many instances may be shown where powers, 
much more incensistent with the letter of the constitution, 
have been usurped and exercised by congress. What 
would be the answer of the sinvochetiing states to such a 
law? They would most certainly ‘‘attempt to abrogate, 
annul or nullify” it, and ‘arrest its operation” within 
‘heir limits, on the ground, that ‘‘it is unconstitutional. ” 
utthis is revolution, says the honorable senator—treason 
or rebellion, the proclamation echoes! What then? 
ould the states, whose rights were thus outraged, sub- 
mit? Such a surrender of their rights would not be ex- 
a ps ofa high minded gallant people. The ultimate, 
the only remaining remedy, by which they could avoid 
= impending blow on their happiness, independence, 
, tare pra fs short of civil war, would be a solemn de- 
aan that the states did not unite on such prireiples; 
Ps De compact of union meant to confer no such power 
ed rj ares, and that for the preservation of their reserv- 
naan its, rae had deliberately determined, as a dernier 

Mp Deere, ly to secede from the union. Here again, 

complaining states would be met with the denuncia- 


‘tion of revolution, treason and rebellion, against the sa- 


preme power, which they could not throw off but by suc- 
cessfully resisting it by war. They are further told, that 
congress is the sole judge in the last resort of the extent 
of its implied powers—‘‘the judgment of the majority 
must stand as the judgment of the whole;” and according 
to the dictum in the message of the president, ‘‘the mea- 
sures of the government are to be recognised as valid, 
aud, therefore, supreme;” that nothing less than causes 
which would ‘‘justify a revolutionary remedy can absolve 
the people from this obligation;” and thus the govern- 
ment would make war and carnage the means of Sapa 
ing itself; and ali questions of doubtful powers would be 
settled by the “longest sword!” If the resisting states are 
strong enough to defy the power of the majority, then the 
law must be deemed unconstitutional; but if they are 
overpowered by the numbers opposed to them, and the 
‘‘majesty” of the law is maintained, then, of course, it 
must be declared constitutional, and binding on the con- 
quered states. ‘This is the alternative; and I ask if such 
monstrous doctrines can be acceptable to a free and en- 
lightened people? The supremacy of the national go- 
vernment; the absolute will of the majority; the right of 
congress to judge in the last resort of the extent of its 
own powers; all these high prerogatives are to be asserted 
at the point of the bayonet, and the barriers of the consti- 
tution are to be overthrown by the minions of power, 
purchased and paid by the money extracted from the 
pockets of the people, whom they are employed to en- 
slave! Are honorable gentlemen prepared to transform 
our boasted system of confederated states into a consoli- 
dated government, which ean only exist by druée foree? I 
hope not. But, sir, it is evident, that if state interposi- 
tion, in any form, is to be considered revolution, treason, 
or rebellion, the last argument of kings will be first 
in this republic. The ‘‘lorgest sword” will make the 
laws of congress constitutional and supreme, when the 
common sense of all mankind would pronounce them un- 
constitutional and void. Laws respecting an establish- 
ment of religion, might be passed »y congress; the sedi- 
tion act, abridging the freedom of speech and of the press, 
might be revived; the writ of habeas corpus might be sus- 
pended; the law of primogeniture might be enacted; taxa- 
tion for the clergy, or privileged orders, might be im- 
posed on the states; and extravagant as all these supposi- 
tions may appear, if the right of a state in its sovereign 
capacity, to interpose a peaceable remedy, to arrest their 
operation within its limits, is denied, they must all be 
settled by the ‘‘longest sword,” according to the doctrines 
which now, for the first time, seem to prevail in the coun- 
cils of the nation. Sir, the honorable senator from Mas- 
sachusetts has drawn a highly colored picture of the con- 
sequences, which, he imagines, would result from practi- 
cal nullification, secession, revolution and disunion, with 
all their complicated evils. Iam unable to diseover any 
of those Aydras in the present political condition of the 
country. When such a crisis shall arrive, I shall not 
fall behind the honorable gentleman in deprecating the 
misfortunes which it will bring on the land; but thank 
God, as they exist only in the imagination, are neither 
seen, nor felt, by this free and happy people, I dismiss 
from my mind this whole catalogue of fancied ills, by 
the single reflection that ‘‘suflicient for the day is the evil 
thereot.” ; 

Our past experienee has fully demonstrated that sueh 
evils are not to be expected from occasional interrup- 
tions to the action of the government, by the interference 


operation of laws which they consider unequal, oppres- 
sive, and unconstitutional. Such cases will but seldom 
occur under our system, and when they do occur, they 
may he easily obviated by following the dictates of pru- 
dence and conciliation, If injustice has been done, it 
can readily be removed by peaceable means;. but if civil 
strife should ever spring up among the people of this 
union, it will owe its origin to the intemperate exercise of 
doubtful powers on ihe part of this government. .We 
may safely rely on the fidelity of the states to the union, 
which they have themselves formed, until the ‘‘whole 
people of America are robbed of their liberties.”” No 
state can, with a proper respect for its own interests, se- 
parate from the whole; it could not exist under the pres- 
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No state will ever erect, for itself, a government inde- 
pendent of her sister states, unless impelled to it by the 
most extreme necessity—a necessity which can never 
arise so long as this government acts within the sphere 
of the powers delegated to it. This is our security 
against the evils of state interposition, whieh honorable 
as seem to look on with such prophetic horror: 1 
ook with equal apprehension on the advances of federal 
power to consolidation and despotism. Sir, my attach- 
ments to the union are not of modern growth; they are 
coeval with my entrace on the theatre of life, and have 
been manifested in all my public acts. When a mem- 
ber of the other house, in the year 1811, a distinguish- 
ed member from Massachusetts, in the debate on the bill 
for the admission of Louisiana into the union, used these 
emphatic words: ‘‘If this bill passes, the union is virtual- 
ly dissolved, and it will be the right of a//, and the indis- 
vensable duty of some of the states, to prepare definite- 
y for a separation—amicably if they can, forcibly if 
they must! I rose in my place, and called the honora- 
ble gentleman to order, for words which menaced a dis- 
solution of the union. The venerable Joseph B. Var- 
num, a soldier of the revolution, the speaker of the house 
of representatives, decided, that it was not in order to use 
words in debate which threatened the stability of the 
union; but the member was permitted to proceed, on an 
appeal to the house, by a majority of only one vote. At 
that period, the bare mention of 8 possibility, that the 
union might be dissolved, was a reproach to any one who 
might make the intimation. Since then it has hecome 
the prevailing — of conversation; and why is it so? 
Sir, itis because federal power has become odious in con- 
sequence of the extremes to which it has been carried by 
a widely expanded latitude of construction. The union, 
which has now so many charms for those who bask in 
the sunshine of manufacturing prosperity, was not then 
held in such high veneration in that quarter. .History 
affords some curious facts on this subject, and if any one 
is desirous of more explicit information concerning it, I 
refer him to a correspondence of the late president 
Adams, which may be found in the library of congress. 
I do not believe that a single man can be found south of 
the Potomac, who is not the firm, disinterested friend of 
the union—not for gain, but because it was won by the 
common arms, and erected by our common ancestors. 
it is the last pledge of human liberty in the civilized 
world, and will be so estimated and cherished, until it is 
disrobed of its true character by avarice orambition. It 
sheds a common glory over all its parts, of which all par- 
ticipate with a glow of patriotic pride. Let us do jus- 
tice, and the republic will endure to the end of time. 
We have heard much from honorable senators who 
think this a national government and the states munici- 
pal corporations—on the subject of citizenship and alle- 
giance. On this point I goa step further than my honor- 
able friend from Virginia, (Mr. T'yler), who denies that 
he is a citizen of the government of the United States. 
i deny that there can be, in the strict sense of the term, a 
citizen of the United States under the constitution. I 
admit that we are all familiarly called citizens of the 
United States; but it results from the union of the states, 
and is not a substantive claim to citizenship, which can 
be recognised as independent of the states. I cannot 
conceive of an individual who is so situated, that he has 
an exclusive right to the appellation of ‘‘citizen of the 
United States.” Iam acitizen of the state of Mississip- 
i, which is one of the states of the union, and, there- 
re, [am a citizen of the United States. Congress may 
ss laws to establish auniform rule of naturalization. 
his power was given for general convenience, that the 
rule might be the same in all the states; but, if it had not 
been given, each state would have established a rule for 
itself. A foreigner who complies with the provisions of 
the law of naturalization, becomes, from that moment, a 
citizen of the state in which he may have taken up his 
residence; and, if he removes into another state, he is 
entitled, by the constitution, to all the rights, privileges, 
and immunities of citizens in the several states; but no 
one can be a citizen of the United States who is not a ci- 
tizen of some one of the states or territories thereof. I 
owe a primary allegiance to the state which affords pro- 
tection to my life, liberty and property, and in which all 
ray social duties and obligations are to be fulfilled; and I 
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owe obedience to the constitution, and laws of congress 
made in pursuance thereof, and am bound to contribute 


‘my equal proportion of the national burdens and per. 


form such other duties as congress may by law require of 
me, within the intent and meaning of the constitution of 
the United States. The personal relations subsistiy be- 
tween the citizens of a state and the government 0 the 
United States are few; they are well detined and well up. 
derstood, but they can in no case supersede the primary 
and unqualified allegiance which every citizen owes cd 
the constitution and laws of the state to which he belongs: 
if these conflict with the laws and constitution of the 
union, the state and not the individual, must be held res. 
ponsible for them: any other rule would amount toa to. 
tal annihilation of state governments, and place the eres. 
ture above the creator. No citizen of a state ean be com. 
pelled, by the authorities of the United States, to per- 
form military service, even in time of war, against the 
will of the state to which he owes allegiance. No citi- 
zen of a state ean be tried, convicted, and punished for 
the crime of murder, nor any other crime, treason and 
piracy only excepted, in the courts of the United States, 
I do not mean to include breaches of penal statutes relat. 
ing to currency and revenue, or such other matters as {all 
within the exclusive powers of congress. 

But the honorable senator from Massachusetts over- 
looks all the high obligations of a citizen to a state, and 
assumes the broad ground, that ‘‘the constitution of the 
United States creates direct relations between the govern- 
ment and individuals; that the government possesses the 
power of ‘*demanding from individuals military service;” 
and concludes with the averment that no ‘closer relatious 
can exist between individuals and any government.” 
The honorable gentleman has fallen into this manifest er- 
ror, in his ardent zeal to establish the supremacy of the 
national government. I deny that the government pos- 
sesses the power of demanding military service from the 
citizens of any state in the union. Congress, it is true, 
may pass laws to provide for calling forth the militia for 
certain purposes, specified in the constitution, but no 
such law can be carried into effect without the interven- 
tion of the state authorities. If it, indeed, possessed this 
high power, it would go far to show that this isa national 
government; but it cannot demand the services of a single 
militiaman without the co-operation of the governor, who 
is commander-in-chief of the militia of the state. Thi 
conduct of Massachusetts and other New England states, 
during the late war, to which I have referred in another 
part of my argument, is a practical illustration of the 
absence of any power in this government to demand the 
tnilitary services of individuals. If the citizens of the se- 
veral states owe a direct and paramount allegiance to the 
government of the United States, they are bound by that 
very allegiance to perform miltary service whenever call- 
ed on for that purpose; that they are not so bound, is col- 
clusive proof that their primary and paramount allegiance 
is due to the state governments, in which alone the abso 
lute power resides to command those services. It is the 
highest attribute of sovereign power, without which 
could not exist. Will the honorable senator deny that 
the states are sovereign in this respect? If he does, he 
will find abundant proof of the fact in every page of our 
history, from the Declaration of Independence up to the 
present moment. 

The honorable senator has said that the ‘‘people '" 
every state live under two governments. They owe obe- 
dience to both.” ‘Treason may be committed by resistance 
to the constitutional acts of either. The government ol 
the states possesses all powers not prohibited to it by « pill 
of rights, or by the constitution of the United States 
This government possesses only such powers as are &* 
pressly delegated. ‘The honorable gentleman says, ot 
ther, that the powers of the two governments are not a 
verse, but each has its separate sphere, and its “peculiar 
powers and duties.” But yet we know that there ar 
many important powers common to both governments. 
The supreme power, howgver, is claimed for the nations 
government; and any attempt by a state to resist o 
operation of a law of congress within its limits, under 
pretence whatever, we are told, is revolutionary, 7 
may be treated accordingly. I understand the senator” 
say that, for any such resistance, he would hold the = 
zens individually responsible. Thus, the unfortun 
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citizen Who resists a law of congress, may be punished for 
treason against the United States; he cannot plead the 
tate law in justification, because that would deny the su- 
. macy of this government. If, on the other hand, he re- 
rts the law of the state, he may be punished for treason 
inst the state; and it is difficult to conceive a more un- 
leasant situation than that in which the senator would 
ad the people of the states, where the laws of the two 
vernments are incompatible and conflicting. They are 
jeft to take the chances of treason against the state, or the 
United States: in either case the punishment is death. 1 
refer to this argument of the honorable senator to show 
how impracticable it is to establish direet relations be- 
tween individuals and the government of the United 
States, without the co-operation of the state governments, 
who possess the exclusive right to demand the military 
services of all who live within their jurisdictions. “The 
only responsibility which a citizen can incur directly to 
the government of the United States, is for the violation 
of a constitutional act of congress, for which he has no 
warrant or authority under the laws of the state, if such 
state law authorises resistance to the laws of congress, it 
devolves on the state, and not on the citizen, to answer 
the consequences, 

It is inconceivable how we can make war on the peo- 
ple of a state, and exclude the idea of war on the state it- 
self. Of what is a state composed but the people who 
form the social community’ Sir, it cannot be concealed, 
that this bill is intended to operate immediately on the 
state of South Carolina, to coeree her into obedience to 
the tariff laws, which she has abrogated and annulled by 
a fundamental law of the state; a power no where to be 
found in the constitution, and which was unanimously re- 
fused by the eonvention which framed that charter of our 
liberties. Lam sensible that nothing can arrest the pas- 
page of the bill; but my reliance is on the patriotism of 
the people of the United States. ‘They will not embark 
ina contest against a sister state of the republic, to ena- 
ble a few capitalists, engaged in domestic manufactures, 
to fatten on the spoils of the cultivators of the soil. The 
honest, independent yeomanry of New England, have no 
feelings or interests in common with these overgrown 
manufacturers, or the statesmen who support their cause. 
I firmly believe, that when they are asked to take the 
field, and shed the blood of their southern brethren in 
such a cause, they will indignantly refuse to be made the 
instruments of Oppression on any portion of their fellow 
citizens. The sons of the patriots who refused to pay 
tribute to the British monarch, and who threw the tea 
overboard in Boston, in the face of a Brstish army, have 
not so far degenerated as to sully the glorious deeds of 
their fathers, by giving their aid and support to a like 
system of unjust taxation on their own countrymen. 

But the overwhelming popularity of the chief magis- 
trate, may enable him to embody a force to carry into 
execution the contemplated invasion of South Carolina. 
He may enter the state at the head of his legions, and 
spread terror among its innocent unoffending inhabitants. 
He may cast his eyes around him, and take a view of the 
scenes of his early youth; but before he unsheaths the 
sword of desolation and of blood—before he encounters 
the stout hearts and well nerved arms of the freemen 
who are prepared to meet him and perish, or triumph in 
the defence of liberty, it may reasonably be expected that 
he will animate his followers to victory and to glory by 
the usual address of a commander-in-chief; and as it may 
hot suit his convenience to prepare one for the occasion, 
Ihave taken the liberty to perform that duty in advance, 
and here it is: 

Address of the commander-in-chief to his army on enter- 
ing Carolina. 

“FELLOW soLprERs:—You have this day entered the 
territory of Carolina, one of the sovereign states of this 
confederacy ;—it is your high duty to humble her to obe- 

lence to the majesty of the laws of a great and power- 
ul nation, of which she is a component part. Her he- 
roes and patriots bravely ~— and freely bled in the 


glorious revolution which achieved our independence. | 


Tis the land of Sumter, of Marion, of Washingtcn, 
and of Hayne, whose memories live in the pages of his- 
tory, and in the hearts of their countrymen. When the 
cloud of despotism darkened and obscured the sun of ci- 
vil and political liberty, and the face of our common 
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country was overcast with gloom and despondency, her 
sons, among whom your commander-in-ehief is one, 
breasted the storm; put at defiance the mercenary minions 
of the British crown; and, by their valor, rescued these 
states from oppression and unjust taxation, and all the 
fearful consequences of usurped power. The sons of 
these noble ancestors are now the enemies of my govern- 
ment, and on your swords I depend to bring them into 
subjection to our federal union. Fellow soldiers! Can- 
dor demands of me to make the declaration, that the 
system of taxation which this people have resolved to re- 
sist, I have, in another capacity, denounced, as unneces~- 
sary, unjust, and oppressive. 1 have admonished the le- 
gislature, that the laws imposing them ought to be re- 
pealed. They have not been repealed, but remain in 
tull foree and effect. Your countrymen and fellow citi- 
zeus of this state have long complained of this oppres- 
sion; but their remonstranees have remained unanswered. 
Their complaints are just, and their cause is that of an 
oppressed people. But they refuse obedience to these 
laws; and my motto is, ‘‘the federal union must be pre- 
served.” It is the duty of a soldier to act, not to think. 
The majesty of the laws demands that these offenders 
be punished, without regard to the oppression which they 
seek to redress. 
‘To arms, then, and vanquish these hauglity sons of 
Carolina; let your watchword be (riduie, or extermina- 
tion; and when none are left to contest my power, you 
will return in triumph to your homes, and 1 will cause 
that justice to be done to those who survive, which has 
been denied to the victims of your invincible prowess. ”? 
Sir, this address may not be in good taste; it may not 
satisfy him who has at his command a whole cabinet of 
caterers, ready to dress up a dish to suit the palate of all 
the political epicures of the day; but there is one thing 
for which L think I may safely vouch, it contains more 
unsophisticated truths than are tobe found in any state 
paper which we have seen on this subject. The records 
of the country attest these truths, and it would ill become 
the illustrious individual who is supposed to deliver the 
address, to conceal them. If these can gain it admission 
in the archives of the department of state, under the 
broad seal, I claim for it that high distinetion. Sir, 1 
ask, what man who breathes the tree air of this favored 
land, and who is not dead to all the sensibilities of our 
nature, could be induced to raise his arm or point his 
bayonet against his fellow man in such a cause? If we 
cast our eyes over the Atlantic, and view the scenes which 
have transpired in ill-fated Poland, we may profit by the 
lessons they impart to us. We are told that not many 
months past, an order was given to a battalion of Prussian 
soldicrs, (those machines of royalty and of despotisn, 
who are accustomed to execute the will of their master, 
with as little remorse, or compunction as the butcher, 
feels who slaughters the meek and innocent lamb), to 
fire ou the unfortunate exiled Poles, who had fled for re- 
tuge to the territories of his Prussian majesty, after hay- 
ing bravely and heroically fought, to give liberty to their 
country: but the latent spark of humanity, which can ne- 
ver be wholly extinguished, even in the bosom of the high- 
way robber, broke through itsicy casement, and arrested 
the arms of these minions of the palace. They refus- 
ed, at the imminent hazard of their lives, obedience 
toa command so revolting to the honor of a soldier! 
May I not hope, sir, that such an example from the 
slaves of the despot will not be disparaged by the gallant 
freemen of America? Canit be possible that the noble 
spirit which animated the patriots of the revolution, has 
departed from among us, and given place to the vilest 
passions of the human heart? If such is not the humili- 
ating fact, that redeeming spirit will dispel the mist, 
which, fora while, may obscure the sun of our glory, 
aud those who seek to cover the land with desolation, 
will learn that the hand of a freeman becomes paralyzed 
when raisedto shed his brother’s blood. I trust | donot 
overrate the high chivalry of my countrymen in formin 
‘this estimate of their character. In sucha war, no lau 
wreath can be gathered, but theeypress of mourning will 
darken the brow and tarnish the fame of him who wears 
it. Sir, this mad scheme of military operations against 
a sovereign state, is not now, for the first time, brought 
before the senate. During the administration of presi- 





dent Adams, the legislature of the state of Georgia pass- 
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ed laws to annul or nullify the laws of congress, regulat- | consecrated to the god Apollo. The committee will noe 
ing intercourse with the ndian tribes within her limits, a 


and also the treaties which had been entered into be- 
tween the United States and the Creek and Cherokee 
tribes of Indians. These laws assumed the right of the 
state to legislate over the territory, in the occupancy of 
the Indian tribes, within the boundaries of the state, the 
laws and treaties of the United States to the contrary not- 
withstanding. ‘They provided severe penalties on all 
who should violate them: they were carried into effect 
in their courts of justice, and the authority of the presi- 
dent of United States set at defiance. 


Sir, Iam one of those who think that Georgia had a 
right, in her sovereign capacity, to exercise jurisdiction 
over all persons who might reside, or be found, within her 
ehartered limits, but I have entertained doubts whether 
the oath, which her laws prescribed. to citizens of other 
states, residing among the Indians, was strictly compati- 
ble with the articles of the constitution of the United 
States, which secures to the citizens of each state ‘‘all 
the rights, privileges, and immunities of citizens in the 
several states.”? But, nevertheless, this oath was pre- 
scribed and enforeed, and citizens of Massachusetts 
were incarcerated in the penitentiary for refusing to take 
it. Well, sir, president Adams made a communication 
on the subject of these acts of the state of Georgia, and 
the question arose, whether the government possessed the 

ower to coerce the state into obedience, by military 
oree. This was a case of Georgia nullification; a clear 
ease of revolution, according to the dictumof the hono- 
rable senator from Massachusetts, and of treason or re- 
dellion, as it is defined in the proclamation. The mes- 
sage of the president was referred to a select committee 
of the senate, of which the honorable senator from Mis- 
souri (Mr. Benton) was chairman, and the vice president 
elect (Mr. Van Buren) was a member of the committee. 
Supported as I am bv these expounders of the constitu- 
tion, in the orthodox school, [trust I may feel myself 
safe in reposing on their opinions. The committee made 
an elaborate report, from which I beg leave to read a 
few sentences: 

‘The belief that we have arrived at a crisis, when one 
of the members of this confederacy, placing herself in 
an attitude of hostility to the residue, has rendered it ne- 
cessary to resortto the military power of the general go- 
verument to coerce her to submission, would be appalling 
to every friend to the union and haptiness of these states, 
and, though infinitely less in degree, it would be matter 
of unaffected regret, to have forced upon us the convic- 
tion, thatan unwarranted anticipation of such a crisis had 
led to the unnecessary suggestion of even a conditional 
determination to have recourse to so afflictive a measure.” 


**It is believed that among those axioms which in a 
rovernment like ours, no man may be permitted to dis- 
pute, that the only seenrity for the permanent union of 
these states, is to be found in.the principle of common af- 
fection, resting on the basis of common interest. The 
sanetion of the constitution would be impotent to retain, 
in concerted and harmonious action, twenty-four sove- 
reignties, hostile in their feelings towards each other, 
and acting under the impulse of a real or imagined di- 
versity of interests. “he resort to foree would be alike 
vain and nugatory. Its frequent use would subject it, with 
demonstrative certainty, to ultimate failure, whilst its 
temporary success would be valueless for all the purpos- 
es of social happiness. In such contests, however un- 
equal, and however transient, the seeds of distnion would 
be thickly sown, and those who may be destined to wit- 
ness them, will speedily thereafter be called to lament 
the destruction of the fairest prospect of civil liberty 
which heaven, in its mercy, has vouchsafed to man. 


“<The committee will not enlarge upon the frightful 
consequences of civil wars. They are known to be cala- 
mitous to single governments, and fatal to confederacies. 
Reason tells us this, and history, with her warning voice. 
coufirms it. A contagious fury rages in such eontests. 
No matter how small the beginning, or how insignificant 
the cause, the dissension spreads until the wole confed:- 
racyis involved. The third sacred war, which ended in 
the rnin of all Greece, began in atrifle, in the atternpt of 
the Amphyctions to punish the smallest member of the 


multiply examples of the same fatal character, 





confederacy for violating some ground which had been 


of whic 
history is full. ‘They will say that the ultima patio on 


which cannot be resorted to between two foreign powe 
until all the arguments of reason have been tried and : k 
hausted, ought not to be hastily used in a community x 
states bound together by a confederated government, Th, 
last argument of kings ought not to be the Arse Amon, 
associated republics. The tribunal of public opinic 
should be resorted to. Ina free government it is alm, 
as omnipotent over communities as over individuals, None 
can despise it. Coupled with a judicial decision, the em. 
pire of public opinion will be as binding as the decisio, 
of arms. In this case the laws have already been gp, 
pealed to, and the committee most earnestly recommen 
a reliance upon their efficacy, and upon that instinctive 
sagacity of public opinion which rarely fails to discover 
and to sustain the just side of every great question. ” 

I give to these constitutional views my entire approba- 
tion, and can but regret that the distinguished authors of 
the report are now ranged on the opposite side, when it 
is proposed to clothe president Jackson with the Precise 
power, which they so learnedly and forcibly deprecated, 
But South Carolina is not Georgia, and president Jack. 
son is not president Adams! In this, I presume, sir, wij] 
be found the true solution of the enigma. 

Governor Troup, than whom no man has maintained g 
more uniform and consistent political career; than whom 
amore pure and enlightened patriot has never adorned 
the councils of the country, and who, I rejoice to say, is 
now, as he was while governor of Georgia, the sincere 
friend of state rights and constitutional liberty, addressed 
a message to the legislature of that state, an extract from 
which I submit, containing reflections well worthy the 
attention of honorable senators in their deliberations on 
the pending question: 


Extract from governor Troup’s message, November 6, 
1827. 

**But otherrights and interests than those of Georgia 
areconcerned. ‘The doctrine assumed in justification of 
the menace involved the rights of all the states—it as 
serts the broad powers of the executive, the general go- 
vernment, in any controversy between a state and the 
United States, to decide the right and wrong of that con- 
troversy promptly, absolutely, and finally, without ap- 
peal, and toenforee such decision by the sword. A 
power most awful, tremendous, and unnatural, and not 
given by the constitution even to congress. In such a 
contest, Georgia could make no sacrifices too dear, be- 
cause she coutended ina just and righteous cause, not 
for herself alone, but for all the states, whose honor, dig- 
nity, and independence, were alike at stake. Happily 
for the country, the enforcement of this measure has not 
been as yet attempted. Whether, on consideration, it 
has been yielded to. more deliberate suggestions and more 
prudent counsels, or decided as wholly indefensible, and 
therefore impracticable, or reserved for some other and 
future oceasion, is not known to me, and can only be 
conjectured; it is reasonable, at least charitable, to con- 
clude, that what, in this respect, ought to be done, has 
been done; and wisdom and moderation can find no 
amends for the calamities of a civil war in the transfer 
from Georgia to the Indians of a comparatively worthless 
fraction of territory, which, but for the principle involv- 
ed, this government would not deign to make a subject of 
angry contention with that of the United States.” 


But, sir, what shall [ say of the course of the honora- 
ble senator from Georgia, (Mr. Forsyth), who is the ad- 
voeate of this bill? When his own state, acting on her 
reserved rights, as a sovereign member of the union, 
nullified the laws and treaties of the United States, which 
the legislature considered inconsistent with those rights; 
when she was threatened with the strong arm of military 
power, to reduce her to obedience, (not so rudely, cet 
tainly, as South Carolina has been by the present incum- 
bent of the executive chair), the honorable gentleman 
took fire at the indignity and insult offered to Georg", 
and with his usual eloquence painted in glowing colors 
the deleterious results which must flow from so great a0 
outrage on state sovereignty. I hope the honorabie sena- 
tor will pardon me for adopting a part of his able arg 
ment on that occasion, as part of my own. 
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Extract from Mr. Forsyth’s speech on the use of force 
against a sovereign state. 

“No judge was called on, no magistrate sought to com- 
mand the services of the marshals, sheriffs, or any other 
civil officer; but a direct appeal was made to force; in 
the most odious of jts forms—military foree—a portion 
of the standing army, of the hired soldiery, were the in- 
struments ordered to be used against a state law, a mili- 
tary force, previously carried to the scene of action, with 
the design of preserving peace among the Indians! Lask, 
by what authority the president employed this military 
farce, ina time of profound peace, against one of the 
confederacy ?” 

“Whence did the president derive this tremendous 
power? Did he get itby law? Did he possess it by the 
constitution? If he did, let it be shown. It is but a 
short time since, that, on a dispute with South Carolina, 
onthe subject of a law of that state prohibiting persons 
of color from coming into it in foreign vessels, the pre- 
sident, after taking the opinion of the attorney general, 
applied to the state to repeal the law, as inconsistent with 
the obligations of the United States, under the treaty 
with Great Britain. What was the result? ‘The legis- 
lature vindicated the act, and it still stands on their sta- 
tute book, of foree, and to be enforced whenever it shall 
be necessary. Will it be pretended that the president 
has authority to execute the treaty with Great Britain, by 
sending a major general , with a portion of the standing 
army, to Charleston or Beaufort, to rescue from confine- 
ment, persons who may be in confinement under that state 
law? Would itbe endured? Yet, sir, he has done pre- 
cisely the same thing in Georgia. He has interposed mi- 
litary force to the state law. ‘The bayonets of the United 
States have been flashed in the eyesof the state authori- 
ties, with itsown jurisdiction. And for what mighty pur- 
pose??? 

South Carolina had prohibited persons of color from 


coming into her ports in foreign vessels, which was deem- 


eda violation of existing treaties with foreign nations. 


The state was applied to in a respectful manner by pre- 
sident Monroe, to repeal the act: she refused to do so in 
consequence of the view which her legislature entertain- 
This was 


ed of the peculiar loeal condition of the state. 
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an unconstitutional aet of congress within her limits. I 
now find the honorable senator supporting, with all his 
great ability, a measure to subdue a state which has so ine 
terposed, under the influence, perhaps, in some degree, 
of hisown advice! I cannot exactly comprehend the 
ground on which these two honorable senators stand in 
this debate. The senator from ‘Tennessee denounces the 
tariff in the most unqualified terms, as unnecessary, un- 
just, and oppressive;—the senator from Georgia has giv- 
en a pledge, yet unredeemed, that he will ‘‘die in the 
last ditch,” in opposition to this iniquitous, unjust, and 
oppressive system; but yet both these senators may com- 
pare advantageously with the stoutest eharmpion of the 
American System in their support of this bill, which has 
no other object than the enforcement, by mire Bernt 
of that system for which they profess so much detesta- 
tion! I think, sir, the situation of the two honorable 
senators may be well described in a single stanza which 
I have at hand. 

I hate the tariff with all my heart, 

And in its support will take no part. 

But, when Old Hickory calls for the army and navy, 
Ile shall have what he wants, or V’ll go to Old Davy. 
Hionorable senators, who support this bill, attempt to 
console us by the assurance that there is no danger of an 
indisereet use of the powers which it vests in the chief 
magistrate, that He was never known to abuse power in 
the course of a long life of publie service. Now, sir, I 
frankly own that my oppos‘tion to the bill is strengthened 
by the conviction that the individual now at the head of 
the government is not a safe trustee of the extraordinary 
powers which it confers on him. His passions and pre- 
judices, with honest intentions, too frequently lead him 
into the most extravagant errors, and we know that his 
ground once taken, he is not apt to reason about the con- 
sequences: his course is onward to the death—seldom 
pauses, and never recedes I haveno confidence that 
roilitary power, in his hand, with victims in his eye, will 
be disereetly exercised. I have an instinetive dread of 
mischief, when the bad passions of the human heart are 
combined with power to gratify their purposes of re- 
venge. I need not remind the senate of historical facts 


a plain case of state interposition against the operation of connected with the biography of president Jackson, which 


the supreme law of the United States within her limits 
sena- 
‘Will it be pretended that the pre- 
sident has authority to execute the treaty with Great 
Britain, by sending a major general, with a portion of 
the standing army, to Charleston or Beaufort, to rescue 
from confinement persons who may be in custody under 
Yet, sir, he has 

Hie has in- 
Thus the ho- 


—another revolution’ Wet us hear the honorable 


tor on that subject: 


that state law? Would it be endured? 
done precisely the same thing in Georgia. 
terposed military force to the stute law.” 

norable senator reasoned when Georgia was concerned 


lask, what principle would prevent the president from 
sending a major general, and aportion of the standing ar- 
my, to Charleston, to execute the supreme law of the land, 
in Opposition to a law of the state, which would not equal- 


ly apply to the sending a ex general, with the army 


and a part of the navy, into the same port, to execute an 
unconstitutional act of congress, imposing duties for the 
protection of domestic manufactures, against the prima- 
ry law of the state; arresting the operation of the act 
Can it be an outrage ‘‘not to be en- 
dured,” to send a military force into Georgia, to enforce 
the laws and treaties of the United States against a law 
of that state, and yet be right to assertthe ‘‘majesty of 


within her limits. 


the laws” at the point of the bayonet in South Carolina 
under circumstances precisely similar? I cannot do les 


than express some surprise, to find the honorable senator 
the friend of a measure which he so earnestly condemn- 
I under- 
stand the honorable senator to maintain, that a protecting 


ed inhis argument to which I have adverted. 


tari 
is inte 


This bil 


is unconstitutional, and, therefore void. 


able senator ranged among its friends! 


0 


t the honorable senator from Tennessee, for whom 


Fe all the respect which is so justly due to his elevated 
_atacter and talents, in which he vindicates the right of 
“ Sovereign state to interpose and arrest the operation of 


Sur. tro Vou. XLIU—Sie. 27. 


nded to make war on South Carolina, to give effect 
to that which is void in itself, and we find that the honor- 
I have read, sir, 
With great pleasure and satisfaction, a very able speech 


more than justify the remaks which I have made concern- 
ing him. I can take no pleasure in a retrospect which 
might imply a censure on my own judgment, having been 
one among his most zealous supporters, when his path to 
the present high elevation which he occupies was overcast 
by elouds and darkness. I acted on the honest convie- 
tions of my mind, and if I have any thing to regret, it is 
for my country—not for myself. But have we not suffi- 
cient warnings in the seenes which are passing before our 
eyes? To punish crime is the incumbent duty of every 
civil magistrate; but there is a point at which public jus- 
tice is satisfied,and at which the divine attribute of mercy 
interposes to soothe the unfortunate victim of the law, 
The only prayer that God has given to his creature man, 
bids us to say—“forgive us our trespasses as we forgive 
| those who trespass against us.” Sir, at the commence- 
ment of this administration, a bureau officer* in the de- 
partment of the navy was found to be a defaulter to the 
public treasury, in some five or six thousand dollars. He 
was prosecuted, convicted, and imprisoned. He has re- 
mained in close confinement for nearly four years, breath- 
ing an impure atmosphere, and separated from all the 
soft endearments of an amiable wife and their lovely off- 
spring. I mean not to defend the act for which he has suf- 

fered such unusual punishment; nor to palliate the offence 
| by areference to the numerous examples of others in like 
case offending, but more fortunate in the result. He had 
appropriated the public funds to his private use, and 
overrated his means of restoring them. In this I do not 
hold him guiltless—but, 
i *“Where’s the oak that sometimes is not blast, 

Or, where the sun by clouds not overcast?” 

The purest and best of men are not exempt from inis- 
fortune, or the frailties of human nature, and are some- 
times led into errors which inflict a wound on their hap- 
] | piness through life. But this unhappy individual, after 
all his sufferings, so long endured in a Joathsome pris- 
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from the grated windows of which he could look on the 
spot where peace and domestic felicity once smiled on 
him, was brought before that high tribunal of justice 
which sits in another part of this building. His case was 
maturely considered, and he was regularly discharged. 
But the cup of executive vengence was not yet full. The 
unfortunate man was permitted to breathe the free air, 
and to receive the embraces of his fond children only for 
a few short moments, before the unrelenting hand of vin- 
dictive power again plunged him into the cell from which 
he had been released by the highest judicial tribunal in 
the country. No one can believe that the officer who 
prosecutes in behalf of the government, in this district, 
would have been guilty of this wayton act of judicial per- 
secution, without a full knowledge that it would be ap- 
proved by his master. For the public good, the act 
was unnecessary; for private revenge—it would seem 
that four years of imprisonment might have sufficed to 
soften a heart as indurate as marble. I ask if the power 
of war and peace can he safely entrusted to any one whose 
turbulent posses cannot yield to the benign influence of 
humanity | 

Sir, if the union of these states be in danger, it cannot 
be saved by concentrating exorbitant discretionary pow- 
ers in any one department of the government, and espe- 
cially, that which in all governments is the most danger- 
ous to liberty. The symptoms of plethora in the rush 
for power and patronage in this government, portend 
dissolution; a result which ean only be avoided by the 
depletion of state interposition. Let the new readings of 
the constitution, with which we have been astounded in 
this debate, drawn from the executive proclamation and 
message, be firmly fixed in the public mind; humble the 
‘‘proud sovereignty of the states,” and erect on its ruinsa 
government without limitation, capable of executing itsown 
will by the sword, and liberty cannot long endure under the 
accumulation of causes which must tend to its destruction. 
With the corrupting influence of patronage, power is 
purchased by those who dispense it; and by the same 
means it may be perpetuated in the same hands. We 
are gravely told that the legislature of a state may 
express an ofmnion that a law of congress is unconstitu- 
tional, and there it must stop, till the moral influence of 
that opinion shall produce the wonderful effect of refor- 
mation. A state may petition and remonstrate, and im- 
plore other states to unite in its supplication! Sir, the 
mayor and corporation of Liverpool may express an opi- 
nion that an act of parliament is contrary to the constitu- 
tion of the realm; they may petition the throne for a re- 
dress of grievances, and request other corporations to 
unite with them! Will honorable gentlemen yield no- 
thing more to a sovereign state of the confederacy than 
may be claimed as a matter of right by the corporation of 
Liverpool, under the regal government of England? The 
miserable slave who receives the lash of an inexorable 
master, may petition and remonstrate, and implore others 
to unite with him? Is this poor privilege, which is common 
to all mankind, under any form of government known in 
the civilized world, all that the states reserved by an ex- 
press article of the constitution, when they set up this 
government for their own benefit and convenience? Sir, 
the idea is shocking to the feelings of a free people; it is 
a monstrous absurdity, and cannot be endured. I fall be- 
hind no man in my devotion to the union, unless he is 
prepared to place it above the liberties of the country ; 
und so help me God, I would rather trust this union to 
the umpirage of South Carolina, much as she has been 
abused, on this floor, than to any state, or body of men 
whatever, who are ready and willing to ‘‘sell their birth- 
right for a mess of pottage.”’ 

Mr. Presidcnt—it was not my intention to have said 
any thing on the subject of a tariff for the protection of 
domestic manufactures. I do not think it ought to have 
been introduced into this debate. But, as several ho- 
norable senators have delivered their opinions on that 
branch of national policy, I will briefly express my own 
ia relation to it. I do not intend to take a mercantile 
view of the-operations of the existing tariff. I freely con- 
fess that I feel myself incompetent to the task. Iam no 
merchant, and cannot, therefore, discuss the question by 
a calculation of dollars and cents. I differ from some of 
my friends in estimating the actual injury which, as a cot- 
ton planter, I sustain by the effects of the system. On 





this part of the subject, however, I am conscious that I 
do not possess accurate information. ‘‘He who is rob. 
bed, not wanting what is stole, let him not know it—j,», 
not robbed at all.” It is. this blessed ignorance, whic), 
renders indirect taxation tolerable, when the same amoup, 
taken from the pockets of the people by direct taxe, 
would produce a revolution in earnest; not one of 
those imaginary revolutions which have given so much 
uneasiness in the honorable senator from Massachuset 
(Mr. Webster). 1 deny the power of this government tg 
regulate labor by bounties, monopolies or penal enact. 
ments; such a power is incompatible with human libert 
and is exercised only in despotic orarbitrary governments, 

Of this character, I consider the power claimed to levy 
imposts for the proteetion of domestic manufactures, A 
despot regulates the industry of his subjects by proclaing. 
tion, and they are bound to obey. We have not ye 
reached that point, but the same end is accomplished by 
legislative inducements. We tax one description of |g. 
bor, and grant bounties to another description of labor, and 
leave the people to choose between the tax and the boun. 

? =Thisis wholly inconsistent with the principles of 
ree government, and contrary to the spirit of the consti. 
tution of the United States, which secures to all an equali- 
ty of burdens and benefits. The power of taxation, in 
any form, is in its nature despotic; it is yielded only on 
the ground of absolute necessity. By what authority 
does an officer enter the dwelling ofa citizen, and without 
the intervention of court or jury, sequestrate a part of his 
estute, and put the proceeds into the public treasuiy’ 
The right is derived from the consent of those who form 
the social compact. The members of the state or com- 
munity, individually, receive from the government and 
laws, protection of life, liberty, and property; the virtu- 
ous are protected against the injustice of the vicious; and 
the weak are protected from the depredations of the 
strong. In consideration of these securities, the power 
of taxation is given by common consent, and is limited to 
its only legitimate object the necessary wants of the 
vernment. Each individual is tore to contribute Lis 
just proportion of the expenditures, incurred in the en- 
actment and execution of the laws. Whenever this high 
power is exercised for any other object, the government 
assumes the character of unmixed despotism. No peo- 
ple can be free where the power of unlimited taxation is 
claimed and exercised. The constitution has been form- 
ed in vain, if such a gigantic power belongs to this govern- 
ment. The most unbridled despot would be harmless if 
disrobed of the power to tax his subjects; and with sucha 
power, without limitation, a government, free in all its 
forms and features in every other respect, would be, in 
fact, despotic. Ifthe power of direct taxation, which is 
expressly granted in the constitution, be used for any 
other purpose than the necessary expenditures of the go- 
vernment, it would amount to a violation of the spirit of 
the constitution, resulting from the abuse of the granted 
power. | 

Sir, I have trespassed already too long on the time ol 
the senate, and will, therefore, forbear to enlarge further 
on these topics, which open a wide field of interesting 
matter for the consideration of an American statesman. 
The power to levy imposts on foreign importations, was 
not intended to be used for the purposes to whieh: it had 
been applied. Protection to domestic manufactures | 
the result of duties imposed for revenue, and is not a sub- 
stantive power granted in the constitution. If honorable 
“pep mre think otherwise, I challenge them to pass4 
aw for the express purpose of protecting any branch 
domestic industry; let it speak a plain, honest, batelligi® 
language which will enable the supreme court of # 
United States to decide the question, and I, for one, will 
abide by its decision. But I take it on myself to say they 
will not—that they dare not, pass such an act. I quote 
the opinion of Mr. Hamilton, whose able report on “ 
mestic manufactures has been so often referred to, and 0 
most of which I fully concur, to show that an extensio# 
of the revenue was considered by him the proper limit 
tion on the power to tax articles of consumption. 
leave to give the concise view which he has taken of tha‘ 
subject in his own words. 

“It is a signal advantage of taxes on articles of consump” 
tion, that they contain in their own nature & scour’ 
against excess. ‘They prescribe their own limits, whi¢ 
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cannot be exceeded without defeating the end proposed— | of representatives, on the tariff of 1824. He then pre- 


that is, an extension of the revenue. When applied to 
this object, the saying is as just as it is witty, that ‘in po- 
Jitical arithmetic, two and two do not always muke four.’ 
[fduties are too high, they lessen the consumption, the 
collection is eluded, and the product to the treasury is not 
so great as when they are eonfined within proper and mo- 
derate bounds. ‘ ° 

“This forms a complete barrier against any material 


oppression of the citizens by taxes of this class, and is it- 
self a natural Jimitation of the power of imposing them.” 

The whole argument may be compressed into a very 
narrow compass—the power to levy duties on foreign 
importations is expressly granted; it was intended to pro- 
duce a revenue, to pay the debts and provide for the 
common defence and general welfare of the United 
States. Every duty so imposed for these enumerated ob- 
iects is, to the extent of it, a protection to the domestic 
manufacturer of the same artiele; but every protection 
is not necessarily a duty for revenue. The conclusion is 
unavoidable, whenever we arrive at the point where reve- 
nue ceases, and protection forms the only object of our 
legislation, we are exercising a substantive power not 
to be found in the constitution. I will detain the se- 
nateno longer on this question, incidentally touched in this 
debate, but will hasten to the close of my argument. Sir, 
1 am not the enemy of domestic manufactures; I would 
not, if it were in my power, disturb that interest by any 
rash or precipitate measure. I wish to see it flourish and 
prosper, but not at the expense of agriculture and com- 
merce, Which are so intimately connected, that the one 
cannot exist to any great extent without the aid of the 
other. But I admonish honorable gentlemen who repre- 
sent the manufacturing states on this floor, that it is not 
by means of military power, such as is provided for in 
this bill, that the system is to be preserved. March an 
army into South Carolina, if one can be embodied in such 
a cause, and from that moment the manufacturing interest 
of the eastern and northern states may date its downfal. 
Deprived of the southern market, they could not survive 
asingle year. Sir, where there is no ‘‘goose to pick,” we 
shall not, I presume, quarrel] about the feathers. Modify 
the tariff, as proposed by the honorable senator from Ken- 
tucky, (Mr. Clay), preserve the manufacturing interests 
from sudden depression; render but half justice to the 
brave and generous people of the south, and tranquillity 
will be restored to the country. 

Mr. P. then adverted to the remarks of Mr. Webster, 
in relation to the speech of Mr. Calhoun, delivered in 
the house of representatives in 1816, on the tariff act of 
that year. Sir, said he, I regret that the honorable se- 
nator has opened the door to an examination of the opi- 
nions aseribed to my friend from South Carolina, on the 
subject of a tariff for the protection of domestic manufac- 
lures; but, as he has thought proper to do so, he will par- 
don me, I hope, if 1 look into his own political parlor on 
this subject, and see if the furniture has not undergone 
some change, long subsequent to the year 1816. The act 
to which the honorable senator refers, was passed under 
peculiar circumstanees. We had just emerged out of a 
war with Great Britain; manufactures had sprung up dur- 
ing that war; we had incurred an enormous debt, of one 
hundred and thirty millions of dollars; to meet the pay- 
ment of which, required the revenue to be placed at the 
highest practical point. ‘Ihe course of the senator from 
South Carolina was dictated by these considerations; and 
if liberality to the manufacturers was one of them, they 
ought to be the last men in the world to complain of it. 
Sir, it is not my province to pronounce the eulogy of the 
honorable senator from South Carolina, but I think it due 
to candor to say, that no man has been more injured by 
unjust imputations and unfounded calumnies, than that 
honorable gentleman. Prior to and during the late war, 
he ably an manfully defended the rights, the honor, and 
independence of his country; and in ig 4 high public 
station which he has subsequently filled, he maintained 
the elevated character which he then acquired, as an en- 
lightened statesman, patriot, and honest man. Posteri- 
p hy do him that justice which has been denied by 

dem es and political aspirants of the present day. 

Mr. P. then adverted to the speech of Mr. Webster, 
delivered at Faneuil Hall, in opposition to a protecting 
tariff, and to the speech of the same senator, in the house 


ceeded to make a few remarks, the tendency of which 
was to show, that, at those periods, the honorable sena- 
tor from Massachusetts held the constitutionality of a pro 
tecting tariff, to be, at least, extremely doubtful, and al- 
together inexpedient. Sir, he continued, since the year 
1824, the opinions of the honorable senator seem to have 
undergone a total change on these great questions; and 
all I mean to say is, that if there be times and seasons 
when a statesman may put down one set of political opi- 
nions and take up others—the honorable gentleman has 
enjoyed his full share of that privilege. 

The senator from Massachusetts has, in strong lan- 
guage, denounced the state of South Carolina, and aleng 
with it the entire south, who have, with one voice, pro- 
nounced the system of protection to domestic manufac- 
tures to be unjustand unconstitutional. He considers re- 
sistance in any form, to this favorite measure, in no other 
light than as revolution, treason, or rebellion, against 
the government of the United States, calling for signai 
punishment, by means of the strong arm of military 
power. 

He told us that the supremacy of the law must be vin- 
dicated, and supported, be it just or unjust. In sucha 
cause, the honorable senator has promised to stand in the 
foremost ranks, and stretch forth his arm to defend the 
constitution and the laws, against every assault, which 
may be made on them; and if, in a contest to maintain 
their supremacy, he should fall a victim to his enthusias- 
tic patriotism, his expiring words to his surviving coun- 
trymen would be, ‘‘rescue, rescue, rescue.” 

The honorable gentleman cannot expect that language 
like this should pass without any animadversion. Sir, I 
come from that abused section of the confederacy; and it 
becomes my imperious duty to defend it against the un- 
merited reproaches which have been east on it with such 
unbridled freedom by the honorable senator. Where 
stood Carolina in the recent arduous struggle with Great 
Britain? a war which, like that of the revolution, had its 
origin in Faneuil Hall, and was prosecuted, exclusively, 
for the protection of our commerce on the high seas? 
Where stood the whole south in those days which tried 
men’s souls, and called forth all the energies and patriot- 
ism of the American people? a 

Sir, they were at the post of danger, wherever it was 
to be found, fighting to maintain the honor and indepen- 
dence of their country, freely contributing to the public 
burdens, and sharing in the common dangers and had- 
ships of their countrymen, in a cause where they had no- 
thing to gain but the proud distinction which a free peo- 
ple ever accord to the defenders of liberty, These facts 
are recorded in the pages of history, and cannot be de- 
nied or perverted. 

Where stood that honorable senator and his constitu- 
ents on the same memorable occasion; when the hostile 
fleets and armies of a foreign enemy enveloped the whole 
coast, and even occupied the soil of the state of which he 
is now a representative on this floor? When the stand- 
ard of the enemy waved over the territory of Massachu- 
setts, and her authorities were defied and contemned, 
when all that ought to be dear to the patriot’s heart was 
staked on the issue of the conflict, was the honorable se. 
nator found in the foremost ranks of his country’s defend- 
ers; and did he then exclaim, in sad despair, ‘‘rescue, 
rescue, rescue?” No, sir. In that arduous, but glo- 
rious contest with the most powerfnl nation in Europe, we 
defended the honor of our flag, and gained among the na- 
tions of the earth, a name of imperishable renown. We 
did not ‘‘*seramble” for plunder and bounties; and the 
voice of the senator was not heard to animate his country 
men to the rescue. The arms of this invaded country 
had no charms for him, nor was he to be found in the 
front or the rear rank of the patriotic few who breasted 
the storm in that hour of national peril. No, sir, there 
wus then no need of rescue, and the gentleman’s patriot- 
ism became torpid and lifeless, amidst the hostile array 
and desolation of the invaders. 

If, Sir, there is any want of decorum, or any apparent 
departure from the courtesy of debate, in this review of 
the past history of our country, I clairh to be exempt from 
all responsibility for its introduction on this floor. The 
honorable senator has put forth all his powers in popular 





denunciations of southern men, and southern prinetples; 
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and if, in our own defence, the ear of the gentleman 
should be offended by words once familiar to him, he 
cannot complain when we send him a Rowland for his 
Oliver. 
[Here Mr. Poindexter read the proceedings of a meet- 
ing, held in Massachusetts, in September, 1814. The 
speech of Mr. Websier in the house of representatives, 
and quoted the votes of the senator, refusing supplies to 
carry on the war.]| 

Foreign war—actual invasion—the national honor and 
independence—staked on the issue of physical force; and 
yet the senator refused his assent to the necessary appro- 
priations for carrying on the war, and éaunded the consti- 
tuted authorities, to whom the prosecution of the war had 











been confided with the failure of our arms, while he, by 
his votes, denied them the means of more effectual opera- 
tions, and a more vigorous resistance to the common 
encmy, 

Did the rebels of South Carolina encourage the hopes 
of our adversary? Did they pass resolves to treat with 
commandersjof British armed vessels cruising in our wa- 
ters for pecuniary advautages? Did they repose in apa- 
thy, and suffer the armies of a forcign nation to tread the 
soil of America, without an effort to expel them? No, 
sir. They met with manly firmness the ruthless invader; 
shed their blood and expended their treasure in the com- 
mon cause. Now, sir, the patriotism of the honorable 
senator has risen to its climax; he finds the people of one 
state resisting what they deem to be oppressive and 
usurped legislation on the part of this eovernment; he 
finds those people in a fearful minurity; he refuses to 
listen to their complaints; and, to r-duce thein to obedi- 
ence to unjust taxation, he calls aloud for vengence and 
the law. 

Where resistance is comparatively feeble, the danger 
cannot be great; and with suc. an assurance the honura- 
ble gentleman boldly comes forth ‘he champion of the 
majesty of the law; and where the blows are hardest, and 
the bullets fly thickest, there will he be found in the fore- 
most ranks in a war with those whom he has contributed 
to ruin and oppress, Fr the glory of such chivalry, sir, 
Tam no candidate, 

The senator from Massachusetts ranges himself on the 
side of power. 1 take my stand with those who seek to 
limit, power within its defined boundaries. He supports 
the supremacy of the laws; I defend the rights of the peo- 
ple. And, sir, I say in conclusion, that when liberty is as- 
sailed by the combined forces of avarice and ambition, I will 
ye found in the foremost ranks of her votaries; and if van- 
quished by the strong arm of arbitrary power, and the 
brightest hopes of freedom which God has ever permit- 
ed his creature man to enjoy, shall be annihilated and ex- 
tinguished for ever, my last words to my countrymen, 
who survive the conflict, shall be—‘resistance to tyrants 
is obedience to God!” 


oe 


NOTES. 
A. 
Virginia debates, p. 66. 

Mr. Henry said—‘*The honorable gentleman who pre- 
sides, (judge Pendleton), told us that, to prevent abuses 
in our government, we will assemble in convention, re- 
call our delegated powers, and punish our servants for 
abusing the trust reposed in them. Oh, sir, we should 
have fine times, indeed, if to punish tyrants, it were only 
sufficient to assemblethe people! Your arms with which 
you could defend yourselves are gone; and you have no 

onger an aristocratical, no longer a demoeratical spirit. 
Did you ever read of any revolution in any nation, 
brought about by the punishment of those in power, in- 
flicted by those who had no power at all? You read 
of a riot act in a country which is called one of the freest 
in the world, where a few neighbors cannot assemble 
without the risk of being shot by a hired soldiery, the 
engines of despotism. We may see such an uct in Ame- 
rica.” 

Again—*The honorable gentleman, (Mr. Madison), in 
endeavoring to answer the question, why the militia were 
to be called forth to cxeeute the laws, said that the civil 
power would probably doit. He is driven to say, that the 
civil power may do it instead of the militia. Sir, the mili- 
tary power ought not to interpose till the civil power re- 
fused. If this be the spirit of your new constitution, that 























the laws are to be enforced by military coercion, we 
may easily divine the happy consequences which wi} 
result from it. The civil power is not to be employed 
at all. If it be, show me it. I read it attentively, ang 
could see nothing to warrant a belief that the eivil power 
can be called for; L would be glad to see the power that 
authorises congress to du so. ‘The sheriff will be aided 
by military force. The most wanton excesses may be 
committed under color of this. For every man in office 
in the states, .is to take an oath to support it in all its Opes 
rations. The honorable gentleman said, in answer to the 
objection, that the militia might be marched from New 
Hampshire to Georgia, that the members of the govern. 
ment would not attempt to excite the indignation of the 
people. Here again, we have the general unsatisfactoy 

answer, that they will be virtuous, and that there is no 
danger. Will gentlemen be satisfied with an answer 
which admits of dangers and abuses, if they be wicked? 
Let us put it out of their power to do mischief. [an 
convinced there is no safety in the paper on the table as 
it stands now. lam sorry to have an oceasion to pass an 
eulogium on the British government, as gentlemen may 
ohject to it. But how natural it is, when comparing de. 
formities to beauty, to be struck with the superiority of 
the British government to that system,” 


B. 
Extract from Luther Martin’s Expose to the legislature 
of Maryland. 


“In answer to these declarations, it was urged, that if, 
after having retained to the general government the great 
powers already granted, and among those that of raising 
aud keeping up regular troops without limitations, the 
power over the militia should be taken away from the 
states, and also given to the general government, it ought 
to be considered as the last cowp de grace to the state go- 
vernments; that it must be the most convineing proof, 
the advocates of this system design the destruction of the 
state governments, and that no professions to the corftra- 
ry, ought to reject such a system with indignation, since, 
if the general government should attempt to oppress and 
enslave them, they could not have any possible means of 





self-defence; because the proposed system, taking away 
from the states the right of organizing, arming, and dis- 
ciplining of the militia, the first attempt made by a state 
to put the militia in a situation to counteract the arbitra- 
ry measures of the general government, would be con- 
strued into an act of rebellion or treason, and congress 


would immediately march their troops into the state.” 
‘ 


C. 
Extract from Mr. Hamilton’s speech in the New York 
convention. 


**it has been well observed, that to coerce the states is 
one of the maddest projects that was ever devised. A 
failure of compliance will never be confined to a single 
state. This being the case, can we suppose it wise to 
hazard a civil war? Suppose Massachusetts, or any large 
state, should refuse, and congress should attempt to com- 
pel them: would they not have influence to procure assist- 
ance; especially from those states who are in the same 
situation as tiemselves? What picture does this idea 
present to our view? A complying state at war witha 
non-complying state: congress marching the troops of 
one state into the bosom of arother: this state collecting 
auxiliaries, and forming, perhaps, a majority, against its 
federal head. Here is a nation at war with itself. Can 
any reasonable man be well disposed towards a govern- 
ment which makes war and carnage the only means of 
supporting itself—a government that can exist only by 
the sword? Every such war must involve the innocent 
with the guilty. This single consideration should be 
sufficient to dispose every peaceable citizen against such 
government. ” 

‘“The states can never lose their powers, till the whole 
people of America are rcbbed of their liberties. ‘These 
must go together; they must support each other, or meet 
one common fate.” 

‘*The states, as well as individuals, are bound by these 
laws; but the laws of congress are restricted toa certain 
sphere, and when they depart from this sphere, they are 
no longer supreme or binding.” 


**In the first formation of government, by the associa- 
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ssible objects, nothing is reserved, but the unalienable 
rights of mankind. But when a number of these socie- | t 
ties unite for certain purposes, the rule is different, and 
from the plainest reason; they have already delegated 
their sovereignty and their powers to their several govern- | 5 
ments; and these cannot be recalled and given to another, | 1 
without an express act.” 

Extract from the Federalist, p. 70. 

Mr. Hamiltou: ‘Phere is one transcendent advantage 
belonging to the province of state governments, which 
alone suffices to place the matter in a clear and satisfactory 
light. 1 mean the ordinary administration of criminal 
and civil justice. This, of all others, is the most pow- 
erful, most universal, and most attractive source of popu- 
lar obedience and attachment. It is this which, being the 
immediate and visible guardian of life and property; hav- 
ing its benefits and its terrors in constant activity before 
the public eye; regulating all those personal interests and 
familiar concerns to which the sensibility of individuals 
is more immediately awake, contributes more than any 
ether cireumstance, to impress upon the minds of the 
people affection, esteem and reverence towards the go- 
vernment. ‘This great cement of society, which will dif- 
fuse itself almost wholly through the channels of the 
particular government, independent of all other causes 
of influence; would ensure them so decided an empire 
over their respective citizens, as to render them, at all 
times, a complete counterpoise, and not unfrequently 
dangerous rivals to the power of the union.” 

Extract from the Federalist, p. 116. 

Mr. Hamilton: ‘‘It may safely be received as an axiom 
in our political system, that the state governments will, 
in all possible contingencies, afford complete security 
against invasions of the public liberty by the national au- 
thority. Projects of usurpation caniiot be masked under 
pretences so likely to escape the penetration of select 
bodies of men, as of the people at large. The legisla- 
tures will have better means of information; thev can 
discover the danger at a distance; and, possessing all the 
organs of civil power, aud the confidence of the people, 
they can at once adopt a regular plan of opposition, in 
which they can combine all the resources of the commu- 
nity. They can readily communicate with each other 
in different states, and unite their*°common forces for the 
protection of their common liberty.” 


D. 


Extracts from Mr. Wilson’s speech in the Pennsylvania 
convention. 

“But in the constitution, the citizens of the United 
States appear dispensing a part of their original power 
in what manner and what proportion they think fit. ‘They 
never part with the whole; and they retain the right of 
recalling what they part with. When, therefore, they 
possess, as I have already mentioned, the fee-simple of 
authority, why should they have recourse to the minute 
and subordinate remedies which can be necessary only to 
those who pass the fee, and reserve only a rent-charge.” 
“It has been mentioned, and attempts have been made 
to establish the position, that the adoption of this consti- 
tution will necessarily be followed by the annibilation of 
all the state governments. If this was a necessary conse- 
quence, the objection would operate in my mind with ex- 
ceeding great force. But, sir, I think the inference is 
rather unnatural, that a government will produce the an- 
nihilation of others, upon the very existence of which 
its Own existence depends.” 


‘Does it appear then, that provision for the continuance 
of the state governments was neglected in framing this 
On the contrary; it was a favorite object 


constitution ? 
in the convention to secure them. 


“The president of the United States is to be chosen 
ctors appointed in the different states, in such man- 
Unless there be legis- 
atures to appointelectors, the president cannot be chosen: 
the idea, therefore, of the existing government of the 
States is presupposed in the very mode of constituting the 
egislative and executive departments of the general go- 
The same principle will apply to the judicial 

The judges are to be nominated by the 
President, and appointed by him with the adviee and con- 
This shows that the judges cannot 


by ele 
her as the legislature shall direct. 


vernment. 
department. 


Sent of the senate. 


any thing? 
state governments will be preserved, or that the general 
government must tumble amidst their ruins? 
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shown that the president and senate cannot exist without 


he existence of the state legislatures. Have | misstated 


Is not the evidence indisputable, that the 


it is true, 
ndeed, sir, although it presupposes the existence of the 


state governments, yet this eoustitution does not suppose 
them to be respected.” 


‘‘I hope these observations on the nature and formation 


of this system are seen in their full force; many of them 
were so seen by some gentlemen of the late convention, 
After all this, could it have been expected that assertions, 
such as have been hazarded on this floor, would have been 
made, ‘that it was the business of their deliberations to 
destroy the state governments, that they employed four 
months to accomplish this object, and that sueh was their 
intentions:’ that honorable gentleman may be better 
qualified to judge of their intentions than themselves. I 
know my own, and, as to those of the other members, I 
believe that they have been very improperly and unwar- 


Where 


rantably represented. Intended to destroy! 
Let the tree be judged by, 


did Ae obtain his information! 
its fruit.” 

‘*] will ask now, is the inference fairly drawn that the 
general government was intended to swallow up the state 
governments? Or was it calculated to answer such end? 
Or do its framers deserve such censure from honorable 
gentlemen? We find, on examining this paragraph, that 
it contains nothing more than the maxims of self-preser- 
vation, so abundantly secured by this constitution to the 
individual states. Several other objections have been 
mentioned; I will not, at this time, enter into a discus- 
sion of them, though I may hereafter take notice of such 
as have any show of weight, but I thought it necessary to 
offer at this time the observations I have made, because [ 
consider this an important subject, and think the objec- 
tion would be a strong one, if it was well-founded.” 
“When I made the observation, that some politicians 
would say the supreme power was lodged in our state 
constitutions, I did not suspect that the honorable gentle- 
man from Westmoreland (Mr. Findly) was included in 
that description, but L find myself disappointed: for I 
imagined his opposition would arise from another consi- 
deration. His position is, that the supreme power resides 
in the states as governments, ard mine is that it resides 
in the prove, as the foundation of government; that the 
people have not, that the people meant not, and that the 
veople ought not, to part with it to any government what- 
soever; in their hands it remains secure; they can dele- 
gate it in such proportions, to such bodies, on such terms, 
and under such limitations, as they think proper. I agree 
with the members in opposition, that there cannot be two 
sovereign powers on the same subject.” 

‘I consider the people of the United States as form- 
ing one great community; and I consider the people of 
the different states as forming communities again on a 
lesser scale. From this great division of the people into 
distinet comraunities, it will be found necessary that diffe- 
rent proportions of legislative powers should be given to 


the governments, according to the nature, number, and 
magnitude of their objects.” 


E. 


; Extract from the Federalist, page 99. 

Mr. Madison: **The state governments may be regarded 
as constituent and essential parts of the federal govern- 
ment; whilst the latter is nowise essential to the operas 
tion or organization of the former. Without the inter- 
vention of the state legislatures, the president of the U, 
States cannot be elected at all; they must in all cases have 
a great share in his appointment; and will, perhaps, in 
most cases, of themselves determine it. The senate will 
be elected absolutely and exclusively by the state legisla- 
tures. Even the house of representatives, though drawn 
immediately from the people, will be chosen very much 
under the influence of that class of men, whose influence 
over the people obtains for themselves an election into 
the state legislatures. Thus each of the principal branches 
of the federal government will owe its existence, more 
or less, to the favor of the state governments, and must 
consequently feel a dependence which is much more likely 
to beget a disposition too obsequious, than too overbear- 
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curs « . an a _< delivered by Mr. Madison, inre-; Gentlemen who have argued against, and ¢ q signe 
Pm ah ee i gerd ro the eA omsingz. ‘ demued the provisions of the bill, have evaded the Jecto 
to War newer oo me Bon othe heggne ae bres ing ee question involved in this discussion, but they to su 
destroy all subordinate authority; that its laeveastan’ tn ; rethes be permitted to escape from it. It is not ceed 
fluence will speedily enable it to absorb the state go- } iether the tariff! Jaws are unjust and oppressive, plevi 
vernments. I cannot think this will be the ease. If the that were the subject 1 coutroversy, 1 would state 
general government were wholly independent of the go- unite my voice with theirs, in their denunciations v 
vernments of the particular states, then, indeed, usurpa- against them; nor is the question whether civil war the I 
tion ey om be expected to the fullest ea:tent; but, sir, on | 2& Ot among the greatest calamities which can befa the ¢ 
whom does this general government depend? It derives | '18 OF any other nation. This, none of the friends the 
its authority trom these governments, and from the same of this bill would controvert. men 
ee frees re thet authority is derived. ‘The The true question before the senate is, shall the may 
a. — Peroni iphtgatonenta are taken from the | State of South Carolina be permitted to put down plac 
he state legislatures are | the revenue Jaws of the union, prevent their execy. foun 
taken. If we consider the mode in which the federal re-| tion within her limit d effort b ‘thi Jaw | 
presentatives will be chosen, we shall be convinced that it Beats, and Bo ewart be made by this 7 
a genteel will never re BiB gs By hy government to maintain the majesty of the laws, and chat 
Sadia, * , y the individual govern- ye soho ye ae measures adopted by that state to are | 
Extracts from the president’ " Aealg evade thom. . , eb 
“If these pe ve be defeated’ ro oon a eg yp pag ha 2c neargae prtephedape oe. Mia. a Pas 
by the power conferred by the constitution on the federal et edger wales age ; —_ i (tt, Salat om 
government, the constitution must be considered as in- iver any metaphysical dissertation on the science reer 
competent to its defence, the supremacy of the laws is at of perp aap 7k but will present a plain, practical a 
an end, and the rights and liberties of the citizens can no view of: the subject; ‘and think Ieee tately promie pe 
longer receive protection from the government of the |‘? Prove: that, uoless this bill or something equiva- be d 
union.” —_ lent to it, shall pass, this whole government is up- the § 
“The right of a people of a single state to absolve strung; that all its vigor and energy are gone, and deli 
themselves at will, and without the consent of the other| ‘hat a bare majority of the people of one state, out hou! 
states, from the most solemn obligations, and hazard the of the twenty-four, will have succeeded in accom- the | 
ag ered wy ne . millions composing this} p!ishing a more daring euterprise than was ever un- lege 
Wathing ibe «emg brs, ee ‘. mee dertaken in ancient or modern times, under similar ~~ 
Gickad Vaeiady, coe ore c a ga Justify revolu-| circumstances, Sir, there is a bolduess in this un to ¢ 
t edy, ¢ e the people from this obliga- | dertaking which cu:amands the admiration of those vis, 
tion, and for nothing less can the government permit it to} w j ill of ot 
be done without a violation of its own obligations, by whose judgments condemn it. If it be the will of 83 
which, under the compact, it is bound to the ae states _ poo ag passes hace stgrgers _— eee ne - 
an 06 Seery Citizen of the United States.” >| that state in rendering the laws inetfectual, be it so. the 
“Upon the power of congress, the veto of the execu-|1 Shall acquit myself of all responsibility for the prol 
tive, and the authority of the judiciary, which is to ex- | COMS®QUeENces, by endeavoring to preventit. Whether ree 
tend to all cases in law and equity arising under the this bill proposes extravagant legislation, or not, de- pi 
constitution, and the laws of the United States, made in| P@Mds entirely upon the measures adopted and pur- ove 
pursuance thereof, are the obvious check; and the sound sued by that state, and which are intended to be we 
action of the public opinion, with the ultimate power of | counteracted. If their measures be strong, those she 
amendment, are the salutary and only limitation upon the | adopted here to meet them must be of the same cha- deli 
a + Aah the ign - racter, or they will be unavailing. plai 
MaMMNIn Uitiaie EA Tinta Wittas er coy coker cxt| wees edge whe: o proper on cur part. By ber tot 
which, according to the supreme law of the union, would wemey ee ste ob try nq tr on he < Bove fro 
be otherwise unlawful. And it is equally clear that, if} , d ese cian cada Gaal se taplbnt cee - pe th 
there be any case in which a state as such is affected by pomal od Air Agr we ee od dpm I 1 
the law, beyond the scope of judicial power, the remedy promises, contracts, and obligations, entered into to iol 
consists in appeals to the people either to effect a change secure the payment of duties, utterly 5a pie 
in the representation, or to procure relief by an amend- embraces bonds given before, as well as those given or 
ment of the constitution. But the measures of the go- after, the adoption of the ordinance. Bonds for eo 
vernment are to be recognised as valid, and, consequently, | duties heretofore given for the payment of monies ly 
supreme, until these remedies shall have been effectually | Becessary to discharge the public debt, and other of | 
tried; and every roe to subvert these measures, or to{ demands upon the government, are all included, wh 
render the laws subordinate to state authority, and after-} This is a direct infraction of that provision of the bus 
wards to resort to constitutional redress, is worse than | federal constitution, which forbids any state to pass har 
evasive. ‘ a law impairing the obligation of contracts. The leg 
FEBRUARY 20. ordinance also forbids the enforcement of the tariff int 
Mr. Grundy. Mr. President: In the shortest time | laws, either by the state or federal authorities within the 
rhe ap I will rere to discharge that duty the limits of South Carolina. It further directs the pre 
which has been assigne to me by the judiciary com-| legislature to pass all laws necessary to carry this tor 
mittee, which is to close this debate on their part, | ordinance into effect. is | 
am wee othe this bill, . authors, and that} Had nothing more been done, no action on the Ste 
partment of the government by which this mea-| part of this government would have been required, pa’ 
a has been ee cheb that unmerited The judiciary of the state, and of the United States, vie 
unmeasured injustice, whic has been inflicted | would have been left at liberty to decide upon the all 
upon them, in the course of this discussion. effect of the acts of congress, and of this fundamental off 
Iam noad vocate for despotism, civil war, or blood: | law of South Carolina, as her senators chose to de- the 
on the contrary, it is because I abhor and dread | nominate the ordinance. So soon as it was adopted, thi 
these things, and love the peace, tranquillity, and | the legislature of that state is in session, and the acts sel 
safety of my country, that I support the vill upon! passed, of which I will now speak, and against the 
your table. effects of which this bill is intended to provide fo: 
I am an advocate for the empire of the laws.| The first is the replevin act. This is a law of force wi 
meagre erect know that American liberty is} —its certain effect is to produce collision by arms, th 
; ey fail of their effect, or in their exe-| between the federal and state authorities, unless the th 
en 


cution, then follow anarchy, civil strife, and blood- 
shed, with despotism in their train. 


officers of the United States shall wholly disregard 





their duty,-and submit to the authorities of South 
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Carolina. This act authorises the owner or con- 
signee, when the goods are in the hands of the col- 
jector, and before the duties are paid, or secured, 
to sue out the writ of replevin, ‘‘and the whole pro. 
ceedings upon it, shall be, as in other cases of re- 

levin, according to the laws and usages of the 
state,’ &e. a 

Whoever penned this act, was well skilled in all 
the learning of the ancient law upon this subject; in 
the execution of this writ, force can be employed: 
the officer can call out the posse comitatus; armed 
men can be called in to aid in its execution; doors 
may be broken open; fortresses and strong fortified 
laces may be reduced and demolished to their very 
foundations. It is not pretended that the common 
Jaw and ancient statutes upon this subject have been 
changed by the state of South Carolina, or that they 
are not in force in that state. It is therefore material, 
toa right understanding of the true character of this 
proceeding by writ of replevin, that we ascertain 
what kind of force can be employed in its execu- 
tion. To show this, i will read an extract from the 
law of distress and replevin, by lord baron Gilbert, 
pages 78 and 79. It is as follows: “if the distress 
be drawn into a house, castle, or other strong hold, 
the sheriff, or his bailiff, after demand made for the 
deliverance of the distress, may break open the 
house or castle toreplevy them. This seems to be 
the common law: for, though a man’s house is privi- 
leged by common law for himself, his family and his 
own goods, so that the sheriff cannot break it open 
to attach any of them, at the suit of a private per- 
son, yet a man’s house could not privilege or pro- 
tect the goods of another person, unjustly taken, so 
as to prevent the officer to make replevin, because, 
the privilege and security of a man’s house could 
protect his own goods. This practice, however, of 
driving distresses into strong hulds, was so frequeut 
in the baron’s wars, and the poorer sort suffered so 
much from the men of power, that the statute of 
West, 1 c. 17, expressly gives this power to the 
sheriff or his ollicer, to break the house, to make 
delivery of the cattle whether the replevin be by 
plaint or writ: this, as is said, must be after demand 
made, and notice given, to the lord, to suffer them 
to be replevied and to deter the person distraining. 
from refusing or neglecting to deliver the distress, 
the statute further directs that the castle or strong 
hold shall be razed and thrown down.” Suppose a 
vessel arrives at Charleston with a cargo subject to 
duties, and the collector in discharge of his duty, 
takes possession of the goods, to secure the duties; a 
writ of replevin is sued out, and placed in the hands 
of the sheriff; he demands the goods of the collector, 
who refuses to surrender them, a single blast of the 
bugle can bring the two thousand city guards who 
have been raised under another act passed by the 
legislature of South Carolina, to carry the ordinance 
into effect; the custom house is broken open, and 
the goods removed under this forcible proceeding, 
provided by the state of South Carolina; your collec- 
tor has no means of preventing this, and the property 
is wrested from him, although the laws of the United 
States require him to retain the possession until the 
payment of the duties is secured. According to the 
views of those who oppose the passage of the bill, 
all this is peaceful, although force be used by the 
officers of the state; but the moment the friends of 
the bill say this proceeding is wrong, and this force 
thus improperly employed should be resisted in pre- 
servation of the laws; gentlemen exclaim, you are 
making war. If the state provides a measure of 
force to put down the laws, are we making war if 
we provide similar means to defend and sustain 
them? If no force be used against the execution of 
the laws of the United States, none will or can be 
employed to enforce them under this bill. The force 
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contemplated is strictly defensive, never to be used 
except to repel force actually engaged in opposition 
to the laws of the union. Should the collector suc- 
ceed in securing the goods and preventing the sheriff 
from getting possession of them, a capias in wither- 
nam is directed to be issued, by which double the 
amount of the collector’s property is taken, and the 
same forcible means are to be employed in the exe- 
cution of this writ; further, should the marshal or 
collector obtain possession of the goods in either 
case, under an order or process from the federr’ 
courts, they are to be recaptured by the use er 

application of the like force, as is provided fothe 

execution of the writ of replevin, and capiand 

withernam. sur 

In all these preliminary steps, force, armed fiple 
is authorised by the state of South Carolina, eet, 
object of which is, to secure the possession o1by 
property in the state officer, in order that the sta. 
courts alone, may take cognizance of the matters in 
controversy. In this state of things the parties are 
to go into the state courts of South Carolina, to liti- 
gate their rights. The very act of resorting toa 
court of justice, ordinarily conveys to the mind, the 
idea that a fair, impartial, and unprejudiced hear- 
ing is to take place, that the cause is first to be 
heard, then decided; not decided, and then heard; 
that the Jaw and facts of the case are to be fully ex. 
amined, a judgment formed, and then pronounced, 
But when one of these cases comes on for trial, the 
judge bas been sworn specially to decide the great 
point in the cause, against one of the parties; every 
juror is sworn in like manner. These are revolu- 
tionary tribunals,—not courts of justice, and the 
very men who are complaining of injustice and op- 
pression, are practising them with a higher hand 
than has ever been witnessed in any country which 
boasted of free and republican institutions. Men 
who have been ornaments to the bench of justice in 
South Carolina, men who have distinguished them- 
selves in this and the other house of congress, men 
who have conducted with skill and ability, our foreign 
diplomatic intercourse, are disfranchised by this ty- 
rannical ordinance, and such men as Cheves, Smith, 
Huger, Middleton, and Poinsett, are disqualified to 
serve their state even as common jurors, Sir, call 
you this liberty, and the enjoyment of equal rights? 
A case is decided against the officer of the United 
States, and he prays an appeal to the federal supreme 
court. This by the law of South Carolina is de- 
clared to be a contempt of the honorable court of 
that state, and your officer is fined, and imprisoned 
for asking for a constitutional and legal right; well, 
he gets out of prison after the expiration of the 
time for which he has been sentenced, and applies 
to the clerk of the state court, for a copy of the re- 
cord to enable him to sue out his writ of error; the 
law of South Carolina denounces fine and imprison- 
ment against the clerk, if he shall furnish a copy of 
the record; according to this course of proceeding, 
the officer of the United States is not only deprived 
of all the means of correcting the errors which have 
been committed by the state courts, but is denied 
the privilege of knowing himself, and exposing to 
ihe view of his country, the injustice and oppression 
which has been practised upon him. I certainly did 
not speak too strongly when I said a few days since, 
that South Carolina had legislated the general govern- 
ment out of that state. 

The question now fairly presents itself, shall no- 
thing be done to reinstate the laws and give them 
effect in that state? Those who are willing that the 
whole revenue system shall cease, and cease in this 
way, may well object to the adoption of this, or any 
other efficient measure upon this subject. I trust, 
however, there are but few, who are willing to see 
this state of things, and therefore it is material that 
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the remedy proposed by the committee, to meet and 
counteract this new and unprecedented legislation of 
a state should be fairly examined and understood; 
for we, | mean the judiciary committee, will be satis- 
fied with the smaliest modicum of federal power, 
which shall secure a certain execution of the laws. 
The bill proposes neither to declare or make war 
upon South Carolina; its provisions are essentially 
pacific, intended and culculated to prevent, not to 
produce violence. The president of the United 
tiogt’S bas laid the whole subject before congress, 
oh asks us to devise a remedy by which the evils 
who. 
itsayeved by that state may be avoided, and sug- 
coud the propriety of authorising him to remove the 
mem?™ houses to places of safety, in the event that 
same uld be found that the laws would be obstructed 
takene employment of adverse force, which would 
proder their execution impracticable. The com. 
thittee were of opinion, that this recommendation of 
the president, was prudent, discreet, and well be- 
coming the chief magistrate of this nation. This 
surely is not making war, this is not exercising any 
harshness towards the citizens of South Carelina, 1 
is getting out of the way, it is stepping aside until 
the fury of the times sh.ll pass by. If the custom 
house remaius in Charleston, Beaufort, or George- 
town, either the officers of the general government 
cannot be protected, or violence willensue. This is 
surrendering the whole of the main land to the au- 
thorities of South Carolina, and transacting the busi- 
ness of the general goverument upon the islands or 
upon the ocean. Is this making war? So far from 
it, itis the most pacific course thatcould be presented; 
it is retreating from threatened violence, and this is 
done upon the recommendation of him, who never 
retreated to secure his own personal safety. 

Should the first section of the bill be adopted, no 
force can be used under it, unless the state officers 
shall attempt hy force, to take the goods from the 
collector at the place to which the custom house 
may be removed, and if such attempt shall be made 
at Castle Pinckney, to which place it is understood 
the president removed the custom house prior to the 
Ist February, under the authority of existing laws; 
or any other place to which the custom houses may 
be removed under the provisions of the first section 
of this bill, is there a senator here, who would say 
the goods should be surrendered without resistance? 
ITshould have hoped, and believed, that none such 
could be found, had | not heard this discussion. 1 
know that some men are of opinion that this provi- 
sion is yielding too much to the hostile appearances, 
and threats of South Carolina. This would be so, 
were she a foreign nation, but in a controversy with 
a portion of the same political family, the stronger 
may well yield something to the weaker, there is 
true magnanimity in strength yielding to weakness, 
rather thar proceed to violence; wor can this idea 
be carried too far, unless an absolute surrender of 
the rights of the stronger party shall be required. 
In the case now existing, lam willing to concede to 
South Carolina as much bravery, and chivairy of 
spirit, as her proudest sons can claim; end still it is 
madness, perfect madness, to think of making war 
with the United States. Her physical strength does 
not amount numerically, to one twenty-fourth part 
of that of the United States, and that strength com 
paratively small as it is, is nearly equally divided 
between partics at home, and in addition to this is 
rendered much weaker by the character and condi- 
tion of a portion of the population 

I have shown the only case in which force can be 
applied under the first section of the bill. Let us 
now examine in what cases it can be used under the 
fifth section of the bill, which is the only remaining 
one, which contemplates the employment of military 
force. The provision is, that whenever the presi- 
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executed by reason of the employment of an armed 
or military force, or other means too powerful to be 
resisted by the murshal with the ordinary means in 
his power, the president shall then issue his procla. 
mation, and in case it shall be ineffectual, he Ma 
use furce to execute the laws. It will be remarked 
that the only case in which force is authorised by 
this section, presupposes an opposition by an armed 
force—or of other means too powerful to be resisted 
by the civil powers of the United States. The aus 
thority conferred by this section is confined strictj 
to repelling force by force, in the execution of the 
laws. The idea of employing military force as cop. 
templated by this bill, is not new. The necessity of 
its occasional employment was felt by the framers 
of the constitution; tt-was known to them that the 
Stability and even existence of the government 
might depend upon it. Power was, therefore, given 
by the constitution to cosgress, to provide for callin 
forth the militia to execute the Jaws, to suppress jn- 
surrections, and repel invasions; nor bas congress 
permitted the power thus conterred by the constitu 
tion, to remain dormant. It has frequently exer. 
cised it when circumstances have occurred Which 
demanded it. The act of 1795, which is the stand- 
ing law of the country, authorises the president to 
employ the military force of the country as amply as 
he can do itunder the provisions of this bill. Still 
it was proper that he should consult the represeuta- 
lives of the people and of the states, when a case 
novel in its appearance, new and imposing in some 
of its characteristic features presented itself, It will 
be recollected that in 1807, the famous embargo law 
passed, which operaied with peculiar severity upon 
the New Engtand states; it gave universal discontent 
in that quarter: it was pronounced unconstitutional 
and void in town meetings and legislative assemblies, 
resistance to it was threatened, and it was antici- 
pated that the eastern states, or some of them at 
least, Would interpose their authority to prevent its 
execuiion. To meet and counteract these meditated 
infractions of the embargo laws, Mr. Jefferson, then 
at the head of the government, recommended, and 
the congress passed an act, entitled an act ‘‘to en- 
force and make more effectual, an act laying an em- 
bargo On all ships and vessels in the ports and har- 
bors of the United States, and the several acts sup- 
plementary thereto.”? This act was approved on the 
9th January, 1809-—the 11th section is as follows: 
“Section Ll. Aud be it further enacted, That it 
shall be lawful for the president of the United 
States, or such other person as he shall have empow- 
ered for that purpose, to employ such part of the 
land or naval forces, or militia of the United States, 
or of the territories thereof, as may be judged ne- 
cessary, in conformity with the provisions of this 
and other acts respecting the embargo, for the pur- 
pose of preventing the illegal departure of any ship 
or vessel, or of eetaining, taking possession of, and 
keeping in custody, any ship or vessel, or of taking 
into custody and guarding any specie, or articles of 
domestic growth, produce, or manufacture, and 
also for the purpose of preventing, and suppress 
ing any armed or riotous assembly of persons, re- 
sisting the custom house officers, in the exercise of 
their duties, or in any manner opposing the execu- 
tion of the laws laying an embargo, or otherwise 
violating, or assisting and abetting violations, of the 
same.” 

This act of congress, of which I have read a part, 
passed in what the southern gentlemen are pleased 
to call the best days of the republic, and it was 
passed too, by a unanimous southern vote in both 
houses of congress, and was sanctioned by that great 





republican statesman, Mr. Jefferson, who has justly 
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Deen styled the apostle of civil liberty. The judiciary 
ommittee have copied and inserted in their bill, 
hese military provisions which I have read, and 
are now denounced as clothing the executive 
vith despotic powers. But in 1809, the predecessors 
of these same gentlemen considered ‘them as per- 
ectly consistent with democratic principles, and in- 
jispensable to save the republic fromruin. For my 
nart, 1 can see no difference, except that the act of 
1309, was designed to operate upon the eastern sec- 
tion of the union, which then threatened to annul 
and set aside the embargo laws, and the bill upon 
our table, is intended to operate upon South Carolina, 
which now threatens to annul and set aside the reve- 
nue laws of the country. The New England representa- 
tion in congress then opposed the enforcement of the 
embargo laws; South Carolina assisted to enforce 
‘them; Carolina now opposes the execution of the 
‘revenue laws, and Iam happy to see that the sena- 
tors from New England are aiding us to enforce 
their execution. At that period, no voice from the 
south was heard, denouncing the enforcement of the 
embargo laws as tyrannical and despotic, but now, 
when the same measure is dealt out to them, which 
they dealt out to others under the same circum- 
stances; they apply the epithets of Boston port bill, 
Botany Bay bill, war bill, and other appellations of a 
like kind. Gentlemen seem to forget, that our citi- 
zens are a reading and intelligent people, and will 
not be misled by sounds; that they will look into this 
bill; and will examine and judge for themselves. 


| will now proceed to another subject which is 
closely connected with the bill under consideration; 
| mean the proclamation, lately issued by the presi- 
dent of the United States. To that instrument great 
injustice has been done in this debate. The presi- 
dent sets out with the view to establish two great 
conclusions; first, that the state of South Carolina 
has no right to annul the revenue laws; second, that 
no state has a constitutional right to secede from the 
union. Is he wrong in either? Except the South 
Carolina senators not one of the gentlemen who 
have utiered such denunciations against it, have ven- 
tured to make an argument to prove that the presi- 
dent has erred in his conclusions, although they 
take great exception to the arguments and reasoning 
by which he arrives atthem. If his friends concur 
inthe object and purpose of the proclamation, I do 
not think it should be matter of serious complaint, 
thathe has not argued precisely in the same way 
that they might have done. Time will not permit 
me to go into a critical examination of the doctrines 
contained, or advanced in that paper, but justice 
requires that-I should make this remark, that if that 
instrument be construed as in all fairness it should 
be, and the expressions used be applied to the sub- 
ject matter upon which the president is speaking, or 
writing, none of these ultra federal doctrines would 
be found in it of which gentlemen complain. The 
proclamation however is before the public, and jus- 
lice has been and will be done to it by that tribuual, 
whatever may be said of it in this body. 


| will in a: few words present to the senate my own 
views of the history and theory of the constitution 
of the United States. I consider it the work or pro- 
duction of the people of the states acting as separate 
and distinct communities, and not the production of 
either the state governments, or of the whole people 
of the United States acting en masse, or as a nation. 
The latter idea, if adopted, and acted upon, would 
tend to consolidate the government, prostrate the 


States, and make this a government of unlimited 
powers, . 


The correctness of the idea that the constitution 
shall be considered and treated as having been form- 







































































parately, and distinctly, is proved by the following 


considerations: 

In its formation, each state upon every article in 
it, and upon every question which arose in the con- 
vention, had one vote. The voice of Delaware was 
as strong as that of Virginia, Pennsylvania, New 
York or Massachusetts; it was ratified by each state 
for itself, and the people of no state were bound by 
it, until they had ratified it for themselves. When 
amendments of the constitution are proposed by 
congress, they are to be adopted not by the number 
of people who may be in favor of them, but by the 
number of states: so in calling a convention to amend 
it, it depends on the number of states that concur 
in making the call, not on the number of people 
who demand it. When a new convention shall meet, 
to amend the constitution, that body will vote by 
states, without regard to the difference of population 
in the respective states. It is, however, a matter of 
much more importance, to settle what the constitu- 
tion is, than how or by whorn it was formed, or is to 
be amended. It is admitted to be binding on all the 
states, and all the people, having been assented to, 
and ratified by all. My opinion is, that it is not a 
league, nor is ita mere compact according to the 
meaning which gentlemen have affixed to that term 
in their arguments: I consider it as a frame of go- 
vernment, and that the government thus construct- 
ed, is wholly independent of the state governments. 
The states were originally sovereign and independent 
in every respect. The articles of confederation were 
only binding upon them as sovereign states; no means 
of coercion existed in the old congress, either against 
the states, or their citizens. Congress had no power 
to enforce its enactments upon the states, nor could 
it operate directly upon the citizens of the states. A 
failure on the part of a state to comply with the re- 
quisitions made by congress, had no remedy, except 
that which exists among sovereign states, a resort to 
force. It was discovered from every day’s expe- 
rience that this weak and inefficient confederacy, 
would not answer the great object desired, and 
anxiously wished for, by every enlightened patriot. 
Hence the necessity of a change, and the call of the 
convention of 1787. Did that wise body of men, 
brought together on account of the weakness and im- 
becility of their government, and to provide a remedy 
for them, make an instrument still weaker, or more 
inefficient? This cannot be believed, unless we find 
itin the instrument itself. No, sic, they formed a 
government capable of self-preservation, and bestow- 
ed upon it powers sufficient to sustain itself and per- 
form all ils constitutional duties and functions with- 
out relying on the states. The evil which was felt 
under the confederation, was, that the state govern- 
ments had to be consulted, and the movements of the 
general government depended upon the will and 
pleasure of the different states, who could at any 
time defeat the effect of the enactments of congresa, 
by refusing to comply with the requirements of that 
body. The reliance on the states in practice had en- 
tirely failed, and one great objectin the formation of 
the constitution was to enable the general govern- 
ment to pass by the state governments, and act di- 
rectly upon the citizens, and this ‘single important 
circumstance changed that, which was before a league 
or mere compact, into a government, a substantial 
and efficient government. The convention looking 
to the great interests of the country bestowed on the 
new government which they were forming, a power 
over such subjects as in its judgment were of general 
concern, and for the transaction or management, of 
which the states separately were incompetent. The 
true view of our political institutions is this,—the 
sovereignty is in the people, and they acting in sepa- 
rate communities, have created two governments. 





ed by the people in the different states acting sepa- 
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government, in its various departments, they have 
said, to you we confide the great and general sub- 
jects, in which, we as a united people are interested, 
war, and peace,—foreign intercourse, with all na. 
tions—coinage of money—regulating its value—com- 
merce, foreign and domestic—imposition of duties on 
imports, &c. On these subjects you are to operate 
and act out our sovereignty; nor are the state govern- 
ments to touch or interfere with these subjects. To 
the state governments, the people have said, in like 
manner,—upon all other subjects not prohibited by 
the state constitutions, you are to act as the sovereign 
power. Hence my conclusion is, that we owe a dou- 
ble allegiance, one to the general government, and 
one to the state in which we respectively live. We 
owe obedience and allegiance to the general govern- 
ment in all things committed to its charge by the 
constitution; to the state governments in all other 
things. No citizen will ever be embarrassed if the 
two governments will confine themselves within their 
constitutional limits. But suppose they so act as to 
render obedience to both, impracticable, what then? 
If the law, passed by the general government, be con- 
stitutional, that law of the state which enjoins diso- 
bedience to it, is an encroachment on the federal 
power, is itself an act of usurpation, and, of course, 
not binding on the citizen. Take the case which 
might arise out of the existing controversy: can a 
citizen of South Carolina, with impunity, resist the 
existing tariff laws? This will, in my judgment, de- 
pend entirely upon the constitutionality or unconsti- 
tutionality of these laws. I admit that disobedience to 
an unconstitutional act is not criminal, nor is resist- 
ance to it treason, but if congress possess the power 
under the constitution to pass these acts, the state of 
South Carolina has no power to release her citizens 
from their obedience to them; her whole proceedings, 
in judicial language, are coram non judice, and void, 
and can afford no protection to the citizens of that 
state for their disobedience and resistance to these 
acts of congress. To my mind, it is strange that gen- 
tlemen should have imagined that a state had a right 
to interpose in any form or manner in a case of this 
kind, and that interposition be considered constitu- 
tional, and not revolutionary. The power of laying 
imposts is, by the constitution, confided exclusively 
to congress, and the states are forbidden to exercise 
it, | would, therefore, inquire of gentlemen in what 
part of that instrument they find this authority which 
they claim for the states? If they say that it is among 
the reserved rights of the states, my answer is, that 
a right wholly surrendered, cannot be considered as 
reserved, and that when the state is forbidden to act 
upon any general subject, it could not have been in- 
tended that they should have the power of controling 
those, to whom the subject was entrusted. If gen- 
tlemen will place their argument upon the natural 
and unalienable right of every people to resist op- 
pression, come from what quarter it may, lam ready 
to admit, that, that right exists and was at the very 
foundation of the American revolution. American 
jiberty, and our republican institutions bave their 
origin in it and grew out of its exercise. In the latter 
case, the pcople resisting their government do it at 
their peril, and so it must be in the case supposed as 
likely to occur, because the state having no constitu- 
tional authority to act: cannot shield the citizen from 
the effects of his resistance to the laws, nor can the 
state absolve him from his allegiance to this govern- 
ment. Although I cannot admit that the federal ju- 
diciary is the final arbiter between the general and 
state governments upon a question of disputed pow- 
er, yet I have never doubted that such questions 
when presented incidentally in the progress of a trial 
between parties properly before the court; might be 
decided by the court, and the decision would be bind- 
ing upon the individuals concerned. It therefore 





seems to me, that it is entirely competent for the fe 
deral judiciary, to try and punish any individual wh, 
may resist the execution of these laws, provided the 
court shall be of opinion, that they are Constitutional 
and obligatory upon the citizens. I have never felt 
the force of the arguments which have been employ. 
ed to prove their unconstitutionality. The Power ty 
lay imposts is conferred on congress without restric. 
tion or limitation. It may be, and has been in» 

judgment abused in this instance, but this by no 
means proves them unconstitutional, There is a ma. 
nifest ditference between the excessive action of cop. 
gress upon a subject, which by the constitution is Sub. 
jected to its legislation, and its action upon a Subject 
not placed under its control by the constitution; in the 
first instance, the act is obligatory; in the latter it P08. 
sesses no binding force, it being a usurpation of unde. 
legated power—in regard to the tariff laws, congress 
had the right to exercise its discretion and judgment, 
It has done so, and has decided very improperly, ag 
I believe. Still Ican see no remedy except through 
the medium of congressional enactments, upon this 
whole subject, which at present so much agitates the 


country; the conclusions at which my mind has gr. 
rived are— 


Ist. That congress had the constitutional power (o 
pass the tariff laws, but has exercised that power ip. 
judiciously and oppressively. 


2d. That the state of South Carolina possesses jo 
constitutional right or power, to obstruct the execu. 
tion of these laws. 

3d. That the federal judiciary is competent to de. 
cide whether these laws are valid or not upon the 
trial of an individual who may disobey or resist them, 
and that the ordinance and laws of South Carolina 


will afford the citizen thus tried no shield or protec. 
tion whatever. 


1 was much gratified, when I heard an allusion 
made tu the debate on Foot’s resolution, as it fur- 
nishes me an opportunity of correcting an error, 
which exists not here, but elsewhere, in relation to 
my sentiments as delivered on that occasion. It will 
be recollected that, the discussion which attracted so 
much public attention, at that time, arose betweena 
senator from Massachusetts, (Mr. Webster), now in 
in his seat, and a senator from South Carolina, (Mr. 
Hayne), not now a member of this body. The former 
contended, as I then understood him, that in all 
questions of political power, between the federal and 
state governments, that the former was the ultimate 
judge of the extent of its own powers. In this opi- 
nion, Lcould not concur. I thought, and still think, 
that in controversies for power between two parties, 
if one of them is to be the final arbiter, the other will 
in time, be stripped of all its powers; and believing 
then, as I now do, that the states in convention, con- 
stituted the proper ultimate constitutional tribunal, ! 
made an argument against the doctrines advocated 
by the senator from Massachusetts. The senator 
from South Carolina, insisted that the legislature of 
a state possessed the power to annul an act of cov 
gress, which it deemed unconstitutional. From him 
I also differed in sentiment, and entertairing the opi- 
nion that had been expressed by Mr. Jefferson, that 
a convention in the state was a safer body to act ina 
controversy with the general government, then a stale 
legislature, and understanding at the time, that a con- 
vention, according to the South Carolina constitution 
could not be called without the concurrence of two- 
thirds of the members of the assembly, which could 
not, in all probability, be procured, | reprobated the 
idea of the legislature acting on such subjects, and 
suggested the idea of a convention. This was done, 
not only because a convention would be a better de 
liberative body, but with a view to & ose obsta- 
cles in the way of the progress of nullifitatidn. And 
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Charge of participating in it. Here, I krow, I was 


the laws void, would first annul them, but it would 


' was settled. 
which no senator but myself has any interest or fee)- 


meaning, I claim to be understood according to the 


‘sary to act by convention, and they pressed the nul- 


' tion. lam not vain enough to believe, that any thing 


‘gentlemen as a constitutional right. If this right exists 
lam ready to declare, that all the high and exalted 


the value and permanency of this government and 
) thisunion, are visionary and unsubstantial. 


' come to the conclusion that one of the objects of the 


By the articles.of the old confederation, the states 
had agreed and stipulated that the union should be 


Shall be inviolably observed by the states respective 
ly, and the union shall be perpetual.” 


have effect, a perpetual union was secured under the 
' confederation: still there was a deficiency; the will 
_ of the states had been substituted for a government. 


convention constructed a government, and clothed it 
; with the powers necessary to attain the great objects 
- View, and to that extent, deprived the states of 
> their pre-existing powers and sovereignty; when 
4 the people in their state conventions ratified this 
Constitution, they withdrew or subtracted so much 


' transferred to, and vested it in, the general govern- 
_ ment. The people, under the constitution, exercise 
their sovereign power through the agency of this go- 
' Yernment upon all subjects committed to it, in the 
_ Same way, and to the same extent, that they exercise 


~ on all othe 


| Slates should retain their entire sovereignty is ma- 
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ste [have been 80 unfortunate, that, my efforts to 
‘vent nullification, have brought upon me the 


not so understood; elsewhere an effort has been made 
to make an impression that I was favorable to this 
doctrine. 

When, in that debate, I used the expression, “that 
thecacts of congress must cease to operate in the 
state, and congress must acquiesce by abandoning, 
xe. a fair and liberal interpretation would have been, 
not that the acts of the state in convention, declaring 


jmpose on congress, so strong a moral obligation, as 
to induce it to abandon the exercise of the power or 
obtain a new grant of power. So, when I spoke of 
force the meaning was that congress should interpose 
js authority and direct the executive not to proceed 
in the execution of the laws, until the controversy 


| will detain the senate no longer upon a topic in 
ing. If a man is the best interpreter of his own 


explanation I have given. All liberal minded men wil] 
sounderstand me. From the illiberal I ask no indul- 
gence. I must be indulged, however, in one addi- 
tional remark: I was pleased to see the union men of 
South Carolina shortly after I delivered my speech 
on Foot’s resolution, seize the idea that it was neces- 


lifers so strongly with it that they held them in check 
for two years, and the latter at last only prevailed in 
the legislature by a single vote, in calling a conven- 


said by me produced the effect I have mentioned, 
but certain it is that they so acted, and thereby re- 
tarded and postponed this process of nullification for 
two years at least, and were well nigh defeating it 
altogether. 

l wish to make a few remarks upon the subject of 
secession, which is claimed for the states by some 


expectations and hopes which I have entertained of 


From 
the political history of the country my mind had 


constitution was to deprive the states of this right. 


perpetual. The very title of the articles is ‘‘arti- 
cles of confederation, and perpetual union.’’ The con- 
clusion of them declares, ‘‘that the articles thereo! 


So far as a league or mere compact could bind and 


Hence the necessity for a change, and therefore the 


sovereign power from the state governments, and 


their sovereignty through the state governments, up- 
Sjects. That it was not intended 
by the frame. of the federal constitution, that the 


nifest from the language of the letter, which wa* 
adopted unanimously by the convention, and trans- 
mitted with the constitution to the old congress—the 
language is, “It is obviously impracticable in the fe- 
deral government of these states, to secure all rights 
of independent sovereignty to each, end yet provide 
for the interest and safety of all. Individuals entering 
into society must give up a share of liberty to pre- 
serve the rest.” From this it appears that the con- 
vention well knew that the instrument they had form- 
ed deprived the states of a portion of their sovereign- 
ty, and argument is employed to reconcile the states 
to the surrender. 

In the same letter there is the following ‘In all 
deliberations, on this subject, we kept steadily in our 
view, that which appears to us, the greatest interest 
of every true American, the consolidation of our 
union, in which is involved our prosperity, felicity, 
safety, perhaps our national existence.” Now if se- 
cession be a constitutional right, what has been gain- 
ed by the adoption of the constitution towards con- 
solidating the union? Nothing, yes, less than nothing. 
Under the confederation, had a state seceded it would 
have been a breach of its plighted faith, and solemn 
engagements, and would have been just cause of war; 
but according to the doctrine now contended for, a 
state can at her sovereign will and pleasure, as a mat- 
ter of right, without giving offence, or cause of war, 
abandon and go out of the union; and break up the 
whole government—I have never supposed for a mo- 
ment that this rightexisted, but on the contrary, that 
one great object, in the foundation of this govern- 
ment, was to deprive the states of this right, and to 
have a general government clothed with powers suf- 
ficient to prevent it, should such an attempt be made 
by any One or more states. 

Gentlemen seem unwilling to take a full view of 
the altered state of things produced by the adoption 
of the constitution. Rights were acquired as well as 
surrendered upon the formation of this government, 
—the people of each state surrendered a portion of 
their sovereignty; and pre-existing rights and requir- 
ed the advantages appertaining, to a union of all the 
people and all the states. The wisdom and physical 
strength of the whole country, is united for the pur- 
pose of defending the rights of any particular mem- 
ber, of the union, which may be invaded. In all our 
external relations, the states are a portion of a great 
nation and government. Our respect abroad and se- 
curity at home depends upon the rights acquired and 
secured by the federal constitution. Every state and 
citizen, of the United States, has an interest, in the 
henor and glory achieved by the sons of Carolina in 
that war, by which we obtained our hberty and in 
that war, which was waged to secure it; and the fe- 
deral constitution confers on the other states, a right 
to demand all the courage and chivalry of that state 
in any future emergency, in a conflict with a foreign 
power. I need not dwell on the consequences of 
this doctrine of secession—the evils are too apparent 
and appalling to every mind; wars between the states 
will immediately ensue; causes of irritation will 
spring up, which nothing but a superintending gene- 
ral government can prevent. The states will contract 
alliances with different foreign powers, and we shall 
be brought to fight battles, not for liberty and inde. 
pendence as heretofore, but on account of the quar- 
rels of other powers on which we may respectively 
be dependent. We shall cease to be a great nation, 
and nothing will be seen but fragments of this once 
mighty empire, fit only to be gathered up, and used 
by the pirates of power. Sir, I do not vote for this 
measure, because it has been asked for, and is to be 
used by a chief magistrate, in whom I have confi- 
dence. I would act in the same way were the go- 
vernment in the hands of others not of my choice. I 





support it because I believe it to be the duty of con- 

















































>, 











220 


——— es 














gress to place the necessary means in the hands of 


him, who is made responsible by the constitution, for 
the execution of the laws. It has been said, that this 
is novel and unprecedented legislation. Not so; the 
Jaws to enforce the embargo were as strong, and con- 
tained similar provisions—except that clause in the 
Ist section of this bill, which authorises the general 
government to retire from the land to the water, for 
the purpose of avoiding collision with the authorities 
ef South Carolina. The senator [Mr. Miller, of South 
Carolina}, has said that South Carolina adopted her 
constitution in the year 1790, after the formation of 
the federal constitution, and if any thing be contain- 
ed in the state constitution inconsistent with the fe- 
deral constitution, the last expression of the will of 
the people must prevail, and it will be obligatory 
upon the citizens of that state. 1 understand the 
‘true principle to be precisely the other way. The 
people ef that state and all others, have agreed 
‘and so expressed themselves in the federal consti- 
tution, that it shall not be so. It is there declared, 
“¢That the constitution and laws of the United States 
made in pursuance of it, shall be the supreme law 
of the land, and the judges of every state shall be 
bound thereby, any thing in the constitution or laws 
of any state to the contrary, notwithstanding.” 
From this provision in the constitution, it is appa- 
rent that any act of a convention or legislature of a 
state, which conflicts with the constitution or laws of 
the United States, passed in pursuance of the consti- 
dution, is utterly void and of no effect. The same 
senator has urged, that sovereignty is indivisible; and 
therefore, the entire allegiance of the citizens of 
South Carolina is due to that state. His error lies in 
the application of his principle: in this country the 
sovereignty is in the people—and I am willing to 
grant that it is indivisible, but it does not follow that 
its exercise cannot be parcelled out between differ- 
ent agents or governments. The other senator from 
South Carolina, [Mr. Calhoun],.has stated that the 
high expectations which had been formed by the 
southern portion of the United States, previous to the 
present chief magistrate’s coming into power, have 
been disappointed. It will do injustice to no one, to 
examine whether this allegation be well founded— 
and I will venture to say, if there be any portion of 
this union whose political principles have been acted 
upon more than others, it is the south. One great 
subject of complaint from that quarter, was the large 
Ps reat expenditure of public money for inter- 
nal improvements. This source of expenditure has 
been dried up by the president’s veto upon the Mays- 
ville road bill, and other subjects of internal improve- 
ments of the like kind. The people of the southern 
states are generally opposed to the re-chartering of 
the bank of the United States. The president, at 
the hazard of every thing that relates to himself, has 
placed himself in opposition to this institution, whose 
power could have crushed any other man in the na- 
tion. The Indian tribes in the southwest were a 
great inconvenience and annoyance to that portion of 
the union. They have been nearly all removed to 
the west of the Mississippi, in consequence of trea 
ties made by this administration. The great evil of 
which the South complained, was the oppressive and 
unjust tariff’ of 1828. The president has, upon all 
proper occasions, recommended its reduction to the 
wants of the government—has used, and is at this 
time using, all his influence for that purpose. Fur- 
ther, be has, by closing up the avenues of ex pendi- 
ture, produced the necessity of a speedy reduction. 
Do these things furnish any evidence that the South 
has been disappointed, or has any just cause of com- 
plaint? On the contrary, do they. not afford abun- 
dant proof that the chief magistrate has not been in- 
attentive to the just claims of that section of the 
country. IJtis true, be has aot confined his regards 
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to them alone. Wherever the same reasons eXisted 
in any other section of the United States, he has acteg 
in the same manner towards them. He has not on) 
removed the Indians from the south west, but like. 
wise from the north west. He has shewn equal gs. 
siduity and attention to other interests. He has ob. 
tained more indemnities from foreign nations for jp. 
juries committed upon the commerce of the citizen, 
of the United States, than has ever been effected yp. 
der any former administration. Whether this }¢ 
owing to superior political skill or superior good for. 
tune, we need not inquire. . One thing is certain, 
many citizens to the north and east have been greatly 
benefitted by the results which have attended our fo. 
reign negotiations. The senator from South Caro]j. 
na [Mr. Calhoun] admits, that that state has Jeyis}a. 
ed the general government out of its limits, and be 
now complains, that we wish to apply force. Th 
answer is very obvious; the laws of South Caroling 
authorise the use of force to prevent the execution 
of the laws of the United States; therefore, congress 
must authorise force to defend the laws, or submit 
io the dictation of that state. It is avowed on this 
floor, by her senators, that if this bill passes, South 
Carolina will employ military force to carry into ef. 
fect her ordinance and laws. Ihave never doubted 
that South Carolina was settled in her purpose upon 
this subject. Her citizens are in an error, 4 gross 
error; but when men have made up their minds, and 
have resolved on their purpose, they do not go back 
to inquire into the propriety of the determination a 
which they have arrived—with them, the time for 
reasoning has passed by—they have decided on ac- 
tion, and will not now stop to calculate the conse 
quences; look at her military preparations,—arms, 
and all the munitions of war, are purchased; volur- 
teers to the number of twelve thousand, are autho 
rised by law; orders for the purchase of provisions 
have been issued; volunteers are daily tendering theit 
services; the commanding general has procured 4 
supply of sugar for the purpose of trying the force 
and effect of their writ of replevin. These things 
cannot be mistaken. These are not blustering med; 
they are brave, and will fight; and my only wish is, 
that the government shall be prepared with the ne 
cessary means to prevent a prostration of the laws; 
and surely gentlemen ought not to object to this, ul 
less they have made up their minds, that one stale 
shall control the whole union. 

it has been intimated by the senator from South 
Carolina [Mr. Calhoun] who sits on my right, that the 
chief magistrate seems desirous to make war on the 
men, women and children of South Carolina— 0 
thing is more unfounded. We have called for all 
the orders, which have been issued to the military 
and naval officers stationed near Charleston. They 
have been laid before us—a spirit of peace and for- 
bearance breathes through the whole of them—all 
offensive movements and conduct are strictly forbid: 
den—all collision to be avoided, unless in the single 
case of an attempt by an armed force to seize the public 
property ,or to take dutiable goods out of the possessi00 
of the collector before the duties are secured. The pre 
sident could not say or do less, unless he wholly dis 
regarded his high constitutional duty, the imperative 
language of which is, that, ‘the shall take care that 
the laws be faithfully executed.”” There can be 00 
misunderstanding upon this subject, no violence cat 
occur, unless commenced by the state of South Care 
lina, and should such madness prevail on her part, |! 
ought to be, and will be, firmly met by the execulivé 
departments of this government—and I should cons 
der congress as essentially failing in its duty, wer 
it to withhold the necessary means. J regret eX 
tremely that time will not permit me to reply at large 
to what has been said by the senator from Mississi[?! 


[Mr. Poindexter] a few of his remarks, however mus! 
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be attended to: he says that the act of 1795 only au- 
thorises the militia to be called out when the presi- 
dept shall be notified of the necessity for doing so, 
by the governor of a stale. This is the provision of 
the first seclion which applies to cases of insurrec- 
tion —but the 2d section of that act, gives more pow- 
er to the executive of the United States, in cases of 
obstruction to the laws than this bill confers. I will 
read it to the senate. 

“Sec. 2. And be it further enacted, that whenever 
the laws of the United States shall be opposed, or the 
execution thereof obstructed, in any state, by com- 
binations too powerful to be suppressed by the ordi- 
nary course of judicial proceedings, or by the powers 
yested in the marshals by this act, it shall be lawful 
for the president of the United States to call forth 
the militia of such state, or of any other state or 
states, aS May be necessary to suppress such combi- 
nations, and to cause the laws to be duly executed; 
and the use of the militia so to be called forth may 
be continued, if necessary, until the expiration of 
thirty days after the commencement of the then next 
session of congress.”’ 

Under this provision, the president is not to be no- 
tified, or called on, by the governor of a state; and 
in the case Defore us, it would be absurd to make 
such a provision, when the executive of South Caro- 
lina is the military head and leader of the opposition 
tothe laws. Itis said, nothing of an offensive cha- 
racter has been done by the state of South Carolina. 
It is true, they have not laid violent hands upon the 
collector, or the property in his possession, but they 
have promised, in the most solemn manner, that they 
will do so, and they are preparing their 12,000 men 
to effect their purpose. lam constrained to believe 
they are in earnest; it would be an insult to them to 
say that all they have done is mere boasting. 1am, 
therefore, in favor of preparing to meet them defen- 
sively in the strongest attitude they can assume. The 
argument of Mr. Alexander Hamilton, in the New 
York convention, is relied on to sustain the opposi- 
lion to this bill. He argued against the old, and in 
favor of the new government, because war under the 
confederation would ensue between the general and 
stale governments; and to avoid this, a government, 
capable of passing by the state legislatures, and act 
ing directly upon the citizens, should be preferred. 
This was an enlightened view of the federal constitu- 
lion. The two governments were designed to act- 
independently of each other. This was for the purpose 
of avoiding collision, but South Carolina, in the pre- 
seulinstance, has not confined her action to the sphere 
assigned her by the constitution, but has stepped be- 
yond her constitutional limits, and has, with a bold 
hand, seized upon the powers of the general! govern- 
ment. If civil war ensues, it grows out of her ag- 
gression, not from any thing done by this government, 
or any department of it. The opinion of Mr. Wilson, 
in the Pennsylvania convention, has been referred to, 
ladmit that his opinions are high authority, and I 
rely on them for the purpose of shewing that the 
opinions | have heretofore expressed are correct. 

He says, ‘‘that the supreme power resides in the 
people, as the fountain of government, that the peo- 
ple have not, that the people meant not, that the peo- 
ple ought not, to part with it to any government 
Whatsoever. In their hands it remains secure; they 
can delegate it in such proportions, to such bodies, 
on Such terms, and under such limitations, as they 
think proper. 1 agree that there cannot be two sove- 
reign powers on the same subject. 

‘‘f consider the people of the United States, as 
forming one great community, and I consider the peo- 
ple of the different states, as forming communities 
again, on a lesser scale; from this great division of 
the people into distinct communities, it will be found 
hecessary, that ditlerent proportions of legislative 





powers should be given to the governments accord- 
ing to the nature, number and magnitude of their ob- 
jects. 

, ‘“‘Unless the people are considered in these two 
views, we shall never be able to understand the prin- 
ciple on which this system was constructed. I view 
the states as made for the people as well as by them, 
and not the people as made for the states The peo- 
ple, therefore, have a right whilst enjoying the unde- 
nied powers of society to form either a general go- 
vernment or state governments, in what manner they 
please, or to accommodate them to one another, anid 
by this means preserve them all.” 

The principles here laid down present the federal 
and state governments and the relations which each 
citizen bears to them respectively, in their true light. 
In reference to general subjects, committed by the 
constitution to the general government, the people 
of the United States are one community or nation, 
and each citizen owes allegiance to the general go- 
vernment to that extent; for all other purposes, the 
allegiance of each citizen is due to the state in which 
he lives. 

In the Olmstead case, the state of Pennsylvania in- 
terposed its authority to protect the heirs of Ritten- 
house from an execution, issued from the federal 
court-—by order of the governor; the militia, were 
called out, under the command of genera! Bright, and 
they by force prevented the marshal, from exeeuting 
the process. The commanding general, however, 
and others who assisted him were afterwards indict- 
ed, convicted, and sentenced to undergo fine and im- 
prisonment. In this decision the state of Pennsylva- 
nia acquiesced. From this | infer that the state au- 
thorities can furnish no protection to the citizen, in 
his resistance to the laws of the union. I am admo- 
nished by the late hour of the night, as well as by the 
exhaustion of my own strength, that it is time to 
bring my remarks to a close. I cannot, however, 
take my seat, without saying a few words upon ano- 
ther subject, intimately connected with the one un- 
der discussion—I mean the tariff laws, which have 
given rise to that unpleasant condition in which our 
country is placed. Some object to our acting upon 
that subject, at the present session, on account of the 
threatening attitude assumed by South Carolina; 
with me this objection weighs very little. Her er- 
rors, however great, and great they certainly are, 
will not justify me in doing wrong. This bill, if pass- 
ed, it seems to me, should remove that difficulty from 
every mind, by it, we shall have vindicated the laws 
of the union—and have met her legislation, with ef- 
fectual countervailing acts on the part of this govern- 
ment. If this will not still satisfy gentlemen; and they 
insist on retaining the tariff laws in all their present 
oppressive forms, the blood which may be shed shall 
be upon other skirts, not mine. 

When the blood of my countrymen is flowing, when 
widows and orphans are making, in this unnatural 
conflict, | desire to be abie to raise up pure and un- 
defiled hands before my God and country, and say if 
my counsels had prevailed, this had not been so. Sir, 
so solicitous am | to see the present difficulties fairly 
adjusted, that upon my return to the bosom of my 
constilutents, if | could only say, we have prevailed, 
justice has triumphed, the union is safe, peace, good 
will, and brotherly love, reign throughout the land, 
I would not exchange that luxury of feeling, that rich 
repast of the heart, which it would afford, for the 
victor’s or conqueror’s laurelled wreath. 

9B eee 
MR. CALHOUN’S RESOLUTIONS, &e. 

(These resolutions, with those offered by Mr. Grundy, 
of Tennessee, and Mr. Clayton, of Delaware, and the 
debates upon them, are so intimately connected with the 
discussion on the bill further to provide for the collection 
of duties on imports, and especially Mr. Calhoun’s 
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speech, (which is a rejoinder to that of Mr. Webster), 
that: we give the whole a place here, so far as they have 


been reported. Eprronr. | 


MR, CALHOUN’S RESOLUTIONS. 


In the senate, Jan. 22. Mr. Calhoun rose and offered 


the following resolutions: 


** Resolved, That the people of the several states com- 
posing these United States are united as parties to a con- 
stitutional compact, to which the people of each state ac- 
ceded as a separate sovereign community, each binding 
itself by its own particular ratification; and that the union, 
of which the said compact is the bond, is an union between 


the states ratifying the same. 


** Resolved, ‘That the people of the several states, thus 
united by the constitutional compaet, in forming that in- 
strument, and in creating a general government to carry 


into effect the objects for which they were formed, dele- 
gated to that government, for that purpose, certain defi- 


nite powers, to be exercised jointly, reserving at the same 
time, each state to itself, the residuary mass of powers, 
to be exercised by its own separate government; and that 
whenever the general government assumes the exercise 
wers not delegated by the compact, its acts are un- 
authorised, and are of no effect; and that the same govern- 


of 


ment is not made the final judge of the powers delegated 


to it, since that would make its discretion, and not the 


constitution, the measure of its powers; but that, as in all 


other cases of compact among sovereign parties, without 
any common judge, each has an equal right to judge for 
itself, as well of the infraction, as of the mode and mea- 


sure of redress. 

“¢ Resolved, That the assertions that the people of those 
United States, taken collectively as individuals, are now, 
or ever have been, united on the principle of the social 
compaet, and as such are now formed into one nation or 
people, or that they have ever been so united in any one 
stage of their political existence, that the people of the se- 
veral states composing the union have not, as members 
thereof, retained their sovereignty; that the allegiance of 
their citizens have been transferred to the general govern- 


ment; that they have parted with the right of punishing 
treason through their respective state governments; and 
he of judging in the last resort 


that they have not the rig 
as to the extent of the powers reserved, and of conse- 

uence of those delegated; are not only without founda- 
tion in truth, but are contrary to the most certain and plain 
historical facts, and the clearest deductions of reason; 
and that all excreise of power on the part of the general 
arg or any of its departments, claiming authority 


rom such erroneous assumptions, must of necessity be 
directly and inevitably, to 
subvert the sovereignty of the states, to destroy the fede- 
ral character of the union, and to rear on its ruins a con- 
solidated government, without constitutional check or li- 
mitation, and which must necessarily terminate in. the loss 


unconstitutional—must ten 


of liberty itself.” ; 
The resolutions were ordered to be printed. 


January 23. The resolutions offered yesterday by Mr. 


Calhoun were takeu up for consideration—when 


Mr. Maneum moved the postponement of their dis- 


cussion until Monday. ; 
Mr. Calhoun having expressed his acquiescence, Mr. 


Grundy expressed a hope that the gentleman from North 
Carolina would for a moment withdraw his motion, in or- 
der to give him an opportunity. to present an amendment 
to, or rather a substitute for the original resolutions. His 
substitute might then be printed, and the whole might be 
He would, after offering his amend- 


taken up together. 
ment, acquiesce in any motion for postponement. 
Mr. Mangum withdrew his motion. 


Mr. Grundy then moved the following as a substitute 


for the original resolutions: ark Sy: 
“1. Resolved, That by the constitution of the Unitec 


States, certain powers are delegated to the general go- 
vernment, and those not delegated nor prohibited to the 
states, are reserved to the states, respectively, or to the 


e. 
02, Resolved, That one of the powers expressly grant- 
ed by the constitution to the general government, and pro- 


hibited to the states, is that of laying duties on imports. 


«3, Resolved, That the power to lay imposts is by the 
constitution wholly transferred from the state authorities 
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to the general government, without any reser 
power or right on the part of the state. 

“4. Resolved, ‘That the tariff laws of 1828 
are exercises of the constitntional power possessed by the 
congress of the United States, whatever various Opinions 
may exists to their policy and justice. 

“5. #tesolved, ‘That an attempt on the part ofa State to 
annul an act of congress passed upon any subject exclusive. 
ly confided by the constitution to congress, is an encroach. 
ment on the rights of the general government. 

“6. Hesolved, That attempts to_obstruct or prevent the 
exeeution of the several acts of congress imposing duties 
on imports, whether by ordinances of conventions, or |e. 
gislative enactments, are not warranted by the constitu. 
tion, and are dangerous to the political institutions of the 
country.” > 

Mr. Grundy moved that the resolutions he had offered 
be printed. 

Mr. Webster suggested that the motion, to be correct 
in point of form, should be, to postpone the whole sub. 
ject till Monday, and,-in the mean time, to print the 
amendment. 

Mr. Mangum then varied his motion to embrace the 
two objects; and the motion for postponement was they 
agreed to. 

January 24. Mr. Clayton rose for the purpose of sub- 
mitting a resolution for the consideration of the senate. 
The gentleman from South Carolina near him, (Mr. Cal- 
houn), had on Tuesday offered resolutions declaratory of 
the powers of the government and the states, which had 
been made the order of the day for Monday next. To 
these resolutions, the gentleman from Tennessee, (Mr, 
Grundy), had proposed amendments, which were printed, 
and were to be moved again whenever the original reso- 
lutions should be considered. ‘These amendments, while 
they declare the several acts of congress laying duties on im- 
ports to be constitutional, and deny the power of a single 
state toannul them, or any other constitutional law, tacitly 
-}yield the whole doctrine of nullification by the implied 

admission that any unconstitutional law may be judged of 
by the state in the last resort, and annulled by the same au- 
thority. He dissented from this doctrine—and if he had 
rightly considered the proposed amendments, it became 
his duty to place on record his own sentiments and that of 
the state he in part represented, on this most important 
subject, affirming the just powers of this government, and 
repudiating the whole doctrine contended for and asserted 
in the resolutions of the gentleman from South Carolina. 
Differing on this subject, as he formerly bad in debate 
here, from the gentleman from Tennessee, he knew no 
middle ground on which they could meet, no point of eon- 
cession to which he should be willing to go, short of a full 
recognition of the true principles of the constitution as as- 
serted in the resolution he was about to offer. He then 
submitted the following resolution; which was read, laid 
on the table, and ordered to be printed for the use of the 
senate. 

Resolved, That the power to annul the several acts of 
congress imposing duties on imports, or any other law of 
the United States, when assumed by a single state, is ‘‘in- 
compatible with the existence of the union, contradicted 
expressly by the letter of the constitution, unauthorised by 
its spirit, inconsistent with every principle on which 1t 
was founded, and destructive of the great object for which 
it was formed,” that the people of these United States are, 
for the purposes enumcrated in their constitution, ONE 
PEOPLE AND A SINGLE NATION, having delegat- 
ed full power to their common agents to preserve and de- 
fend their national interests for the purpose of attaining 
the great end of all government, the safety and happiness 
of the governed; that while the constitution does provide 
for the interest and safety of all the states, it does not se- 

cure all the rights of independent sovereignty to any; that 
1) the allegiance of the peopie is rightfully due and has been 
freely given to the general government, to the extent of 
all the sovereign power expressly ceded to that govern- 
ment by the constitution; that the supreme court of the 
United States is the proper and only tribunal in the last 
resort for the decision of all cases in law and equity aris 
ing under the constitution, the laws of the United States, 
and treaties made under their authority; that resistance 
to the laws founded on the inherent and inalienable right 
of all men to resist oppression is in its nature revolu- 


vations of 


and 1839, 





= 
“Se 





tionary 
these 
to con 
whieh 
terest 
of its 
just ad 
all the 
cution 
Mr. 
from * 
amend 
a part 
Jan 
Jution 
verno 
agree 
tee, t 
an or 
by pr 
in the 
(Mr. 
of th 
cong! 
with | 
restet 
He 
pulou 
conta 
chara 
impa: 
fuse | 
been 
but 1 
demo 
Mr 
gene! 
and | 
cases 
indiv 
Was | 
of Se 
putth 
in th 
peop 
scien 
sive; 
to he 
the | 
void, 
the s 
State 
and 
indiy 
the n 
and 
thers 
Staty 
He 
Woul 
cong 
view 
men 
tion 
give) 
and 
Ast 
rect, 
or | 
pres 
unit 
man 
have 
legis 
ing, 
Wha 
80Ve 
Can 

































































= —_> sor - 
’ —=>S_-— 


—_-- 








tionary and_extra-constitutional—and that, entertaining 
se views, the senate of the United States, while willing 
eso de every thing to any honest difference of opinion 
to conce - a , , 
whieh ean be yielded consistently with the honor and in- 
terest of the nation, will not fail in the faithful discharge 
of its mest solemn duty to support the executive in the 
just administration of the government, and clothe it with 
‘all the constitutional power necessary to the faithful exe- 
cution of the laws and the preservation of the union, 

Mr. C. then gave notice that, whenever the gentleman 
from Tennessee should move his resolution, by way of 
amendment, the above would be moved as a substitute for 
a part of the proposed amendment. 

January 22. On presenting in the senate his reso- 
jutions in relation to the powers of the federal go- 
yernment, Mr. Calhoun, on rising, said, that not 
agreeing with the chairman of the judiciary commit- 
tee, that the measures proposed in the bill were of 
on ordinary character, and such as were sustained 
by precedents, but, on the contrary, fully according 
in the declaration of the senator from Mississipp,, 
(Mr. Poindexter), that it would, in fact, be a repeal! 
of the constitution, should it receive the sanction of 
congress, he had risen to offer three resolutions, 
with a view of testing the principles on which the bill 
rested. 

He had drawn them with great care; with a scru- 
pulous regard to the truth of every assertion they 
contain, which he believed no one who valued his 
character for candor, could contradict, and that no 
impartial jury in christendom could, on an issue, re- 
fuse to render a verdict in their favor, and he had 
been equally scrupulous in making no deductions 
but what were sustained by the clearest and most 
demonstrative reasoning. 

Mr. C. said, that though the bill was couched in 
general terms, and made applicable to all the states, 
and though it referred, apparently on its face, to 
cases only of insurrection or lawless resistance of 

individual foree, yet it would not be denied that it 
was intended to be applied particularly to the case 
of South Carolina, and with the intention not of 
putting down the lawless combinations of individuals 
in that state, but the authorised opposition of the 
people of South Carolina, to an act which they con- 
scientiously believed unconstitutional and oppres- 
sive; and as such, exercising the right which belongs 
\o her in the last resort, as a sovereign member of 
the confederacy, she has declared to be null and 
void. Whatever resistance then, may be made in 
the state of South Carolina, is a resistanee by the 
state itself, authorised by her sovereign authority, 
and not the resistance of a lawless combination of 
lidividuals. It is to put down this resistance that 
the measure now before the senate has been reported, 
and in this character it is wholly unprecedented; 
there is no example of the kind to be found on our 
statute book. 

Here then, said Mr. C. is presented the great, he 
Would say, the awfully important question—has 
congress the right to pass this bill? There are two 
views of our constitution, going back to its fanda- 
mental principles; one contained in the proclama- 
ion and the message of the president, which have 
given birth to the bill, and the other the ordinance 
and proceedings of the people of South Carolina. 
As the one or the other of these views may be cor- 
rect, the bill must be pronounced to be constitutional 
or unconstitutional. If it be true, as stated by the 
President, that the people of these United States are 
uuited on the principle of a social compact, as so 
many individuals constituting one nation—if they 
‘ave transferred to the general government their al- 
oe nee —if they have parted with the right of judg- 
waren last resort, what powers are reserved and 
a elegated—then, indeed, the states are without 

reignty, without rishts, and no other objection 
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its expediency. Butif, on the other hand, these po- 
sitions are utterly false—if, in truth, the constitution 
is the work of the people, forming twenty-four dis- 
tinct political communities—if, when. adopted, it 
formed a union of states, and not of individuals—if 
the states have not surrendered the right of judging, 
in the last resort, as to the extent of the reserved, 
and of course of the delegated powers—then, in- 
deed, there is not a shadow of foundation in the con- 
stitution, to authorise the bill, but, on the contrary, 
it would be wholly repugnant to its genius, destruc- 
tive of its very existence, and involved a political 
sin of the highest character—of the delegated acting 
against the sovereign power—of the crealure warring 
against the creator. 

In making these assertions, Mr. C. said he had the 
authority of the president of the United States him- 
self. He had tacitly acknowledged, that if the views 
of the constitution on which the state of South Ca- 
rolina has acted be correct, then neither this nor any 
other measure of force could be adopted against 
her. On no other principle could the long and elabo- 
rate argument (and false he was compelled to say as 
long and elaborate); contained in the proclamation, 
and in the message, be explained. Well might the 
president feel, that unless the doctrines on which 
South Carolina had acted could be successfully re- 
sisted, it would be impossible for the government to 
adopt any measure against her. Which presented 
the great and solemn quéstion—are they true or not? 
on which he proposed to make a few remarks, with 
the intention that the senate might duly and delibe- 
rately reflect on them in the short interval between 
this and Monday next—(the day fixed for the discus- 
sion of the bill). 

The great question at issue is, where is the para- 
mount power? Where the sovereignty in this com- 
plex, but beautiful and admirable system (if well un- 
derstood) is lodged; for where the sovereignty is, 
there too must be the paramount power. A few 
plain, and simple, and incontrovertible positions 
will determine this point. That the people of the 
states, as constituting separate communities, formed 
the constitution, is as unquestionable as any histori- 
cal fact whatever. It stands upon the most durable 
and unquestionable record—as much so as the re- 
cords of any court in the universe; and that the 
union, of which the constitutional compact is the 
bond, is a union between states, and not between a 
mere mass of individuals, rests on authority not less 
high—on the constitution itself, which expressly de- 
clares, in the articles of ratification, that it shall be 
binding between the states ratifying the same—words 
more explicit, he would say technical, could not be 
devised; yet as certain as these facts are, they can- 
not be admitted without admitting the doctrines for 
which South Carolina contends. They, by the most 
certain and direct deduction, conelusively will show 
where the paramount power of the system is; where 
its sovereign authority resides, 

No one will pretend that the sovereignty is in the 
government. ‘To make that assertion would be to 
back to the Asiatic idea of government—it is searcely 
European, as the most intelligent writers in that 
section of the globe long since traced sovereignty to 
a higher source. No, the sovereignty is not in the 
government, itis inthe people. Any other concep- 
tion is utterly abhorrent to the ideas of every Ameri- 
can. There is nota particle of sovereignty in the 
government. If, then, it be in the people, which 
cannot be denied, unless by extinguishing the lights 
of political science for more than two thousand 
years, the only possible question that can remain is, 
in what people? In the people of the United States 
collectively, as a mass of individuals, or in the peo- 
ple of the twenty-four states, as forming distinct 
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The facts already published decide this question, 
and prove the sovereignty to be in the people of the 
several states. No such community ever existed, as 
the people of the United States, forming a collective 
body of individuals in one nation, and the idea that 
they are so united, by the present constitution as a 
social compact, as alleged by the proclamation, is 
is utterly false and absurd. To call the constitution 
the social compact, is the greatest possible abuse of 
language. 
not an expression in the whole science of politics, 
more perfectly definite in its meaning than the social 
compact. It means that association of individuals, 
founded on the impftied assent of all its members, 
which precedes all government, and from which go- 
vernment or the constitutional compact springs; and 
yet the president, in the daring attempt to put down 
our federal system has ventured to confound things, 
so totally dissimilar. The sovereignty, then, is in 
the peopie of the several states, united in this federal 
union. It is not only in them, but in them unim- 
paired; not a particle resides in the government; 
not one particle in the American people collectively. 

The people of the states have, indeed, delegated a 
portion of their sovereignty, to be exercised con- 
jointly by a general government, and have retained 
the residue to be exercised by their respective state 
governments But to delegate is not to part with or 
toimpair power. The delegated power in the agent 
is as much the power of the principal as if it remained 
in the latter,and may, as between him and his agent, 
be controlled or resumed at pleasure. Now mark 
the consequence. 

No one can deny that the act ef the sovereign 
binds the citizen or subject The latter is not indi- 
vidually responsible for the act of the political com- 
munity of which he is a member, and to which he 
owes allegiance. The community only is responsible. 
This is a principle universally recognized; but with- 
out regarding a principle so obvious ~formed upon 
the highest sense of justice—this bill proposes to 
make the citizen of South Carolina individually re- 
sponsible for the sovereign acts of the state to which 
he owes his allegiance! An outrage, more than barba- 
rian, upon the fundamental principle of political in- 
stitutions, as has ever been recognised by all people 
so far advanced in civilization as to be formed into 
politicul communities. None can doubt that the 
convention of the people of South Carolina is the 
true organ of her sovereignty. According to our 
American ideas, sovereignty, instead of lying dor- 
mant in the mass of individuals composing a state, 
and, instead of being capable of being called into 
action by a revolutionary movement only, has a 
known, organic, and peaceable means of action, 
That means is a convention of the people. Through 
its instrumentality all our constitutions—state and 
federal, were formed and ratified. Through the 
same authentic voice the people of South Carolina 
spoke in her late ordinance; which as far as her 
citizens are concerned, is not less obligatory than 
the constitution itself. 

It is to see that, under this aspect of the subject, 
this bill presents a question infinitely beyond that of 
the tariff or its constitutionality; of nullification, or 
whether the supreme court is the tribunal appointed 
by the constitution to decide questions in controversy 
between the states and federal government. Itsweeps 
away the whole of these questions. It may be ad- 
mitted, to illustrate this idea, that the tariff is consti- 
tutional; that the supreme court is the authority ap- 
pointed by the constitution to judze questions in con- 
flict between the state and federal government; and 
yet this bill cannot be justified. High as the autho- 
rity of the court may be, its powers are but dele- 

ated powers; it makes a part of the government 
itself, and like every other portion of the govern- 
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of the state; but, even in that case, the state asa 
community, and not its citizens individually, are 
liable. The state as a community can break no law 
It can, as a sovereign body, be subject to none. It 
may pledge its faith; it may delegate its powers; j, 
may break the one and resume the other; but the 
remedy, in such cases, is not hostile enactments; not 
law, by which the citizens individually are made re. 
sponsible, as the bill most absurdly and preposter. 
ously proposes, but open force; war itself; unless 
there be some provision, of a remedial and peacefy| 
character, provided in the compact. 

I am not now, said Mr. C. about to discuss the 
question .of using force on the part of the federal 
government against the state. That question is not 
now before the senate; but should it be presented ip 
any stage of this proceeding, I stand ready to prove 
that this government has no right, even, to resort to 
force. The illustrious men who framed our consti- 
tution were too wise and patriotic to admit of the 
introduction of force, in constituting a federal sys 
tem, they had too profound a knowledge of the hu- 
man heart; too deep an insight into history, not to 
perceive that the introduction of force into sucha 
system, must necessarily lead toa military despotism. 
The fabric is too delicate to stand its rude shock. 
They devised, as a substitute, a far more effectual 
and peaceful means—one much more consonant to 
the advanced progress of political science and civi- 
lization. He alinded to the provision by which all 
contests for power, between the federal government 
and the states, may be virtually decided in a conven- 
tion of the states. That is the true, wise, and con- 
stitutional means of terminating this controversy. 
Let the states be convened in convention; let the 
stockholders, if he might be permitted so to express 
himself, of this great political partnership be called 
together that all conflicts of power between the di- 
rectors and any portion of the stockholders may be 
determined in conformity to the provisions prescribed 
in the cnarter of association. 

If then, ina case supposed, where, for the sake of 
the argument, the constitutionality of the tariff is con- 
ceded, and with the same view the anthorily 
claimed for the supreme court, acknowledged, there 
would be no right to pass this bill of pains and penal- 
ties on the citizens of South Carolina, for adhering 
to their allegiance to the state, how much stronger 
must be the objection to its passage, when we advert 
to the fact, that it is not a case of resumption of 
power delegated to the government, but the defence 
of reserved powers against unconstitutional en- 
croachment. So far from conceding the constitu- 
tionality of the tariff or the powers claimed for the 
supreme court, not only the state of South Carolina, 
but all the southern states, believe it to be not only 
unconstitutional, but highly oppressive; and that the 
supreme court, so far from being the tribunal 4p- 
pointed to decide political controversies, is limited 
by the constitution itself to cases arising in law and 
equity; and, of course, where the parties are amena 
ble to its process. 

Mr. C. said that he could not but perceive in the 
bill itself evidence that there was, on the part of ils 
authors, an internal feeling of the force of these ar- 
guments; they have not made it directly applicable 
to the case of South Carolina, nor to the case of 4 
state, opposing, on her own sovereign authority what 
she believes to be au unconstitutional act of the fe- 
deral government. If there be guilt, South Carolina 
alone is guilty. Why then make the provisions of 
the bill applicable to all the states? Why make it the 
general and permament law of the land? The other 
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states have not been even the adettors in the mighty 
struggle of South Carolina to maintain the constitu. 
tion and liberties of the country. She had been dis. 
countenanced even by her sister states, immediately 
interested in the issue! Why then commit the injus- 
tice of including them in its penal enactmeuts? Why 
disguise the real intevtion, that it is to coerce a so- 
vereign state, exercising her constitutional right of 
judging in the last resort, of her reserved rights, 
with a view of protecting her citizens against the 
encroachments of the federal government? Why 
not meet this mighty issue boldly and manfully? 
Whv confound the movements of a state with riots, 
mobs, and insurrections? But one reason can be 
assigned. A conscious instinct of the palpable in- 
justice and absurdity of such a bill. Mr. C. said, 
that viewing the bill on its principles, he conceived 
jt a virtual repeal of the constitution, as much so as 
if it was expressly drawn on its face with ‘be it en- 
acted by the authority of the senate and house of 
representatives, that the constitution be, and the 
same is hereby repealed.” Should it pass, it will 
effectually and forever put down our beautiful fede- 
ral system, and rear on its ruins a consolidated go- 
veroment. The sovereignty of the states would be 
forever submerged—that sovereignty which consti- 
tuted ours a federal system, and the loss of which 
makes it a consolidation. 

The issue is now before us; the decision cannot be 
much longer delayed; the rejection or the passage | 
of this bill will probably decide it forever. Let no 
one suppose that, in deciding this great question, our 
system will stop at mere consvlidation—it is but a 
stage in the certain progress to military despotism, 
and that the most odious and oppressive; as, in pro- 
portion to the independent, free spirit of the people, 
must be the sternness of the despotism necessary to 
hold them in subjection. But two modes of political 
existence can long endure in our country; the one, 
that formed, by the framers of our admirable con- 
stitution, a federal system, uniting free and inde- 
pendant states in a bond of union for mutual advan- 
tages, and to be preserved by the concurring assent 
of the parts—or a government of the sword. The 
choice is before us. 

Mr. C. said that he had drawn the resolutions 
which he was about to propose for the purpose of 
bringing the principles of this bill distinctly before 
the senate; and that he had accompanied them with 
the few remarks which he had made, with a view of 
calling the solemn attention of its members to the 
mighty consequences which he conscientiously be- 
lieved to be involved in its passage. He conceived 
it to be impossible to adopt the resolutions and to 
pass the bill, and that it was equally impossible to 
deny the facts on which they rest or reject the con- 
clusions deducted therefrom. 

(Mr. C. then moved the resolutions which are in- 
serted in page 222. ] 

JANUARY 28. 

The senate proceeded to the consideration of the 
resolutions offered by Mr. Calhoun, in reference to 
the powers of the general government when in con- 
flict with those of the states—being made the special 
order for this day. 

The resolutions were read, and also the resolutions 
moved by Mr. Grundy by way of amendment or sub- 
stitute therefor. When 

_Mr. Mangum then rose and stated, that it was on 
his motion, some days azo, that these resolutions had 
been postponed, and made the order for to-day. The 
motives which had governed him, in making the mo 
lion at that time, operated on him at this moment to 
make a further postponement. He could not per- 
ceive that there was any good which was likely to 








arise, either to the country, or to the individual state, 
Which was immediately concerned, from the present 
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discussion of the momentous principles which were 
involved in these resolutions, and the only effect of 
which would be to create an excitement mischievous 
in its tendency, and the issue of which could not be 
anticipated. It had been his hope that before this 
time there would have been a salutary action of the 
other branch of the legislature, which would have 
dispensed with the necessity of any hasty action of 
this branch on a subject of such vast importance. 
With a view to the restoration of tranquillity he had 
hoped that the measure now pending in the other 
house would have been by this time brought to a 
happy result; and that by this result the discontents 
which, in a particular manner, existed in one state of 
the union, and which, in a less degree, prevailed in 
many others, would have been conciliated and sooth- 
ed into harmony. He was aware that, in a certain 
quarter, there was a strong disposition to press upon 
the public mind, and to bring to a conclusion the vital 
question which now agitated the people. But, hav- 
ing, as he believed he had, accounts of the move- 
ments in that quarter, on which he could place the 
most implicit reliance, he entertained the belief that 
there was no ground to apprehend any dangerous 
movements. He still continued to hope, for he yet 
preserved his confidence in the good feeling, the jus- 
tice and the conciliating disposition of congress, that 
the bill now pending in the other house, would be 
passed without further delay, and that thus tranquil 
lity would be substituted for the discontents which 
were now so prevalent; and cherishing this hope, he 
intended now to move to postpone the further consi- 
deration of these resolutions and the amendment 
until Thursday next, and, to make them the spe- 
cial order for that day. He would state at this time, 
that if there should have been no special action in 
the house upon this subject before that time, he 
should then be induced to move a further postpone- 
ment of the resolutions for a few days. He therefore 
expresse 1 his hope that they who were understood to 
be personal friends of the executive would make ex- 
ertions to bring the matter to a peaceful issue, by 
urging the progress of the bill which was now pend- 
ing; and that they would not, by pressing at this mo- 
ment, topics of so momentous a character, evince a 
disposition to prevent the other branch from having 
ample time for full deliberation and discussion. He 
did not intend, by his motion, to cut off debate, or to 
prevent the final action of congress on the reselu- 
tions, as well as on all the great subjects which had 
now been submitted for legislative deliberation. He 
would now move the postponement which he had in- 
dicated; and he appealed to the gentleman from South 
Carolina to accede to his proposition, and still to 
evince a disposition to trust that the sense of justice, 
and the love of peace and of union, would operate in 
congress with such force that all these exeiting ques- 
tions would be settled to the satisfaction and the hap- 
piness of all. 

He then moved to postpone the further considera- 
tion of the resolutions and amendment, and to make 
them the special order for Thursday next. 

Mr. Foot then suggested to the chair that there 
had been offered by the senator from Delaware, (Mr. 
Clayton) another set of resolutions, as an amendment 
to the amendment offered by the gentleman from 
Tennessee, and which were also ordered to be print- 
ed. He asked for the reading of these resolutions. 

Mr. Clayton then rose, and requested the senator 
from North Carolina to withdraw his motion to post- 
pone, in order to allow him the opportunity of offer- 
ing, by way of amendment, the resolutions which he 
had already laid on the table. 

Mr. Mangum withdrew his motion. 

Mr. Clayton then moved to amend the amendment 
offered by Mr. Grundy, by inserting the resolutions 
which he had laid before the senate. He expressed 
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‘is entire acquiescence in the motion to postpone; 
nd one of his reasons for this acquiescence was, 
that, standing among the resolutions, if this subject 
were now to be taken up for discussion, it must of 
necessity give way, at one o’clock, to the special order 
of the day, and he wished that a debate so important 
in its character should be unbroken and continuous 
to its termination. 

Mr. Mangum then renewed his motion to postpone. 
In doing this, he expressed a hope that the gentleman 
from South Carolina would not suppose that he had 
any desire to give the go-by to his resolutions, or 
to prevent them from being submitted for the solemn 
deliberation of the senate. 

Mr. Webster then rose and said, that for one, he was 
disposed to allow the gentlemen from South Carolina 
to select their own time for the consideration of these 
resolutions; and, so far as they were concerned, he 
would be entirely unwilling to interrupt any arrange- 
ment which might be made between the senator from 
South Carolina and the gentleman from North Caro- 
«lina. But if he rightly understood the motives by 

which the senator from North Carolina had avowed 
himself to be actuated, the very same motives which 
now operated upon him to move the postponement of 
these resolutions, might, in ten minutes more, when 
the special order should be taken up, induce him to 
m ve also the postponement of the bill. He perceiv- 
ed that he did not misunderstand the object of the 
honorable senator; and if that gentleman should make 
such motion in reference to the bill, he, for one, 
‘would be found voting in opposition to the motion. 
It was his wish to go at once into the consideration 
of these important topics, and not to shun or to post- 
pone the discussion. He would himself prefer that 
the resolutions and amendments should be made the 
special order of the day, so that they might be taken 
up and discussed, in connection with the bill itself, 
and thus the widest range of debate would be open- 
ed. But in that view also, he had the utmost dispo- 
sition to defer to the wishes of the gentleman from 
South Carolina. Should it be the desire of that gen- 
tleman that the subjects be taken up for considera- 
tion separately, and apart, he would at once yield his 
own inclinations. But he could not consent to post- 
pone the discussion of the bill until Thursday. If 
the gentleman from South Carolina desired to post- 
pone the consideration of the resolutions, and to go 
at once into deliberation on the provisions of the 
bill, that gentleman should have his vote in carrying 
his wishes into effect. 

Mr. Calhoun suggested that perhaps the object of 
all might be accomplished were the gentleman from 
North Carolina so to modify his motion, as merely 
to postpone the further consideration of the resolu- 
tions until to-morrow. He understood the senator 
from North Carolina as signifying his assent to this 
suggestion. 

But before he resumed his seat, he had to make a 
request of the senator from Tennessee, as an act of 
justice, a sheer act of justice, which he had a right 
to claim at his hands, that he would withdraw the 
amendment which he had offered as a substitute for 
his resolutions. The state of South Carolina, acting 
in her sovereign capacity, and in defence of the 
rights reserved to her by the constitution, had found 
it necessary to annul an act of congress. The presi- 
dent of the United States considering the state as a 
mere mass of individuals, assuming to exercise rights 
to which they were not entitled, had recommended 
to congress the adoption of certain measures, and to 
this recommendation the committee on the judiciary 
had responded. He, standing there, as one of the 
representatives of the state of South Carolina, most 
unworthy to represent her at such an awful crisis, 
had submitted a series of propositions, with a view 
to bring the true question at once before the world. 








He had drawn up these resolutions with the utmogs 
care, and with the most scrupulous attention to the 
meaning of the Janguage; he had not admitted a pro- 
position which was not true—he did not intend t, 
say, merely, which he did not think to be true—py, 
which was not actually true. This then was the plea 
in bar which he bad put in, on the part of South Cg. 
rolina. He had interposed between the president of 
the United States and the state of South Carolina this 
plea in bar. 

He had interposed the constitution between South 
Carolina, and the bill which had been reported p 
the committee on the judiciary at the recommenda. 
tion of the executive—a bill which he viewed a, 
worse than an abomination—a bill to create a dicts. 
tor, to erect a military despotism, and let it be dis. 
guised as it might, to make war upon 4 sovereign 
state. As the plea of South Carolina to bar againgt 
the bill, he had interposed that sacred—did he sa 
sacred?—no, no, that despised instrument, the con. 
stitution, in the hope that it might arrest the step of 
uuhallowed power, and bring back the measures of 
ihe general government to the limits of constitutional 
right. And how had he been met, when he put in 
their plea? Instead of being met by a plain and manly 
denial of the facts stated in his resolutions, another 
plea had been put in opposition to his; and the result 
was, that they must be considered in conjunction 
with each other, and that thus his propositious would 
not be disposed of in reference to the single princi. 
ples which they declared. 

There never was an individual, however culpable, 
who, standing in the situation of a common culprit, 
whatever the nature of his crime, who was not al- 
lowed, as a matter of right, to put in his own plea. 
But, in this case, the plea of a sovereign state of the 
union was overlaid by another plea, with a view to 
prevent a judgment on its merits. He demanded, 
therefore, of the senator from Tennessee to withdraw 
his amendment, in order that the question might not 
be subjected to embarrassmen: and difficulty, but 
that it might be taken on the facts Jaid down in the 
resolutions, and with a view to the argument by 
which those facts were to he sustained—facts and ar- 
guments which were so clesr that no one could en- 
tertain a doubt respecting them. He concluded with 
a request that the senator from Tennessee would 
withdraw his amendment. 

Mr. Grundy said that he never in his life had felt 
an unwillingness to do an act of justice; but that the 
conclusion as to what was an act of justice must, in 
some degree, be decided by his own judgment. The 
gentleman from South Carolina had introduced cer- 
tain resolutions which coincided with the particular 
views of the state which he represented— 

Mr. Calhoun explained—he stated the views on 
which the state of South Carolina had acted; and 
which, if true, must be received as a complete bar to 
the bill. 

Mr. Grundy resumed, stating that he had introduc- 
ed his views, differing from those of the gentleman 
South Carolina, in the shape of an amendment to the 
original resolutions. He considered this course 4s 
strictly parliamentary, notwithstanding the objection 
which had been urged against it on the ground of jus 
tice; and on this ground a demand was made upon 
him to withdraw his amendment. He could not com- 
ply with this demand at the moment, but he was wil- 
ling to take the subject into consideration; and if the 
debate on the resolutions were postponed, he should 
then have more time allowed him for reflection. 
While he was up, he begged leave to say a word upon 
another subject. This measure, which had emanat- 
ed from the committee en the judiciary, on the re- 
commendation of the president, had been called 4 
repeal of the constitution, as tending to the destruc- 
tion of our confederacy, and erecting a military des- 
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otism on its ruins. Such was not the fact. The bill 
was a pacific measure, its object was to prevent any 
mischievous collisions, to prevent brothers from 
shedding their brothers’ blood, and engaging in hos- 

tile strife to the dismemberment of the union. In- 
stead of denouncing this bill as waging war with 
South Carolina, it would be much wiser to go at 
once into deliberation upon the bill, and to examine 
what its provisions were. The committee who had 
reported it were of the opinion that they could de- 
monstrate that, instead of having any of the injurious 
consequences which had been charged against it, it 
would have the effect of preventing the collisions 
which were apprehended, and of preventing the citi 

zens of the state of South Carolina from coming into 
hostile conflict with the citizens of any other state. 
He thought it would be much better to go at once in- 
to the consideration of the subject, aud determine 
whether or not the committee had mistaken their 
course, and had adopted measures which would lead 
them from their object. This would, in his opinion, 
be the proper mode of action for the senate. He 
would wish to see the resolutions made the order of 
the day for this €ay; they would then be taken up in 
conjunction with the bill, and both the subjects would 
be discussed together. Such seemed to him to be the 
most correct course. But he would not be drawn 
further into the debate, and would avoid, as he al- 
ways had avoided, premature discussion. 

Mr. Calhoun replied. He stated tiat he was aware 
that the course of the senator from Tennessee was a 
parliamentary course, but he was compelled to with- 
hold his assent to its justice. When the original re- 
solutions and the amendment were under considera- 
tion tug: ther, it would be out of order to separate 
the motion to strike out and insert. That motion was 
indivisible; and it was his wish to have the proposi- 
tion distinctly and separately considered. As te the 
provisions of the bili, he would ouly say— God deliver 
him from the operation of such a bill! It offered 
peace, while all its provisions looked to a state of 
conflict. It proposed to arm the president with all 
the military and uaval power; and it further proposed 
to close the courts of justice of the state. [it thus 
trampled the state of | suth Carolina in the dust. The 
peace which the bill offered was pesce coerced by 
power. If the gentleman from Tennessee was really 
desirous of peace, if he was sincere in his wish to 
allay the prevailing discontent, the way to his object 
Was a plain and aw open one. In his me-sage wt 
the commencemeut of the session the presidext had 
declared the existing tariff Jaw to be unju-t and op- 
pressive, and that it ought to be modified to the 
scale of the necessary expenditures of the govern- 
ment. The state of South Carolina had asked no- 
thing beyond this. If congress should repeal the 
existing law, and reduce the scale of duties, or il 
they were to separate the principle of protection from 
that of revenue, and adopt the latter, then he believ- 
ed, that there would no jonger be heard any com- 
plaint from South Carolina; but thatshe would cheer- 
fully acquiesce, and bear her share of the public bur- 
dens. These were the two modes, by which the ex- 
isting discontents could be allayed, and harmony and 
security might be restored. He hoped that, on re- 
flection, the gentleman from Tennessee would with- 
draw his amendment. But if he would not consent 
to do this, he (Mr. ©.) should at a proper time, move 
an amendment to the amendment of the gentleman 
from Tennessee, of which he would now ask the 
reading. The amendment was then read. 

The amendment was then laid on the table, and 
ordered to be printed. 
Mr. Grundy said he desired to ask permission of 
the senate to make one declaration now, which he 
hoped would be remembered here and elsewhere. 





Sa 


and the colleague of that gentleman had made a similar 
declaration some days before, in a way which he was 
sure they had not intended, that if congress would 
repeal the existing tariff law, there would no longer 
be any discontent in South Carolina. 
ed to say, that he had never given the least aid in 
passing the tariff law, and he was perfectly ready 
now to go into an examination of the law, and to 
make almost any modification in the scale of duties, 
although he might not perhaps be able to go quite so 
far as the gentleman ffom South Carolina would go. 
And he wished now distinctly to say, that when he 
raised his voice for the measures which had been re- 
commended, and reported, it would not be because 
he was in favor of the tariff. No, he abhorred the 
tariff. But it was in behalf of the union, and to per- 
petuate the peace and happiness of aj] the states, that 
he should desire to be hesrd advocating these mea- 
sures. 
against him, that he was not laboring to bring down 
the tariff to the scale which was recommended by the 
president, and to remove the oppression of its provi- 
sions from the shoulders of any state of the union, it 
would be an unjust charge. 
by the gentleman from South Carolina, that the bill 
reported by the committee on the judiciary closed 
the ports of South Carolina. 
would answer, by asking if South Carolina had not 
legislated the United States out of the limits of that 
State? 
United States within the jurisdiction of the state by 
a constitutional process only. 
have gone perhaps too far, but such was their object. 


Now, he wish- 


Whenever, therefore, it should be urged 


It had been remarked 
To that remark he 


The object of the bill was to bring back the 
The committee might 


Mr. Calhoun said that the gentleman from Tennes- 


see had asked, “thad not the state of South Carolina 
legislated the United States out of her limits?” 
wuuld answer, no! not in the slightest degree. 
state of South Carolina had done nothing more than 
(o resort to the exercise of her delegated powers, for 
the purpose of preserving her reserved rights. 
hud looked to ne object beyoud the defence of her 
reserved rights; and what were the means which she 
had resorted to for the protection of these rights? 
Did she resort to force? 
more than to meet process by process, and in this 
peaceful mode to offer the resistance which it was 
her duty to make. 
rose the monstrous giant of the United States, with 


He 
The 


She 


No. She had done nothing 


And after she had done this, up 


his huodred arms, and stepping forward, declared 
that he would put down that resistance by the inter- 
position of his superior strength. 

Mr. Webster then obtained the floor. Nothing, he 
said, could have been more irregular than the whole 
of this debate, and he could not avoid the expression 
of his surprise, that the senators should have gone so 
far from the question. The question before the se- 
nate was simply as to the time to which the resolu- 
tions should be postponed, and on this unimportant 
question gentlemen had shown a disposition to rush 
at once into the discussion of the general subject If 
senators were disposed to act, as there seemed to be 
sume indications that they would, ona notion of poli- 
cy, that the first and most effectual mode of injuring 
a measure was to give it a bad name; that the first 
principle of attack was to controvert beforehand; and 
to raise, previous to the discussion of the bill, a cry 
which might operate on its progress, and afterwards 
provoke its echo throughout the country; then they 
had a right to pursue the course which was thus in- 
culcated. But he, as a member of the committee on 
the judiciary, who had reported the bill which was 
the special order for this day, could not remain silent 
in his seat, while the gentleman from South Carolina 
charged him with having assisted, and been art 
and part in making a bill, which he had designated 
worse than an abomination—a bil! to create a dicta- 








he gentleman from South Carolina had said to-day, 


tor, to establish a military despotism, and the like. 
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He denied that such was the fact; and he proposed, 
at a proper time, to try conclusions with the gentle- 
mao on this point. He wished, in no degree, to avoid 
such a conflict. Nor did he intend to utter any de- 
sunciations against opposition to the bill. Whenever 


it should become necessary, he would be ready to 


assign the reasons which had induced him to give his 
asseat to the bill. But he would ask, why was this 
discussion to be precipitated? Why was it not post- 

ned until the proper time for bringing iton? A 

ill to create a dictator, to establish a military des- 

potism, reported by one of the standing committees 
of the senate, and he a member of that committee! 
He called on the gentieman from South Carolina tu 
prove the allegations he had made. He called on 
him to sustain the grave charge which he has thus 
thrown out in the face of the country. 

The gentleraan from South Carolina had laid it 
down, and with an air of sincerity which he did not 
intend to deprecate, that the resolutions which he 
had offered contained indubitable facts. Now he, 
(Mr. W.) disputed these facts, and he would take 
issue with the gentleman from South Carolina on that 
point. [Mr. Calhoun—Ii will meet it.) He denied 
that they were facts, and he should be glad to meet 
the gentleman from South Carolina on that head. 
But when that gentleman threw out the idea that no 
one could deny his propositions, he took a very buld 
ground, and narrowed down the power of denial! with- 
im very coffined Jimits. To assert such a position, 
was, in fact, a deciaration of his own infallibility 
The author of Hudibras made his hero sec truth. He 
(Mr. Webster), did not pretend to have had this per- 
sonal acquaintance with truth; but, if to a mind as 
humble as his, the features of truth were ever exhi- 
bited, he was not able to identify them in the propo- 
sitions of the gentleman from South Carolina. But, 
there would be a proper time to go into this discus- 
sion, He wished to see that time arrive, and he was 
prepared to proceed immediately with the discussion 
of the bill, Whenever the discussion should come 
on, he should feel it incumbent on him to shew that 
there was no provision, no priaciple contained in this 
bill, which was not in strict conformity with the eon- 
stitution, and in harmony with other measures which 
fhad been adopted by the government. And if it were 
proper on this Occasion to use what was called the 
argument ad hominem, he would also be ready to show 
that there was not a provision contained in this bill, 
with the exception of part of the first section; which 
had not, at some time, received the sanction of South 
Carolina herself. But of that he should have some- 
thing to say ata proper time. He had risen, intend- 
ing only to say that these points ought not to be dis- 
cussed beforehand, and that this bill ought not to be 
placed in a worse situation than a common criminal. 
The right of the erimjnal it was, to be heard first, 
then tried, then judged of. He claimed for this bill 
that.it should be first heard, then tried, and then 
judged of; and not that it should be judged of without 
trial or hearing. He repelled the charge that the 
bill was to create a dictator, to establish a military 
despotism, and to repeal the constitution, and erush 
a sovereign state. This was, indeed, a high sounding 
jadictment; but he called on the senate to try it, and 
aot te receive it as proved without a trial. 

Mc. Calhoun said that if he possessed the wit of the 
author of Hudibras, he woyld not think of employing 
it ow so solemgp an oecasion. It was no part of his 
policy, it was not his intention to give to the bill a 
bad mame in advance for the purpose cf enlisting 
prejudices against it. While aeting in defence of 
her rights, the state of South Carolina had been 
cruelly denounced as setting herself up in wanton 
hostility against £he general goverament, as exciting 
rebellion, and intending to break down the union; 

and her sons had been stigmatised as traitors. It 


a ee 
was notso. The gentleman from Massachusetts haq 
said that, saving the first section, a prudent reserys. 
tion, all the provisions in the bill had at some time 
received the sanction of South Carolina. It wag not 
so. To the peculiar perceptions of that gentiemay 
such may appear to have been the fact, inasmuch a5 
he regarded the state as merely a mass of individuals 
a body of smugglers perhaps, but he would be unable 
to discover, in any one of the acts of the state of 
South Carolina, a sanction of the right which was 
now assumed, to put down a sovereign state by force, 

Mr. Wilkins then moved to lay the resolutions and 
amendments on the table, for the purpose of pro. 
ceeding to the special order ot the day, but having 
withdrawn his motion. 

Mr. Poindexter rose to ask the chair whether it 
would be in order to move an amendment to the mo- 
tion of the gentleman from North Carolina, the ob- 
ject of which was to include in the motion to post. 
pone the various resolutions, a motion also to post. 
pone the consideration of the bill itself. If such an 
amendment would be in order, he would now move it, 

The chair decided that the motion would not be in 
order. 

Mr. Poindexter then said that he would not go into 
the consideration of the principles which were in- 
volved in the resolutions. Such examination would 
be now out of place, and would be calculated to pro- 
duce a premature excitement throughout the coun: 
try. Whenever the bill should come up for discus- 
sion, he should hold himself prepared to sustain the 
opinions he had advanced—that the bill, as it had 
been reported, was a repeal of the constitution, and 
an investment of despotic power in the president of 
the United States. 

But this was not the question before the senate, 
What was the question? A string of resolutions were 
before the senate, which went to the fundamental 
principles of the constitution, and to their practical 
operation. A discussion upon these important points 
would therefore he, in its character, a debate tend- 
ing to the settlement of first principles. Then there 
was a bill which, although general in its features, 
was reported with a mental reservation, that its ope- 
ration was to be confined to one state only. He asked 
the gentleman from Massachusetts, why it was that 
he had not looked this measure full in the face? Why 
was it not made a bill to punish this refractory state? 
Why was the bill constructed in this general form, 
with such a reservation? He asked, if it was not, in 
is present shape, a bill against South Carolina? Every 
gentleman ought to see the excitement which pre- 
vailed throughout the country, and that the union of 
the states was endangered. To prevent such a ca- 
tastrophe, he would direct all his efforts and his vote. 
What was the fact?) The president had, in his open- 
ing message, told congress that the duties, as they 
were laid in the existing tariff law, were onerous and 
oppressive, and that they ought to be reduced to the 
standard of the necessary revenue. 

The secretary of the treasury had carried out the 
idea of the president, and had recommended a re- 
duction principally on the protected articles. In the 
house of representatives there was a bill pending, 
which had been founded on these views, and it was 
hoped that this bill would be speedily passed. Thus, 
then, there was an intermediate and an alternate 
course which offered themselves for selection. The 
intermediate course was to modify the existing tariff, 
according to the recommendations of the president, 
and to effect which a bill was now on its passage. The 
ultimate measure was to arm the president with the 
power to coerce the state of South Carolina into 
obedience to the existing law. Was it not wrong to 
discuss the ultimate measure while the intermediate 
measure was before the house? Suppose that the 





house was to pass the bill, would there then, he ask- 
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a be aay reason for the passage of this bill? Cer- 
tainly not. But suppose that the senate were to pass 
this bill, and the bill of the house were also to be 

assed, this Dill would then fall to the ground as of 
no effect. : ; . 

it appeared to him that the wisest course of legis- 
jation would be to wait and see the conclusion of the 
measure which was before the house, and if it should 
be concluded not to carry out the recommendation 
made by the president at the commencement of the 
session, then it would be time enough to take up the 
pill, But the discussion of this bill now would be 

remature, and only calcuiated to put the country in 
a blaze, aud would destroy all prospect to the end of 
the session, of effecting any modifications in the pro- 
visions of the tariff. What then would be the result? 
The result would be strife and coufusion. It would 
result in the shedding the blood of brethren by breth- 
ren, in the marching of troops from the east and the 
north, and in what ought emphatically to be called a 
spinning jenny war. What reason could be assigned 
why the senate should not pave, and see what would 
be the action of the house? Would they urge the 
ulterior before they had discovered that the interme- 
diate measure would fail, and, while the other branch 
was engaged in the modification of the tariff, clothe 
the executive with authority to execute the hostile 
provisions of this bill? It would, in his opinion, be a 
salutary course to postpone the further consideration 
of the whole subject until Thursday, or even Mon- 
day, and by that time it might be known what had 
been done with the bill by the house, and what was 
the prospect of a settlement of this question without 
further distraction of the country. 


Mr. Mangum said that, at the instance of the gen- 
tleman from South Carolina, he would modify his 
motion so as to stand, a motion to make the resolu- 
tions and amendments the order for Thursday. They 
could then be discussed in conjunction with the bill. 

Mr. Forsyth said he should wish to understand the 





' motion and its effect—-which subject would stand the 


first for discussion on the special order? 

Mr, Webster—The bill. 

Mr. Forsyth—Then I am satisfied. 

The chair then decided that the bill would have 
precedence on the special order, and come up the 


' tirst for discussion. 


Mc. Calhoun remarked, that the effect of the adop- 
tion of the bill would be the destruction of the reso- 
lutions. 

Mr. Wilkins said, if there was any doubt on the 
subject of precedence, he would move to lay the re- 


- solutions and amendments on the table. 


The chair repeated, that there could not be any 


doubt, but that, in point of fact, there was but ove 
_ special order, and that was the bill. 


Mr. Calhoun said, that if he had any control over 
the resolutions, he would wish that they should be 


laid on the table, so that they might be subject to a 


motion to take them up atany time. He would mere- 


7 ly add, that he felt as deep a conviction, in his owp 


mind, of the truth of the propositions contained in 
his resolutions, as of the fact that the gentleman from 


' Massachusetts was now sitting io his chair. 


Mr. Webster—1 do not doubt it. 
On motion of Mr. Wilkins, the resolutions were 
then laid on the table, together with the various pro- 


' Positions of amendments. 


FEBRUARY 26. 
Mr. Calhoun’s resolutions coming up for considera- 


: tion— 


Mr. Calhoun said: When the bill, with which the re- 


§ Solutions are connected, was under discussion, the sena- 


‘or from Massachusetts thought proper to give his re- 
oe a personal bearing in refvrence to myself. 1 had 
‘aid nothing to justify this course onthe part of that gen- 


& Veman. I had, it is true, denounced the bill in strong 


A Eo A —_——— 


language, but no stronger than the rules which govern 
parliamentary proceedings permit; nor stronger than the 
character of the bill, and its bearing on the state which 
it is my honor to represent, justified. I am at loss to 
understand what motive governed the senator, in giving 
a personal character to hisremarks. If he intended any 
thing unkind, [here Mr. Webster said, audibly, certain] 
not; and Mr. C. replied, I will not then say what I intend- 
ed, if such had been his motives]; but still | must be per- 
mitted to ask, if he intended nothing unkind, what was 
the object of the senator? Was his motive to strengthen 
a cause which he feels to be weak, by giving the discus- 
sion a personal direction’ If such was his motive, his 
experience as a debater ought to have taught him that it 
was one of those weak devices which seldom failsto react 
on those who resort to it. If his motive was to acquire 
papalannys by attacking one who had voluntarily, and 
rom a sense of duty—from a deep conviction that liber- 
ty and the constitution were at stake, had identified him- 
self with an unpopularquestion, I would say tohim, that 
atrue sense of dignity would have impelled him in an 
opposite direction. Among the possible motives which 
might have influenced him, there is another, to the im- 
putation of which he is exposed, but which certainly I 
will not attribute to him—that his motive was to propi- 
tiate in a certain high quarter—a quarter in which he 
must know, that no offering could be more acceptable 
than the immolation of the character of him who now 
addresses you. But whatever may have been the motive 
of the senator, I can assure him that I will not follow his 
example. I never had any inclination to gladiatorial ex- 
hibitions in the halls of legislation, and if I now had, I 
certainly would not indulge them on so solemn a ques- 
tion; a question which, in the opinion of the senator from 
Massachusetts, as expressed in debate, involves the union 
of these states; and in mine, the liberty and the consti- 
tution of the country. Before, however, I conclude the 
prefatory observations, I must allude to the remark which 
the senator made at the termination of the argument of 
my friend from Mississippi, (Mr. Poindexter). 1 under- 
stood the senator to say that, if I chose to put at issue his 
character for consistency, he stood prepared to vindicate 
his course. I assure the senator that I have no idea of 
calling in question his consistency, or that of any other 
member of this body. It isa subject in which T feel no 
concern; but if Itam to understand the remark of the se- 
nator as intended indirectly as a challenge, to put in is- 
sue the consistency of my course as compared to his own, 
I have to say that, though I do not accept of his ehal- 
lenge, yet if he should think proper to make a trial of 
character, on that or any other point connected with our 
public conduct, and will seleet a suitable occasion, I 
stand prepared to vindicate my course, as compared with 
his, or that of any other member of this body, for con- 
sistency of conduct, purity of motive, and devoted at- 
tachment to the country and its institutions. 

Having made these remarks which have been foreed 
upon me, I shall now proceed directly to the subject be- 
fore the senate, and in order that it may, with all its bear- 
ings, be fully understood, 1 must go back to the period 
at which I introduced the resolutions. ‘They were intro- 
duced in connexion with the bill which has passed this 
house, and isnow pending before the other. That bill 
was eouched in general terms, without naming South Ca- 
rolina or any other state, though it was understood, and 
avowed by the committee, as intended to act directly on 
her. 

Believing that the government had no right to use force 
in the controversy, and that the attempt to introduce it 
rested upon principles utterly subversive of the constitu- 
tion and the sovereignty of the states, [drew up the re- 
solutiens, and introduced them expressly with the view 
to test those | pies om witha desire that they should be 
discussed and voted on before the bill came up for consi- 
deration. The majority ordered otherwise. The re- 
solutions were laid on the table, and the bill taken up for 
discussion. Under this arrangement, which it was un- 
derstood originated with the committee that reported the 
bill, I, of course, concluded that its members would pro- 
ceed in the discussion, and explain the principles, and 
the necessity for the bill, before the other senators would 
enter into the discussion, and particularly those from 





South Carolina; understanding, however, that by the ar- 
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ee BR of the committee, it was allotted to the sena- 
tor from ‘Tennessee to close the discussion on the bill, I 
waited to the last moment in expectation of hearing from 
the senator from Massachusetts. He is a member of the 
committee. But not hearing from him, £ rose to speak 
to the bill, and as soon as 1 had concluded, the senator 
from Massachusetts arose, 1 will not say to reply to me, 
and certainly not to discuss the bill, but the resolutions 
which had been laid on the table, as 1 have stated. I do 
not state these facts in the way of complaint, but in order 
to explain my own course, The senator having directed 
his argument against my resolutions, I felt myself com- 
pelled to seize the first opportunity to call them up from 
the table, and to assign a day for their discussion, in the 
hope not only that the senate would hear me in their vin- 
dication; but would also afford me an opportunity of tak- 
ing the sense of this body on the great principles on 
which they are based. 

The senator from Massachusetts, in his argument 
against the resolutions, directed his attack almost ex- 
clusively against the first, on the ground, I suppose, that 
it was the basis of the other two, and that uuless the 
first could be demolished, the others would follow of 
course. In this he wasright. As plain and as simple as 
the facts contained in the first are, they cannot be admit- 
ted to be true, without admitting the doctrines for which 
1, and the state | represent, contend. He (Mr. W.) 
commenced his attack with a verbal criticism on the re- 
solution, in the course of which he objected strongly to 
two words, ‘‘constitutional” and ‘‘aceede.”’ ‘lo the for- 
mer, on the ground that the word, as used, (constitutional 
compact), was obscure—that it conveyed no definite mean- 
ing; and that the eonstitution was a noun substantive, and 
not an adjective. I regret that | have exposed myself to 
the criticism of the senator. 1 certainly did not intend to 
use any expression of a doubtful sense; and if I have 
done so, the senator must attribute it the poverty of my 
language, and not to design. I trust, however, that the 
senator will excuse me, when he comes to hear my apo- 
logy. In matters of criticism, authority is of the high- 
est importance, and [ have anauthority of so high a cha- 
racter, in this case, for using the expression which he con- 
siders so obscure and so unconstitutional, as will justify 
me even in his eyes. It is noless than the authority of 
the senator himseli—given on a solemn occasion (the dis- 
cussion on Mr. Foot’s resolution), and! doubtless with 
great deliberation, after having duly weighed the force 
of the expression. [Here Mr. C. read from Mr. Web- 
ster’s speech in reply to Mr. Hayne, in the senate of the 
United States, delivered January 26, 1830, as follows: ] 

‘“lhe domestic slavery of the south | leave where I 
find it—in the bands of their own governments. It is 
their affair, notmine. Nor doI complain of the pecu- 
liar effect which the magnitude of that population has 
had in the distribution of power under the federal go- 
vernment. We know, sir, that the representation of the 
states in the other house is not equal. We know that 

at advantage, in that respect, is enjoyed by the slave 
olding states; aud we kuow, too, that the intended equi- 
valent for that advantage, that is to say, the imposition of 
direct taxes in the same ratio, has become merely nomi- 
nal; the habit of the goverument being almost invariably 
to collect its revenues from other sources and in other 
modes. Nevertheless, 1 do not complain; nor would | 
countenance any movement to alter this arrangement of 
representation. It is the original bargain—the compact 
—let it stand—let the advantage of it be fully enjoyed. 
The union itself is too full of benefits to be hazarded in 
propositions for changing its original basis. I go for the 
constitution as itis, and for the unionas itis. But lam 
resolved not to submit, in silence, to accusations, either 
against myself individually, or against the north, wholly 
unfounded and unjust—accusations which impute to us a 
disposition to evade the CoNSTITUTIONAL ComPacT, and 
to extend the power of the government over the internal 
lawsand domestic condition of the states.” 
it will be seen by this extract, that the senator not only 
uses the phrase ‘‘constitutional compact,” which he now 
so much condemns, but, what is still more important, he 
calls the constitution itself a compact—a bargain; which 
contains important admissions, having a direct and pow- 


—-——— 
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as strong as his objection is tothe word ‘‘constitut 
it is still stronger to the word ‘‘accede,” 
thinks, has been introduced into the resolution with som 
deep design, as, | suppose, to entrap the senate junto i 
admission of the doctrine of state rights. Here, again, | 
must shelter myself under authority. But I suspect that 
the senator, by a sort of instinct, (for our instincts often 
strangely run before our knowledge), hada preseienge 
which would account for his aversion for the word that 
this authority was no less than ‘Vhomas Jefferson himself 
the great apostle of the’ doctrines of state rights. ‘T),. 
word was borrowed from him. It was taken from the 
Kentucky resolution, as well as the substance of the pe. 
solution itself. ButI trustthat l may neutralize whgt. 
everaversion the authorship of this word may have exceit. 
ed in the mind of the senator, by the introduction of 
another authority—that of Washington himself—whio_ jy 
his speech to congress, speaking of the admission of 
North Carolina into the union, uses this very term, which 
was repeated by the senate in their reply. Yet, in order 
to narrow the ground between the senator and myself gs 
much as possible, I will accommodate myself to his 
strange antipathy against the two unfortunate words, by 
striking them out of the resolution, and substituting jy 
their place those very words which the senator himself 
has designated as constitutional phrases. In the place of 
that abhorred adjective, ‘‘constitutional,”? I will inser 
the very noun substantive, ‘‘constitution;’? and in the 
place of the word ‘‘accede,” I will insert the word 
‘‘ratify;”? which he designates as the proper term to |e 
used. 
Let us now sec how the resolution stands, and how it 
will read after these amendments. Here Mr. C. said 
the resolution as introduced reads: 
Resolved, That the people of the several states com. 
posing these United States, are united as parties toa con- 
stitutional compact, to which the people of each state 
acceded as a separate and sovereign community, each 
binding itself by its own particular ratification; and that 
the union, of which the said compact is the bond, is an 
union between the states ratifying the same. 
As proposed to be amended: 
Resolved, That the people of the several states con- 
posing these United States, are united as parties toa com- 
pact, under the title of the constitution of the United 
States, which the people of each state ratified as a_sepa- 
rate and sovereign community; each binding itself by its 
own particular ratification, and that the union of whieh 
the said compact is the bond, is an union Jetween the states 
ratifying the same. 
Where, sir, lask, is that plain case of revolution’ 
Where that hiatus, as wide as the globe, between the pre- 
mises and conclusion, which the senator proclaimed 
would be apparent, if the resolution was reduced into 
constitutional language? For my part, with my poor 
powers of conception, I cannot perceive the slightest dil- 
ference between the resolution as first introduced, aud 
as it is proposed to be amended in conformity to the 
views of the senator. And, instead of that hiatus be- 
tween premises and conclusion, which seems to star 
tle the imagination of the senator, I can perceive nothing 
but a continuous and solid surfaee, sufficient to sustain 
the magnificent superstructure of state rights. Indeed it 
seems to me that the senator’s vision is distorted by the 
medium through which he views every thing comiected 
with the subject; and that the same distortion which bas 
presented to his imagination this hiatus, as wide as the 
globe, where not even a fissure exists, also presented thal 
beautiful and classical image of a strong man struggling 
in a bog, without the power of extricating himsell, aul 
ineapable of being aided by any friendly hand, while, 
instead of struggling in a bog, he stands on the everlast- 
ing rock of truth. 

faving now noticed the criticism of the senator, | 
shall proceed to meet and repel the main assault on the 
resolution. He directed his attack against the strong 
point, the very horn of the citadel of state rights. The 
senator clearly perceived that if the constitution be* 
compact it was impossible to deny the assertions col 
tained in the resolutions, or to resist the consequence 
which I had drawn from"them, and accordingly directed 
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erful bearing on the main issue involved in the discus- 
sion, as will appear in the course of his remarks. But, 


|his whole fire against that point; but, after so vastan ¢* 
| penditure of ammunition, not the slightest impress! 


-_ 
“Se 


> our 


wor 
feet] 
knoy 
The 
unde 
pact, 
grea 
who! 
Say | 
com) 
whic 
; H, 
tion 
. “ord 
. CONS 
What 
that 
mit | 
18 th 
conc 


“Oe PQ RP erat > | 





it 
aid 


Ne 
Oll- 
late 
ach 
that 
S al 


‘OMm- 
‘Om- 
nited 
se pa- 
vy its 
yhich 
states 


ition’ 
e pre- 
1imed 
| puto 
; poor 
st dil- 
1, and 
to the 
us be- 
> star 
othing 
sustain 
deed it 
by the 
nected 
ch has 
as the 
ed that 
igg ling 
pif, and 
while, 
erlast- 


ator, I 
on the 
strong 

The 
on be 4 
1s coll 
huences 
hirectet 
an ex 
, pssi0M, 


— 
Bast ag ae ae tp 


a fe 


NILES’ REGIS 


J ——vns 


—— 


so far as I can perceive, has been made. At least the 
‘ork is not reduced to that heap of ruins to which the 
~. of the French artillery reduced the citadel of Ant- 
i I will not, however, pretend to decide whether 
‘his is owing to the difference in the skill and force of the 
assault or in the difference of the strength of the works. 
B it to drop the simile, after a careful examination of the 
mor which I took of whatthe senator said, T am now at 
a loss to know whether, in the opinion of the senator, 
our constitution is a compact or not, though the almost 
entire argument of the senator was directed to that point. 
Atone time he would seem to deny directly and positive- 
jy that it was a compact, while at another he would ap- 
pear in language not less strong to admit that it was. 

I have collated all that the senator has said upon this 
point; and that what I have stated may not appear exag- 
gerated, I will read his remarks in juxta-position, Tle 
said that 

“The constitution means a government, not acompact. 
Not a constitutional compact, buta government. If com- 
pact, it rests on plighted faith, and the mode of redress 
would be to declare the whole void. States may secede, 
if a league or compact.” ; 

'{ thank the senator for these admissions, which I in- 
tend to use hereafter.] Here Mr.’C. proceeded to read 
from his notes. 

“The states agreed that each should participate in the 
sovereignty of the other.” : 

(Certainly, a very correct conception of the constitu- 
tion, but when did they make that agreement but by the 
constitution, and how could they agree but by compact?] 

“The system, not a compact between states, in their 
sovereign capacity, buta government proper, founded on 
the adoption of the people, and creating individual re- 
lations between itself and the citizens.” 

‘This the senator lays down as a leading fundamental 
principle to sustain his doctrine, and I must say, by a 
strange confusion and uncertainty of language; not, cer- 
tainly, to be explained by any want of command of the 
most approprtate words on his part. } 

“It does not call itself a compact, but a constitution. 
The constitution rests on compact, but it is no longer a 
compact.” 

I would ask to what compact does the senator refer, as 
that on which the constitution rests? Before the adop- 
tion of the present constitution, the states had formed but 
one compact, and that was the old confederation; and cer- 
tainly the gentleman does not intend to assert that the 
present constitution rests upon that. What, then, is his 
meaning? Whatcan it be, but that the constitution itself 
isa compact; and how will his language read when fairly 
interpreted, but that the constitution was a compact, but 
isnolonger acompact. It had, by some means or ano- 
ther, changed its nature or become defunct. 

He next states that, 


“A man is almost untrue to his country who calls the 
constitution a compact.” 

I fear the senator, in calling it a compact, a bargain, 
has called down this heavy denunciation on his own 
head. He finally states that 


“It is founded on compact, but not a compact results 
from it.” 

To what are we to attribute the strange confusion of 
words? The senator has a mind of high order, and per- 
feetly trained to the most exact use of language. No man 
knows better the precise import of the words he uses. 
Che difficulty is not in him but in his subject. He who 
undertakes to prove that this constitution is not a com- 
pact, undertakes a task, which, be his strength ever so 
great, he must be oppressed by its weight. Taking the 
Whole of the argument of the senator together, I would 
say that it is his impression that the constitution is not a 
Compact, and will now proceed to consider the reason 
Which he has assigned for this opinion. 

_ fle thinks there is an incompatibility between constitu- 
ton and compact. To prove this, he adduces the words 
ordain and establish,” contained in the preamble of the 
fonstitution. Teonfess | am not capable of perceiving in 
What manner these words are incompatible with the idea 
that the constitution is a compact. The senator will ad- 
mit that a single state may ordain a compact, and where 
s the difficulty; where the incompatibility of two states 
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As between the states themselves, the instrument would 
be a compact; but in reference to the government, and 
those on whom it operates, it would be ordained and es- 
tablished—ordained and established by the joint authori- 


The next argument which the senator advanees to show 
that the language of the constitution is irreconcilable 
with the idea of its being a compact, is taken from that 
portion of the instrument which imposes prohibitions on 
the authority of the states. He said that the langua 
used in imposing the prohibitions, is the language of a 
superior to an inferior; and that therefore it was not the 
language of a compact, which implies the equality of the 
parties. Asa proof, the senator cited the several provi- 
sions of the constitution which provides that no state shall 
enter into treaties of alliance and confederation, lay im- 
posts, &c. without the assent of congress. If he had 
turned to the articles ef the old confederation, which he 
acknowledges to have been a compact, he will find that 
those very prohibitory articles of the constitution are 
borrowed from that instrument. That the language 
which he now considers as implying superiority, was 
taken verbatim from it. If he had extended his re- 
searches still farther, he would find that it is the habitual 
language used in treaties, whenever a stipulation is made 
against the performance of any act. Among many in- 
stances which I could cite if it were necessary, [ refer the 
senator to the celebrated treaty negotiated by Mr. Jay 
with Great Britain in 1793, and in which the very language 
used in the constitution is employed. 


To prove that the constitution is not a compact, the se- 
nator next observes, that it stipulates nothing, and asks, 
with an air of triumph, where are the evidences of the 
stipulations between the states? I must express my sur- 
prise at this interrogatory, coming from so intelligent a 
source. Has the senator never seen the ratification of 
the constitution by the several states? Did he not cite 
them on this very occasion? Do they contain no evi- 
dence of this stipulation on the part of the states? Nor 
is the assertion less strange, that the constitution contains 
no stipulation. So far from regarding it in the light in 
which the senator regards it, I consider the whole instru- 
ment but a mass of stipulation—what is that but a stipu- 
lation to which the senator refers when he states, in the 
course of his argument, that each state had agreed to par- 
ticipate in the sovereignty of the others? 

But, the principal argument on which the senator re- 
lied, to show that the constitution is not a compact, rests 
on the provision in that instrument which declares that 
**this constitution, and the laws made in pursuance there- 
of, and treaties made under their authority, are the su- 
preme laws of the land.” He asked, with marked em- 
Poa) can a compact, be the supreme law of the land? 

ask, in return, whether treaties are not compacts, and 
whether treaties as well as-the constitution are not de- 
clared to be the supreme law of the land’ His argument, 
in fact, as conelusively proves that treaties are not com- 
pacts as it does that this constitution is not a compact. I 
might rest this point on this decisive answer; but as I de- 
sire to leave not a shadow of doubt on this important 
point, I shall follow the gentleman in the course of his 
reasoning. 

He defines a constitution to be a fundamental law, 
which organizes the government, and points out the mode 
of its action. I will not object to the definition, though, 
in my Opinion, a more appropriate one, or at least one 
better adapted to American ideas could be given. My 
objection is not to the definition, but to the attempt to 
prove that the fundamental laws of a state cannot be a 
compact, as the senator seems to supppose. I hold the 
very reverse to be the case; and that, according to the 
most approved writers on the subject of government, 
these very fundamental laws, which are now stated, not 
only not to be compacts, but inconsistent with the ve 
idea of compacts, are held invariably to be compacts; and 
in that character as distinguished from the ordinary laws 
of the country. I will cite a single authority, which is 


full and explicit on this point, from a writer of the high- 
est repute. 


Barlamaqui says, vol. II. part 1, chap. I, sec. 35, 36, 





Concurring in ordaining and establishing a constitution? | 


37, 38: ‘it entirely depends upon a free people to invest 
the sovereigns whom they place over their heads with an 
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authority either absolute or limited by certain laws. 
These regulations, by which the supreme authority is 
kept within bounds, are called the fundamental laws of 
the state.” 

‘*The fundamental laws of a state taken in their full 
extent, are not only the decrees by which the entire body 
of the nation determine the form of government, and 
the manner of succeeding to the crown, but are likewise, 
covenants betwixt the people and the person on whom 
they confer the sovereignty, which regulate the manner 
of governing, and by which the supreme authority is li- 
mited.”’ 

‘*These regulations are called fundamental laws, be- 
cause they are the basis, as it were, and foundation of the 
state on which the structure of the government is raised, 
and because the people look upon -these regulations as 
their en strength and support.” 

‘The name of laws, however, has been given to these 
regulations in an improper and figurative sense; for, pro- 
perly speaking, they are real covenants. But as those 
covenants are obligatory between the contracting parties, 
they have the force of laws themselves.” 

he same—2d vol. part 2, ch. 1, sec. 19 and 22, in 
part. ‘*The whole body of the nation, in whom the su- 
preme power originally resides, may regulate the go- 
vernmenut by a fundamental law, in such manner as to 
commit the exercise of the different parts of the supreme 
wer to different persons or bodies, who may act inde- 
ndently of each other in regard to the rights commit- 
ted to them; but still subordinate to the laws from which 
those rights are derived.” 
' And these fundamental laws are real covenants, or 
what the civilians call pacta conventa, between the differ- 
ent orders of the republic, by which they stipulate that 
each shall have a particular part of the sovereignty, and 
that this shall establish the form of government. It is 
evident that by these means each of the contracting par- 
ties acquires a right, not only of exercising the power 
granted to it, but also of preserving that original right.” 

A reference to the constitution of Great Britain, with 
which we are better acquainted than with that of any other 
European government, will show that it is a compact. 
Magna Charta may certainly be reckoned among the fun- 
damental laws of that kingdom. Now, although it did 
not assume originally the form of a compact, yet before 
the breaking up of the meeting of the barons, which im- 
posed it on king John, it was reduced into the form of a 
covenant, and duly signed by Robert Fitzwalter and 
others, on the one part, and the king on the other. 

But we have a more decisive proof that the constitution 
of England is a compact, in the resolution of the lords 
and commons in 1688, which declared, that ‘‘king James 
the second having endeavored to subvert the constitution 
of the kingdom, by breaking the original contract between 
the king and people; and having, by the advice of Jesuits 
and other wicked persons, violated the fundamental law, 
and withdrawn himself out of the kingdom, hath abdicat- 
ed the government, and that the throne is thereby become 
vacant.” : 

But why should I refer to writers upon the subject of 
government, or inquire into the constitutions of foreign 
states, when there are such decisive proofs that our con- 
stitution isa compact. On this point the senator is es- 
topped. 1 borrow from the gentleman, and thar:k him 
for the word. His adopted state, which he so ably re- 

resents on this floor, and his native state, the states of 
fassuchusetts and New Hampshire, both declared, in 
their ratification of the constitution, that it was a com- 
act. The ratification of Massachusetts is in the follow- 
in words: (here Mr. C. read), 
In convention of the delegates of the people of the common- 
wealth of Massachusetts, Feb. 6, 1788. 

“The convention having impartially discussed and ful- 
lv considered the constitution of the United States of 
America, reported to congress by the convention of dele- 

tes from the United States of America, and submitted 
to us by a resolution of the general court of said common- 
wealth, passed the 25th day of October last past. and ac- 
knowledging with grateful hearts, the goodness of the Su- 

reme Ruler of the universe, in affording the people of 
the United States, in the course of his Providence, an op- 
portunity, deliberately and peaceably, without fraud or 


surprise, of entering into an explicit and solemn compact , 











with each other, by assenting to and ratifying a new uo; 

stitution, in order to form a more perfect union estab. 
lish justice, insure domestic tranquillity, provide for the 
common defence, promote the general welfare, and i. 
cure the blessings of liberty to themselves and their os. 
terity; do, in the name, and in the behalf, of the people of 
the commonwealth of Massachusetts, assent to, and ratify 
the said constitution for the United States of America,’ 


The ratification of New Hampshire is taken from that 
of Massachusetts, and almost in the same words, But 
proof, if possible, still more decisive, may be found in 
the celebrated resolutions of Virginia, on the alien and se. 
dition law, in 1798; and the responses of Massachusetts 
and the other states. Those resolutions expressly as. 
sert that the constitution is a compact between the states 
in the following language: [Here Mr. C. read from the 
resolutions of Virginia, as follows:] 


**That this assembly doth explicitly and peremptorily 
declare that it views the powers of the federal govern- 
ment, as resulting from the compact, to which the states 
are parties, as limited -by the plain sense and intention 
of the instrument constituting that compact as no far 
ther valid than they are authorised by the grants enume- 
rated in that compact; and that, in case of a deliberate 
palpable, and dangerous exercise of other powers, hot 
powers by the said compact, the states who are parties 
thereto have the right, and are in duty bound, to interpose 
for arresting the progress of the evil, and for maintain. 
ing, within their respective limits, the authorities, rights, 
and liberties appertaining to them. 

**That the general assembly doth also express its deep 
regret that a spirit has in sundry instances been manifest 
ed by the federal government to enlarge its powers by 
forced constructions of the constitutional eharter, which 
defines them; and that indications have appeared of a de- 
sign to expound certain general phrases, (which having 
been copied from the very limited grant of powers in the 
former articles of confederation, were the less liable to be 
misconstrued ), so as to destroy the meaning and effeet of 
the particular enumeration which necessarily explains, and 
limits the general phrases, and so as to consolidate the 
states by degrees into one sovereiguty, the obvious ten- 
dency and inevitable result of which would be to trans- 
iorm the present republican system of the United States 
into an absolute, or, at best, a mixed monarehy.” 

They were sentto the severs] states. We have the re- 
ply of Delaware, New York, Connecticut, New Hamp- 
shire, Vermont, and Massachusetts, not one of which 
contradicts this important assertion on the part of Vir- 
ginia; and by their silence they all acquiesce in its truth. 
Che case is still stronger against Massachusetts, which 
expressly recognises the fact that the constitution is 4 
compact. 

In her answer, she says—{Here Mr. C. read from the 
answer of Massachusetts as tollows:}—**But they deem '! 
their duty solemnly to declare, that while they hold s- 
cred the principle, that consent of the people is the only 
pure source of just and legitimate power, they cannot at- 
mit the right of the state legislatures to denounce the a4- 
ministration of that government to which the peopl 
themselves, by a solemn compact, have exclusively com 
mitted their national concerns. That, although a liber 
and enlightened vigilance among the people is always ” 
be cherished, yet an unreasonable jealousy of the men © 
their choice, and a recurrence to measures of extrem!'y 
upon groundless or trivial pretexts, have a strong tender 
cy to destroy all rational liberty at home, and to depri'¢ 
the United States of the most essential advantages in the!" 
relations abroad. That this legislature are persuaded th! 
the decision of all cases in law or equity, arising under 
the constitution of the: United States, and the construe 
tion of all laws made in pursuance thereof, are exclusivel) 
vested by the people in the judicial courts of the Unit 
States. ”’ : 

‘“That the people, in that solemn compact which 1s de- 
clared to be the supreme law of the land, have not const 
tuted the state legislatures the judges of the acts or me* 
sures of the federal government, but have confided . 
them the power of em aay | such amendments to t” 
constitution as shall appear to them necessaay to the inter 
ests, or conformable to the wishes, of the people who” 
they represent.” 
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Now, I ask the senator himself—I pu it to his candor 
to say, if South Carolina be estopped on the subject of 
the protective system, because Mr. B. and Mr. Smith 

roposed a moderate duty on hemp, or some other arti- 
ele, I know not what, nor do [ care, with a view of en- 
couraging its roduction, of which motion, I venture to 

not one individual in a hundred in the state ever 
heard, whether he and Massachusetts, after this clear, 
full, and solemn recognition, that the constitution is a 
compact, both on his part and that of his state, be not for- 
ever estopped on this important point? 

There remains one more of the senator’s arguments to 
prove that the constitution 1s not a compact, to be consi- 
dered. He says it is not a compact, because it is a go- 
yernment; which he defines to be an organised body, pos- 
sessed of the will and power to execute its purposes, by 
its own proper authority; and which he says bears not 
the slightest resemblance toacompact. But I would ask 
the senator, whoever considered a government, when 
spoken of as the agent to execute the powers of the con- 
stitution, as distinct from the constitution itself, as a com- 

act? 

In that light it would be a perfect absurdity. Itis true 
that in general and loose language, it is often said that the 
government is a compact, meaning the constitution which 
created it and vested it with authority to execute the pow- 
ers contained in the instrument; but when the distinction 
is drawn between the constitution and the government, as 
the senator has done, it would be as ridiculous to eall the 
goverument a compact, as to call an individual, appointed 
to execute provisions of the contract, a contract; and not 
less so to suppose that there could be the slightest resem- 
blance between them. In connexion with this point, the 
senator, to prove that the constitution is not a compact, 
asserts that it is wholly independent of the state, and 
pointedly declares that the states have not aright to touch 
a hair of its head; and this, with that provision in the 
constitution, that three-fourths of the states have a right 
to alter, change, or amend, or even to abolish it, staring. 
him in the face. 

Ihave examined all of the arguments of the senator, 
intended to prove that the constitution is not a compact, 
and I trust Lhave shown, by the clearest demonstration; 
that his arguments are ey inconclusive, and that 
his assertion is against the clearest and most solemn evi- 
dence—evidenve of record; and of such a character that 
they ought to close his lips forever. 

[turn now to consider the other, and apparently con- 
tradictory aspect in which the senator presented this part 
of the subject; I mean that one in which he states that 
the government is founded in compact, but is no longer a 
compact. Ihave already remarked that no other inter- 
pretation could be given to this assertion, except that the 
constitution was Once a compact, but is no longer so. 
There is a vagueness and indistinetness in this part of the 
senator’s argument, which left me altogether uncertain 
as to itsreal meaning. Ifhe meant, as I presume he did, 
that the compact is an executed, and not an executory 
one—that its object was to create a government, and to 
invest it with a proper authority; and that having execut- 
ed this office, it had performed its functions, and with it 
had ceased to exist, then we have the extraordinary avow- 
al that the constitution is a dead letter—that it has ceas- 
ed to have any binding effect, or any practical influence 
or Operation. 

It had, indeed, often been charged that the constitution 
had become a dead letter; that it was continually violated 
and had lost all its control over the government; but no 
one had ever before been bold enough to advance a theo- 
ry on the avowed basis, that it was an executed, and 
therefore an extinct instrument. I will not seriously at- 
tempt to refute an argument which to me appears so ex- 
travagant. I had thought that the constitution was to en- 
dure forever. And that so far from its being an execut- 
ed contract, it contained great trust powers for the benefit 
of those who created it, and all future generations which 
hever could be finally executed during the existence of 
the world, if our government should so long endure. 
_ I will now return to the first resolution, to see how the 
issue stands between the senator from Massachusetts and 
myself. It contains three propositions. First, that the 
constitution is a compact iced. that it was formed by 





that it is a subsisting and binding compact between the 
states. How do these three propositions now stand? 
The first, I trust, has been satisfactorily established; the 
second, the senator has admitted, faintly indeed, but still 
he has admitted it tobetraue. This admission is some- 
thing. It is so much gained by discussion. Three years 
ago even this was a contested point. But I cannot say 
that I thank him for the admission—we owe itto the foree 
of truth. The fact that these states were declared to be 
free and independent states at the time of their indepen- 
deince; that they were acknowledged to be so by Great 
Britain in the treaty which terminated the war of the re- 
volution, and secured their independence; that they were 
recognised in the same character in the old articles of the 
confederation; and finally, that the present constitution 
was formed by a convention of the several states, after- 
wards submitted to them for their ratification, and was ra- 
tified by them separately, each for itself, and each, by its 
own act, binding its citizens, formed a body of facts too 
clear to be denied, and too strong to be resisted. 

It now remains to consider the third and last proposi- 
tion contained in the resolution; that it is a binding and a 
subsisting compact between the states. The senator was 
not explicit on this point. I understood him, however, 
as asserting that though formed by the states, the consti- 
tution was not binding between the states as distinct com- 
munities, but between the American people in the aggre- 
gate; who, in consequence of the adoption of the constitu- 
tion, according to the opinion of the senator, became one 
people, at least to the extent of the delegated powers. 
This would indeed be a great change. All acknowledge 
that previous to the adoption of the constitution, the states 
constituted distinct and independent communities, in full 
possession of their sovereignty; and, surely if the adoption 
of the constitution was intended to effect the great and im- 
portant change in their condition which the theory of the 
senator supposes, some evidence of it ought to be found 
in the instrument itself. It professes to be a careful and 
full enumeration of all the powers which the states dele- 
gated, and of every modification of their political condi- 
tion. ‘The senator said that he looked to the constitution 
in order to ascertain its real character; and surely he ought 
to look to the same instrument in order to ascertain what 
changes were in fact made in the political condition of the 
states and the country. But with the exception of ‘*we 
the people of the United States,” in the preamble, he has 
not pointed out a single indication in the constitution of 
the great change which he conceives has been effected in 
this respect. 

Now, sir, I intend to prove that the only argument on 
which the gentleman relies on this point must utterly fail 
him. I do not intend to go into a critical examination of 
the expression of the preamble to which I have referred. 
I do not deem it necessary; but were it, it might be easily 
shown that it is at least as applicable to my view of the 
constitution as to that of the senator; and that the whole 
of his argument on this point rests on the ambiguity of 
the term thirteen United States; which may mean certain 
territorial limits, comprehending within them the whole 
of the states and territories of the union. In this sense 
the people of the United States may mean all the people 
living within these limits, without reference to the states 
or territories in which they may reside, or of which th 
may be citizens, and it is in this sense only that the ex- 
pression gives the least countenance to the argument of 
the senator. 

But it may also mean the states united, which inversion 
alone without further explanation removes the ambiguity 
to which I have referred. The expression in this sense 
obviously means no more than to speak of the people of 
the several states in their united and coniederated capaei- 
ty; and, if it were requisite, it might be shown that it is 
only in this sense that the expression is used in the eon- 
stitution. But it is not necessary. A single argument 
will forever settle this point. Whatever may be the true 
meaning of this expression, it is not applicable to the con- 
dition of the states as they exist under the constitution; 
but as it was under the old confederation before its ado 
tion. ‘The constitution had not yet been adopted; and the 
states, in ordaining it, could only speak of themselves in 
the condition in which they then existed, and not in that 





the States, constituting distinct communities; and lastly, 
Sure. to Vou XLIII—Sis. 30. 





in which they would exist under the constitution. So that, 
if the argument of the senator proves any thing, it proves, 
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not as he supposes, that the constitution forms the Ameri- 
ean people into au aggregate mass of individuals, but that 
such was their political condition, before its adoption, un- 
der the old confederation, directly contrary to his argu- 
ment in the previous part of this discussion. 
* But I intend not to leave this important point, the last 
refuge of those who advocate consolidation, even on this 
conclusive argument. I have shown that the constitution 
affords not the least evidence of the mighty change of the 
political condition of the states and the country, which 
the senator supposed it operated, and I intend now, by 
the most decisive proof, drawn from the constitutional 
instrument itself, to show that no such change was intend- 
ed; and that the people of the states are united, under it, as 
states, and not as individuals. On this point, there isa 
very important part of the constitution entirely and strange- 
ly overlooked by the senator in this debate, as it is ex- 
pressed in the first resolution, which furnishes the con- 
clusive evidence, not only that the constitution is a com- 
pact, but a subsisting compact binding between the states. 
allude to the seventh article, which proves that ‘‘the 
ratification of the convention of nine states shall be suffi- 
cient for the establishment of this constitution between the 
states so ratifying the same.” Yes, between the states, a 
little word means a volume—coimpacts not laws bind de- 
tween the states; and it here binds not between individuals, 
but between the states—The states ratify, implying as 
strong as language can make it, that the constitution is 
what I have asserted it to be, a compact, ratified by the 
states, and a subsisting compact binding the states ratify- 
ing it. 
ut, sir, I will not leave this point, all important, in 
establishing the true theory of our government, on this 
argument alone, as demonstrative onl conclusive as I hold 
it to be. Another, not much less powerful, but of a dif- 
ferent character, may be drawn from the tenth amended 
article, which provides that “the powers not delegated to 
the United States by the constitution, nor prohibited to it 
by the states, are reserved to the states respectively or to 
po gg ll The article of ratification which I have just 
cited, informs us that the constitution which delegates 
powers, wasratified by the states, and is binding between 
them. This informs us to whom the powers are delegat- 
ed—a most important fact in determining the point im- 
mediately at issue between the senator and myself. Ac- 
cording to his views, the constitution created a union be- 
tween individuals, if the solecism may be allowed, and 
that it formed, at least to the extent of the powers dele- 
gated, one people, and not a federal union of the states, 
as I contend. Or to express the same idea differently, 
that the delegation of powers was to the American people 
in the aggregate (for it is only by such delegation that 
they could be made into one people) and not to the Unit- 
ed States; directly contrary to the article just cited, which 
declares that the powers are delegated to the United 
States. And here it is worthy of notice, that the senator 
cannot shelter himself under the ambiguous phrase ‘‘to 
the people of the United States,” under which he would 
certainly have taken refuge, had the constitution so ex- 
pressed it; but fortunately for the cause of truth and for 
the great principles of constitutional liberty for which Iam 
contending, ‘‘people” is omitted, thus making the dele- 
tion of power clear and unequivocal to the United 
tates, as Jistinet political communities, and conclusive- 
ly proving that all the powers delegated are reciprocally 
delegated by the states to each other, as distinct political 
communities. 

So much for the delegated powers. Now as all admit, 
and as it is expressly provided for in the constitution, the 
reserved powers are reserved to the states respectively, or 
to the people, none will pretend that, as far as they are 
concerned, we.are one people, thongh the argument to 

rove it, however absurd, would be far more plausible 
than that which goes to show that we are one people to 
the extent of the delegated powers. This reservation 
‘*to the people,” might, in the hands of subtle and train- 
ed logicians be a peg to hang a doubt upon; and had the 
expression ‘‘to the people” been connected, as fortunate- 
ly it is not, with the defegated instead of the reserved 
powers, we should not have heard of this in the present 


discussion. 


———— 
tion. That the constitution is a compact formed } the 
people of the several states, as distinct political ra 
nities, subsisting and binding between the states jp the 
same character; which brings me to the consideration ' 
the consequences which may be fairly deduced in ref, “d 
ence to the character of our political system, from these 
established facts. my 

The first, and most important, is, that they conclusive. 
ly establish that ours is a federal system—a system of 
states, arranged in a federal union, and each retaining its 
distinct existence and sovereignty. Ours has every attri. 
bute which belongs to a federative system. It is founded 
on compact:—it is formed by sovereign communities:— 
and is binding between them in the sovereign capacity. I 
might appeal, in confirmation of this assertion, to all ele. 
mentary writers on the subject of government; but wil] 
content myself with citing one only—Burlamagqui quoted 
with approbation by judge ‘Tucker, in his commentary on 
Blackstone, himself a high authority, says: (here Mr, C 
read from Tucker’s Blackstone as follows): 

Exctracts from Blackstone’s commentaries, 

**Political bodies, whether great or small, if they are 
constituted by a people formerly independent, and under 
no civil subjection, or by those who justly claim indepen. 
dency from any civil power they were formerly subject 
to, have the civil supremacy in themselves, and are in a 
state of equal right and liberty with respect to all other 
states, whether great or small. No regard is to be had 
in this matter to names; whether the body politic be eall- 
ed a kingdom, an empire, a principality, a dukedom,a 
country, a republic, or free town. If it ean exercise just. 
ly all the essential parts of civil power within itself, inde. 
pendently of any other person or body politic, and no 
other hath any right to rescind or annul its aets, it has the 
civil supremacy, how small soever its territory may be, 
or the number of its people, and has all the rights of an 
independent state. 

**T his independency of states, and their being distinct 
political bodies from each other, is not obstructed by any 
alliance or confederacies whatsoever, about exercising 
jointly any parts of the supreme powers, such as those of 
peace and war, in league offensive and defensive. Two 
states, notwithstanding such treaties, are separate bodies 
and independent. 

‘These are, then, only deemed politically united when 
some one person, or council, is constituted with a right 
to exercise some essential powers fer both, and to hinder 
either from exercising them separately. If any person or 
council is empowered to exereise all these essential pow- 
ers for both, they are then one state: such is the state of 
England and Scotland, since the act of union made at the 
beginning of the eighteenth century, whereby the two 
kingdoms were incorporated into one, all parts of the su- 
preme power of both kingdoms being thenceforward anit- 
ed, and vested in the three estates of the realm of Great 
Britain; by which entire coalition, though both kingdoms 
retain their ancient laws and usages in many respects, 
they are as effectually united and incorporated as the se- 
veral petty kingdoms which composed the heptarehy, 
were before that period. 

_ “But when only a portion of the supreme civil power 
is vested in one person or council for both, such as that 
of B scar and war, or of deciding controversies between 
different states or their subjects, whilst each within itself 
exercises other parts of the supreme power, independently 
of all the others; in this case they are called systems of states; 
which Burlamaqui defines to be an assemblage of perfect 
governments, strictly united by some common bond, s0 
that they seem to make but a single body with respect to 
those affairs which interest them in common, though each 
preserves its sovereignty, full and entire, independently 
of all others. And in this case, he adds, the confederate 
states engage to each other only to exercise with common 
consent, certain parts of the sovereignty, especially that 
which relates to their mutual defence against foreign ene- 
mies. But each of the confederates retains an entire li- 
berty of exercising as it thinks proper, those parts of the 
sovereignty, which are not mentioned in the treaty of 
union, as parts that ought to be exercised in common. 
And of this nature is the American confederacy, in which 
each state has resigned the exercise of certain parts of the 
supreme civil power which they possessed before, (except 





I have now established, I hope, beyond the power of 
eontroversy, every allegation contained in the first resolu- 
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recy reserving to themselves all their former powers 


which are not delegated to the United Statcs by the com- 
mon bound of union, — 

«A visible distinction, and not less important than ob- 
yious, occurs to our observation in comparing these dif- 
ferent kinds of union. ‘The kingdoms of England and 
Scotland are united into one kingdom; and the two contract- 
ing states, by such an incorporate union, are, in the opi- 
nion of judge Blackstone, totally anuihilated, without any 

wer of revival; and a third arises from their conjunc- 
tion, in which all the rights of sovereignty, and _particu- 
larly that of legislation, are vested. From whence he 
expresses a doubt whether any infringements of the fun- 
damental and essential conditions of the union, would of 
itself dissolve the union of those kingdoms; though he 
readily admits, that in the case of a federate alliance such 
an infringement would certainly rescind the compact be- 
tween the confederate states. In the United States of 
America, on the contrary, each state retains its own ante- 
cedent form of government; its own laws, subject to the 
alteration and control of its own legislature only; its own 
executive Officers and council of state; its own courts of 
judicature, its own judges, its own magistrates, civil offi- 
cers and Officers Of the militia; and, in short, its own civil 
state, or body politic in every respect whatsoever. And 
by the express declaration of the 12th article of the amend- 
ments to the constitution, the powers not delegated to the 
United States by the constitution, nor prohibited by it-to 
the states, are reserved to the states respectively or to the 
people. In Great Britain a new civil state is created by 
the annihilation of two antecedent civil states; in the 
American states, a general federal council and adminis- 
tration is provided for the joint exercise of such of their 
several powers, as can be more conveniently exercised in 
that mode than any other; leaving their civil state unal- 
tered; and all the other powers which the states antecedent- 
Jy possessed, to be exercised by them respectively, as if 
no union Or connexion were established between them. 

“The ancient Achaia seems to have been a confedera- 
cy founded upon a similar plan; each of those little states 
had its distinct possessions, territories and boundaries; 
each had its senate or assembly; its magistrates and judges; 
aud every state sent deputies to the general convention, 
and had equal weight in all determinations. And most 
of the neighboring states which, moved by fear of danger, 
acceded to this coufederacy, had reason to felicitate them- 
selves. 

“These confederacies, by which several states are 
united together by a perpetual league of alliance, are 
chiefly founded upon this circumstance, that each particu- 
lar people choose to remain their own masters, and yet 
are not strong enough to make head against a common 
enemy. The purport of such an agreement usually is, 
that they shall not exercise some part of the sovereignty 
there specified, without the gencral consent of each 
other. For the leagues to which these systems of states 
owe their rise, seem distinguished from others; (so fre- 
quent among different states), chiefly by this considera- 
tion; thatin the latter each confederate people determine 
themselves, by their own judgment, to ecrtain mutual 
performances, yet so, that in all other respects, they de- 
sign not in the least to make the exercise of that part of 
the sovereignty whence these performances proceed, de- 
pendent on the consent of their allies, or to retrench 
any thing from their full and unlimited power of govern- 
ing their own states. Thus we see that ordinary treaties 
propose, for the most part, as their aim, only some par- 
ticular advantage of the states thus transacting—their 
interests happening at present to fall in with each other— 

tdo not produce any lasting union as to the chief ma- 
hagement of affairs. Such was the treaty of alliance 

tween America and France, in the year 1778, by which, 
among other articles, it was agreed that neither of the 
two parties should conclude either truce or peace with 

reat Britain, without the formal consent of the other 
first obtained, and whereby they mutually engaged not 
to lay down their arms until the independence of the 

hited States should be formally or tacitly assured by 
Wi treaty or treaties which should terminate the war. 

Vhereas, in these confederacies, of which we are now 

Peaking, the contrary is observable, they being estab- 
- ed with this design, that the several states shall for- 
ever link their safety one with another, and, in order to 
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their mutual defence, shall engage themselves not to ex- 
ercise certain parts of their sovereign power, otherwise 
than by a common agreement and approbation, Such were 
the stipulations, among others, contained in the articles 
of confederation, and perpetual union between the Ame- 
rican states, by which it was agreed, that no state should, 
without the consent of the United States in congress as- 
sembled, send any embassay to, or receive any embassay 
from, or enter into any conferenve, agreement, alliance, 
or treaty with any king, prince, or state; nor keep up any 
vessels of war, or body of forces, in time of peace; nor 
engage in any war, without the consent of the United 
States in congress assembled, unless actually invaded; 
nor grant commissions to any ships of war, or letters of 
marque and reprisal, except after a declaration of war, 
by the United States in congress assembled; with several 
others; yet each state, respectively, retains its sovereignty, 
reedom, and independence, and every power, jurisdic- 
tion, and right, which is not expressly delegated to the 
United States in congress assembled. The promises 
made in these two cases here compared, run very diffe- 
rently; iv the former, thus: ‘I will join you in this par- 
ticular war, as a confederate, and the manner of our 
attacking the enemy shall be concerted " our common 
advice; nor will we desist from war, till the particular 
end thereof, the establishment of the .independence of 
the United States be obtained.’ In the latter, thas: 
‘None of us who have entered into this alliance will 
make use of our right as to the affairs of war and peace, 
except by the general consent of the whole confederacy.’ 
We observed before, that these unions submit only some 
certain parts of the sovereignty to mutual direction. For 
it seems hardly possible that the affairs of different states 
should have so close a connection, as that all and each of 
them should look on it as their interest to have no part of 
the ehief government exercised without the general con- 
currence. The most convenient method, therefore, 
seems to be, that the particular states reserve to them- 
selves all those branches of the supreme authority, the 
management of which can have little or no mfluence in 
the aflairs of the rest.” [Mr. Calhoun proceeded. } 

If we compare our present system with the old confe- 
deration, which all acknowledge to have been federal in 
its character, we shall find that it possesses all the attri- 
butes which belong to that form of government, as fally 
and completely as that did. In fact, in this particular, 
there is but a single difference, and that not essential, as 
regards the point immediately under consideration, though 
very important in other respects. ‘lhe confederation was 
the act of the state governments, and formed an union of 
governments. The present constitution is the act of the 
states themselves, or, which is the same thing, of the peo- 
ple of the several states, and forms an union of them as 
sovereign communities. The states, previous to the 
adoption of the constitution, were as separate and distinet 
political bodies as the governments which represent 
them, and there is nothing in the nature of things to pre- 
vent them from uniting under a compact, in a federal 
union, without being blended in one mass, any more than 
uniting the governments themselves, in like manner, 
without merging them ina single government. To illus- 
trate what I have stated, by reference to ordinary trans- 
uetions, the confederation was a contrgct between agents 
-——the present constitution between the principals them- 
selyes:—or, to take a more analagous case, one isa league 
made by ambassadors; the other a league made by so- 
vereigns—the latter no more tending to unite the parties 
into a single sovereignty than the former. The only dif- 
ference is in the solemuity of the act and the force of the 
obligation. 

‘There indeed results 3 most important difference, un- 
der our theory of goyernment, as to the nature and cha- 
racter of the act itself, whether executed by the states 
themselves, or by their governments; but a result, as I 
have already stated, not at all affecting the question under 
consideration, but which will throw much light on a sub- 
ject, in relation to which I must think the senator from 
Massachusetts hus formed very confused conceptions. 

The senator dwelt much on the point, that the present 
system is a constitution and a government, in contradis- 
tinction to the old confederation, with a view of proving 
that the constitution was not a compact. Now, I concede 
to the senator that our present system is a constitution 
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and a goverameut—and that the former, the old confede- 
ration, was not a constitution or government:—not, how- 
ever, for the reason which he assigned, that the former 
was a compact, and the latter not; but from the difference 
of the origin from which the two compacts are derived. Ac- 
cording to our American conception, the people alone can 
form constitutions or governments, and not their agents. 
It is this difference, and this alone, which makes the dis- 
tinction. Had the old confederation been the act of the 
people of the several states, and not of their governments, 
that instrument, imperfect as it is, would have been a 
constitution, and the agency, which it created to execute 
its powers, a government. This is the true cause of the 
difference between the two acts, and not that in which 
the senator seems to be bewildered. . 


There is another point, on which this difference throws 
important light, and which has been frequently referred 
to in debate on this and former occasions. I refer to the 
expression in the preamble of the constitution, which 
speaks of ‘‘forming a more perfect union,” and in the 
letter of general Washington, laying the draft of the con- 
vention before the old congress, in which he speaks of 
“‘consolidating the union;” both of whieh I conceive to 
refer simply to the fact, that the present union, as already 
stated, is an union between the states themselves, and not 


an union like that which had existed between the govern- 
ments of the states. 


We will now proceed to consider some of the conclu- 
sions, which necessarily follow from the facts and posi- 
tions already established. They enable us to decide a 
+ rae of vital importance under our system. Where 

oes sovereignty reside? If I have succeeded in estab- 
Jishing the fact that ours isa federal system, as I conceive 
I conclusively have, the fact of itself determines the ques- 
tion which I have proposed. It is of the very essence of 
such a system, that the sovereignty is in the parts, and 
not in the whole; or, to use the language of Mr. Pal- 
grave, the parts are the units in such a system, and the 
whole the multiple; and not the whole, the units; and the 
parts, the fractions. Ours, then, is a government of 
twenty-four sovereignties, united by a constitutional com- 
pact, for the purpose of exercising certain powers through 
a common government, as their joint agent:—and not an 
union of the twenty-four sovereignties into one; which, 
according to the language of the Virginia resolutions, al- 
ready cited, would form a consolidation. And here I 
maust express my surprise to the senator from Virginia, 
that he sheuld avow himself the advocate of these very 
resolutions, when he distinctly maintains the idea of an 
union of the states in one sovereignty, which is expressly 
condemned by those resolutions, as the essence of a con- 
solidated government. 


Another consequence, which was equally clear, that 
whatever modification was made in the condition of the 
states, under the present constitution, were modifications 
extending only to the exercise of their powers by com- 
pact, and not to the sovereignty itself, and are such as so- 
vereigus are competent to make; it being a conceded 
point, that it is competent to them to stipulate to 
exercise their powers in a particular manner, or to ab- 
stain’altogether from their exercise, or to delegate them 
to agents, without, in any degree, impairing sovereignty 
itself. The plain state of the facts, as regards our go- 
wermment, is, that these states have agreed, by compact, 
to exercise their sovereign powers jointly, as already 
stated, and that, for this purpose, they have ratified the 
compact in their sovereign capacity, thereby making it 
the constitution of each state, in no wise distinguished 
from their own separate constitution, but in the super- 
added obligation of compact—of faith mutually pledged 
to each other. In this compact they have stipulated, 
amengst other things, that it may be amended by three- 
fourths of the states; that is, they have conceded to each 
other, by compact, the right to add new powers or to 
subtract old, by the consent of that proportion of the 
states, without requiring, as otherwise would be the case, 
the consent of all—a modification no more inconsistent, 
as has been supposed, with their sovereignty than any 
other contained in the compact. In fact, the provision to 
which I allude, furnishes strong evidence that the sove- 
reigoty is, as 1 contend, in the states severally; as the 
amendments are effected not by any one three-fourths, 
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but by any three-fourths of the states, indicating that the 
sovereignty is in each ot the states. 

If these views be correct, it follows, as a ma 
course, that the allegiance of the people is to the 
ra] states, and that treason cousists in resistance to the 
joint authority of the states united, not, as has been ab. 
surdly contended, in resistance to the government of the 
United States, which, by the provision of the constitution 
has only the right of punishing. ‘ 

These conclusions have all a most important bearing op, 
that monstrous and despotic bill, which, to the disgrace 
of the senate and the age, has passed this body. 1 have 
stilla right thus to speak withoat violating the rules of 
order, as it is not yet a law. These conclusions show 
that the states can violate no law; that they neither ay 
nor, in the nature of things, can be, under the dominio, 
of the law; that the worst that can be imputed to them, jx 
a violation of compact, for which they, and not their cit}. 
zens, are responsible; and that to undertake to punish , 
state, by law, or to hold the citizens responsible for the 
acts of the state, which they are on their allegiance boung 
to obey, and liable to be punished as traitors for disobey. 
ing, is a cruelty unheard of among civilized uations; and 
destructive of every principle upon which our goverp. 
ment is founded. it is, in short, a ruthless and complete 
revolution of our entire system. 

I was desirous to present these views fully, before the 
passage of this long-to-be-lamented bill, but as 1 was 
prevented by the majority, as I have stated, at the com. 
mencement of my remarks, | trust that it is not yet too 
late. 

Having now said what I intended in relation to my firs 
resolution, both in reply to the senator from Massachu- 
setts, and in vindication of its correctness, I will now pro. 
ceed to consider the conclusions drawn from it in the se- 
cond resolution; that the general governmeut is not the 
exclusive and final judge of the extent of the powers de- 
legated to it, but that the states, as parties to the compact, 
have a right to judge, in the last resort, of the infractions 
of the compact, and of the mode and measure of redress, 

It can searcely be necessary, before so enlightened a 
body, to premise, that our system eomprehends two dis- 
tinct governments—the general and state governments, 
which, propcrly considered, form but one. ‘The former, 
representing the joint authority of the states in their con- 
federate capacity, and the latter, that of each state sepa- 
rately. LT have premised this fact, simply with a view of 
presenting distinctly the answer to the argument offered 
by the senator from Massachusetts, to prove that the ge- 
neral government hasa final and exclusive right to judge, 
not only of its delegated powers, but also of those re- 
served to the states. ‘That gentleman relies, for his 
main argument, on the assertion, that a government, 
which he defines to be an organised body, endowed with 
both will and power, and authority in proprio vigore, 
to execute its purpose, has a right inherently to judge 
of its powers. It is not my intention to commeut 
upon the definition of the senator, though it would not be 
difficult to show that his ideas of government are not very 
American. My object is to deal with the conclusion and 
not the definition. Admit, then, that the government has 
the right of judging of its powers, for which he contends 
How then will he withhoid, upon his own principle, the 
right of judging from the state government, which he 
has attributed to the general government? If it belongs 
to one, on his principle, it belongs to both—and if to both, 
if they differ, the veto, so abhorred by the senator, 1s the 
necessary result; as neither, if the right be possessed by 
both, can control the other. 

The senator felt the foree of this argument, and in or 
der to sustain his main position, he fell back on that 
clause of the constitution, which provides, that “this con- 
stitution, and the laws made in pursuance thereof, shall 
be the supreme law of the land.” 

This is admitted; no one has ever denied that the con- 
stitution, and the laws made in pursuance of it, are of 
paramount authority. But it is equally undeniable, that 
laws not made in pursuance, are not only not of para 
mount authority, but are of no authority whatever; being 
ef themscives null and void; which presents the que’ 
tion who are to judge whether the laws be or be not aa 
suant to the constitution, and thus the difficulty, inste@ 
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back. This the senator also feit, and has attempted to 

overcome the difficulty, by setting up, on the part of con~ 

and the judiciary, the final and exclusive right of 

ing, both for the federal government and the states, 

asto the extent of their powers. That I may do full jus- 

tice to the gentleman, I will give his doctrine in his own 
words. He states: 

‘«[That there is a supreme law, composed of the consti- 
tution, the laws passed in pursuance of it, and the trea- 
ties; but in cases coming before congress, not assuming 
the shape of eases in law and equity, so as to be subjects 
of judicial discussion, congress must interpret the consti- 
tution, so often as it has occasion to pass laws, and in 
eases capable of assuming a judicial shape, the supreme 
cours must be the final interpreter.” 

Now, passing over this vague and loose phraseology, I 
would ask the senator, upon what principle can he con- 
cede this extensive power to the legislative and judicial 
departments, and withhold it entirely from the executive? 
If one has the right it cannot be withheld from the other. 
{ would also ask him, on what principle, if the depart- 
ments of the general government are to possess the right 
of judging, finally and conclusively, of their respective 
powers, on what principle can the same right be withheld 
from the state governments, which, as well as the general 
government, properly considered, are but departments of 
the same general system, and form together, properly 
speaking, but one government. This was a favorite idea 
of a man, for whose wisdom I have a respect, increasing 
with my experience, and whom I have frequently heard 
say that most of the misconceptions and errors, in rela- 
tion to our system, originated in forgetting that they 
were but partsof the same system. I would further tell 
the senator, that if this right be withheld from the state 
governments; if this restraining influence by which the 
general government is coerced to its proper sphere, be 
withdrawn, then that department of the government 
from which he has withheld the right of judging of its 
own powers (the executive) will, so far from being ex- 
eluded, become the so/e interpreter of the powers of the 
government, It is the armed interpreter, with powers 
to execute its own construction, and without the aid of 
which, the construction of the other departments will 
be impotent. 

But I contend that the states have a far clearer right 
to the sole construction of their powers than any of the 
departments of the federal government can have; this 
power is expressly reserved, as I had stated on another 
occasion, not only against the several departments of the 
general government, but against the United States them- 
selves. I will not repeat the arguments which I then of- 
fered on this point, and which remain unanswered, but I 
must*be permitted to offer strong additional proof of the 
views then taken; and which, if Iam not mistaken, are 
conclusive on this point. It is drawn from the ratifica- 
ion of the constitution by Virginia, and is in the follow- 
ing words. [Mr. C. then read as follows}: 

“We, the delegates of the people of Virginia, duly 
elected in pursuance of a recommendation from the gene- 
ral assembly, and now met in convention, having fully 
and freely investigated and discussed the proceedings of 
the federal convention, and being prepared, as well as the 
most mature deliberation hath enabled us to decide there- 
on—lo, in the name and in behaif of the people of Vir- 
ginia, declare and make known, that the powers granted 
under the constitution, being derived from the people of 
the United States, may be resumed by them, whensoever 
the same shall be perverted to their injury or oppression, 
and that every power not granted thereby, remains with 
them, and at their will; that therefore no right of any de- 
homination can be eancelled, abridged, restrained, or mo- 

ied by the congress, by the senate or house of repre- 
Sentatives, acting in any capacity, by the president or 
any department, or officer of the United States, except in 
those instances in which power is given by the constitu- 
tion for those purposes; and that among other essential 
rights, the liberty of conscience, and of the press, cannot 
cancelled, abridged, restrained or modified by any au- 
thority of the United States. With these impressions, 
with a solemn appeal to the Searcher of all hearts, for the 
purity of our intentions, and under the convietion that 
whatsoever imperfections may exist in the constitution, 
ought rather to be examined in the mode prescribed there- 





in, than to bring the union in danger by a delay, with the 
hope of obtaining amendments previous to the ratification 
—We, the said delegates, in the name and in the behalf 
of the people of Virginia, do, by these presents, assent to 
and ratify the constitution recommended on the 17th day 
of September, 1787, by the federal convention, for the go- 
vernment of the United States, hereby announcing to all 
those whom it may concern, that the said constitution is 
binding upon the said people, according to an authentic 
copy hereto annexed, in the words following,” &c. | 

It thus appears that that sagacious state (I fear, how- 
ever, that her sagacity is not as sharp sighted now as for- 
merly) ratified the constitution, with an explanation as 
to her reserved powers; that they were powers subject 
to her own will; and reserved against every department 
of the general government, legislative, executive and ju- 
dicial; asif she had a prophetic knowledge of the attempts 
now made to impair and destroy them; which explana- 
tion can be considered in no other light than as containing 
a condition on which she ratified, and, in fact, making 
part of the constitution of the United States, extending as 
well to the other states as to herself. Iam no lawyer, and 
it may appear to be presumption in me to lay down the 
rule of law which governs in such cases, in a controversy 
with so distinguished an advocate as the senator from 
Massachusetts; but I will lay it down asa rule in such 
cases, which I have no fear that the gentleman will con- 
tradict, that in ease of a contract between several part- 
ners, if the entrance of one on condition be admitted, the 
condition enures to the benefit of all the partners. ButI 
do not rest the argument simply upon this view; Virginia 
proposed the tenth amended article, the one in question, 
and her ratification must be at least received as the high- 
est evidence of its true meaning and interpretation. 


If these views be correct, and I do not see how they 
ean be resisted, the rights of the states to judge of the ex- 
tent of their reserved powers stands on the most solid 
foundation, and is good against every department of the 
general government; and the judiciary is as much exclud- 
ed from an inteference with the reserved powers, as the 
legislative or executive departments. ‘To prove the oppo- 
site, the senator relies upon the authority of Mr. Madi- 
son, in the Federalist, to prove that it was intended to in- 
vest the court with the power in question. Inreply, [will 
meet Mr. Madison with his own opinion, given on a most 
solemn occasion, and backed by the sagacions common- 
wealth of Virginia. ‘The opinion to which L allude will 
be found in the celebrated report of 1799, of which Mr. 
Madison was the author. It says: 


**But it is objected, that the gupIcIAL AUTHORITY is to 
be regarded as the sole expositor of the constitution in 
the last resort; and it may be asked for what reason the 
declaration by the general assembly, supposing it to be 
theoretically true, could be required at the present day, 
and in so solemn a manner. 

“On this objection it might be observed—frst, that 
there may be instances of usurped power, which the forms 
of the constitution would never draw within the control of 
the judicial department: secondly, that if the decision of 
the judiciary be raised above the authority of the sove- 
reign parties to the constitution, the decisions of the other 
departments, not carried by the forms of the constitution 
before the judiciary, must be equally authoritative and 
final with decisions of the department. But the proper 
answer to this objections is, that the resolution of the ge- 
neral assembly relates to those great and extraordinary 
eases, in which all the forms of the constitution may 
prove ineffectual against infractions dangerous to the es- 
sential rights of the parties to it. The resolution suppos- 
es that dangerous powers, not delegated, may not only 
be usurped and executed by the other departments, but 
that the judicial department, also, may exercise or sane- 
tion dangerous powers beyond the grant of the constitu- 
tion; and, consequently, that the ultimate right of the 
parties to the constitution to judge whether the compact 
was dangerously violated, must extend to violations b 
one delegated authority, as well as by another; by the ju- 
diciary as well as by the executive or the legislative.” 

The senator also relies upon the authority of Luther 
Martin to the same point, to which I have already replied 
so fully, on another occasion, (in answer to the senator 





from Delaware, Mr. Clayton), that I do not deem it ne- 
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cessary to add any further remarks on the present oc- 
casion. 

But why should I waste words in reply to these or any 
other authorities, when it has been so clearly established 
that the rights of the states are reserved against all and 
every department of the government; that no authority in 
Opposition can possibly shake a position so well establish- 
ed. Nor do TI think it necessary to repeat the argument 
which I offered when the bill was under diseussion, to 
Show that the clause in the constitution which provides 
that the judicial power shall extend to all cases in law and 
equity, arising under this constitution, and to the laws and 
treaties made under its authority, has no bearing on the 
point in controversy; and that even the boasted power of 
the supreme court to decide a law to- be unconstitutional, 
so far from being derived from this or any other portion 
of the constituiion, results from the necessity of the case; 
where two rules of unequal authority come in conflict, 
and is a power belonging to all courts, superior aud infe- 
rior, state and general, domestic and foreign. 

[ have now, I trust, shown satisfactorily that there is no 
provision in the constitution to authorise the general go- 
vernment, through any of its departments, to control the 
action of the state, within the sphere of its reserved 
powers; and that of course, according to the principle laid 
down by the senator from Massachusetts himself, the go- 
vernment of the states, as well as the general government, 
has the right to determine the extent of their respective 
powers, without the right on the part of either to control 
the other. The necessary result is, the veto, to which he 
so much objects; and to get clear of which, he informs us, 
was the object for which the present constitution was 
formed. I know not whence he has derived his informa- 
tion, but my impression is very different, as to the imme- 
diate motives which led to the formation of that instru- 
ment. I have always understood that the principal ob- 

ject was, to give to congress the power to regulate com- 
merce, to lay impost duties, and to raise a revenue for 
the payment of the public debt and the expenses of the 

overnment, and to subject the action of the citizens, in- 
dividually, to the operation of the laws, asa substitute for 
force. If the object had been to get clear of the veto of 
the states, as the senator states, the convention certainly 
performed their work in a most bungling manner. There 
was unquestionably a large party in that body, headed by 
men of distinguished talents and influence, who commenc- 
ed early, and worked earnestly to the last, to deprive the 
states—not directly, for that would have been too bold an 
attempt, but indirectly—ot the veto. ‘The good sense of 
the convention, however, put down every effort, however 
disguised aud perseveringly made. I do not deem it ne- 
cessary to give from the journals the history of these va- 
rious and unsuccessful attempts, though it would afford a 
very instructive lesson. It is sufficient to say, that it was 
attempted by proposing to give congress power to annul 
the acts of the states, which they might deem inconsistent 
with the constitution; to give to the president the power 
of appointing the governors of the states, with a view of 
vetoing state laws through his authority; and, finally, to 
give to the judiciary the power to decide controversies 
between the states, and the general government; all of 
which failed—fortunately for the liberty of the country 
—utterly and entirely failed; and, in their failure, we 
have tlie strongest evidence that it was not the intention 
of the convention to deprive the states of the veto power. 
Had the attempt to deprive them of this power been di- 
reetly made, and failed, every one would have seen and 
felt that it would furnish conelusive evidence in favor of 
its existence. Now, lL would ask, what possible difference 
ean it make, in what form this attempt was made? 
Whether by attempting to confer on the general govern- 
ment a power incompatible with the exercise of the 
veto on the part of the states, or by attempting directly to 
deprive them of the right of exercising it. We have thus 
direct and and strong proof, that, in the opinion of the 
convention, the states, unless deprived of it, possess the 
veto power; or, what is another name for the same thing, 
the right of nullification. I know that there is a diversity 
of opinion among the friends of state rights, in regard to 
this power, which | regret; as T cannot but consider it as 
a power essential to the protection of the minor interests of 
the community, and the liberty and the union of the coun- 
try. It was the very shield of state rights; and the only 
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power by which that system of injustice against which Ww 
have contended for more than thirteen years, could hes ng 
rested; by which a system of hostile legislation, of plun- 
dering by law, which must necessarily lead to a conflict of 
arms, can be prevented, 

_ But L rest the right of a state to judge of the extent of 
its reserved powers, in the last resort, on higher grounds 
—that the constitution is a compact to which the States 
are parties, in their sovereign capacity; and that, as in all 
other cases of compact between parties having no com. 
mon umpire, each has a right to judge for itself, To 
the truth of this proposition, the senator from Massachy- 
setts has himself assented, if the constitution itself be g 
compact—and that it is, I have shown, I trust, beyond 
the possibility of doubt. Having established that Koint 
1 now claim, as I stated I would do in the course of 
the discussion, the admissions of the senator, and, amon 
them, the right of secession, and nullification, which he 
conceded would necessarily follow, if the constitution be 
indeed a compact. 

Ihave now replied to the arguments of the senator 
from Massachusetts, so far as they direetly apply to the 
resolutions, and will, in conclasion, notice some of his 
general and detached remarks. ‘To prove that ours is q 
consolidated government, and that there is an immediate 
connexion between the government and the citizen, he re- 
lies on the fact, that the laws act directly on individuals, 
That such is the ease, I will not deny; but Iam very far 
from conceding the point, that it affords the decisive 
proof, or even any proof at all, of the position which the 
senator wishes to maintain. I hold it to be perfeetly 
within the competency of two or more states to subject 
their citizens, in certain cases, to the direct action of each 
other, without surrendering or impairing their sovereign 
ty. Irecolleet, while 1 was a member of Mr. Munroe’s 
cabinet, a proposition was submitted by the British go. 
vernment, to permit a mutual right of search and seizure, 
on the part of each government, of the citizens of the 
other, on board of vessels engaged in the slave trade, and 
to establish a joint tribunal for their trial and punishment. 
the proposition was declined, not because it would impair 
the sovereignty of eitheir, but on the ground of gene- 
ral expediency, and beeanse it would be incompatible 
with the provisions of the constitution, which establish 
the judicial power, which must be appointed by the pre- 
sident and senate. If I am not mistaken, propositions of 
of the same kind were made and acceded to by some of 
the continental powers. 

With the same view, the senator cited the suability of 
the states, as evidence of their want of sovereignty; at 
which I must expressmy surprise, coming from the quar- 
ter it does. No one knows better than the senator, that 
it is perfectly within the competency of a sovereign state 
to permit itself to be sued. We have on the statute book 
a standing law, under which the United States may be 
sued in certain land cases. If the provision in the con- 
stitution on this point proves any thing, it proves, by the 
extreme jealousy with which the right of suing a state 1s 
permitted, the very reverse of that for which the senator 
contends, 

Among other objections to the views of the constitution 
for which I contend, it is said they are novel. 1 hold this 
to be a great mistake. The novelty is not on my side, 
but on that of the senator from Massachusetts. The doc- 
trine of consolidation which he maintains, is of recent 
growth. It is not the doctrine of Hamilton, Ames, or 
any of the distinguished federalists of that period, all of 
whom strenuously maintained the federative character of 
the constitution, though they were accused of supporting 
a system of policy, which would necessarily lead to con- 
solidation. The first disclosure of that doctrine was mm 
the ease of MeCulloh, in which the supreme court held 
the doctrine, though wrapt up in language somewhat It- 
distinet and ambiguous. The next and more open ayow~- 
al was by the senator of Massachusetts himself, about 
three years ago, in the debate on Foot’s resolution. ‘The 
first official annunciation of the doctrine was in the recent 
proclamation of the president, of which the bill that has 
recently passed this body is the bitter fruit. 

It is further objected by the senator from Massachu- 
setts, and others, against this doctrine of state rights, as 
maintained in this debate, that if they should prevail the 
peace of the country would be destroyed. But what if 
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they should not prevail? Would there be peace? Yes, 
the peace of despotism; that peace which is enforeed by 
the bayonet and the sword; the peace of death, where all 
the vital functions of liberty have ceased. It is this 

ace which the doctrine of state sovereignty may disturb 
by that conflict, which, in every free state, if properly 
organised, necessarily exists between liberty anc power; 
but which, if restrained within proper limits, is a saluta- 
ry exercise to our moral and intellectual faculties. — In 
the case of Carolina, which has caused all this discussion, 
who does not see, if the effusion of blood be prevented, 
that the excitement, the agitation, and the inquiry which 
it has caused, will be followed by the most beneficial con- 
sequences. ‘he country had sunk into avarice, intrigue, 
aud electioneering, from which nothing but some such 
event could rouse it, or restore those honest and patriotic 
feelings, which had almost disappeared under their bane- 
ful influence. What government has ever attained power 
and distinction without such conflicts? Look at the de- 
graded state of all those nations, where they have been 

ut down by the iron arm of the government. 

I, for my part, have no fear of any dangerous conflict, 
under the fullest acknowledgment of state sovereiguty; 
the very fact that the states may interpose will produce 
moderation and justice. ‘The general government will 
abstain from the exercise of any power in which they 
may suppose three-fourths of the states will not sustain 
them; while on the other hand, the states will not inter- 

ose but on conviction that they will be supported by 
one-fourth of their co-states. Moderation and justice 
will produce confidence, attachment, and patriotism, and 
these, in turn, will offer most powerful barriers against 





the excess of conflicts between the states and the head of 


the confederacy. 

But we are told that, should the doctrine prevail, the 
present system would be as bad, if not worse, than the 
old confederation. I regard the assertion only as evidence 
of that extravagance of declamation, in which, from ex- 
citement of feeling, we so often indulge. Admit the 
power, and still the present system would be as far re- 
moved from the weakness of the old confederation as it 
would be from the lawless and despotic violence of con- 
solidation. So far from being the same, the difference 
between the confederation and the present constitution 
would still be most strongly marked. If there were no 
other distinction, the fact that the former required the 
concurrence of the states to execute its acts, and the lat- 
ter the act of a state to arrest its acts, would make a dis- 
tinction as broad as the ocean; in the former, the vis iner- 
tig of our nature was in opposition to the action of the 
system. Not toact, was to defeat. In the latter, the 
same principle is on the opposite side; action is required 
todefeat. He who understands human nature, will see 
inthis difference, the difference between a feeble and illy 
contrived confederation, and the restrained energy of a 
federal system. 

Of the same character is the objection, that the doc- 
trine will be the source of weakness. If we look to mere 
organization and “physical power as the only source of 
strength, without taking into the estimate the operation 
of moral causes, such would appear to be the fact; but if we 
take into the estimate the latter, you will find that those 
governments have the greatest strength in which power 
has been most efficiently checked. The government of 
Rome furnishes a memorable example. ‘There two in- 
dependent and distinct powers existed—the people acting 
by tribes, in which the plebeians prevailed, and by cen- 
turies in which the patricians ruled. The tribunes were 
the appropriate representatives of the one power, and 
the senate of the other, each possessed of the authority 
of checking and overruling one another, not as depart- 
ments of the government, as supposed by the senator 
irom Massachusetts, but as independent powers—as much 
80as the state and general governments. A shallow ob- 
server would perceive in such an organization, nothing but 
the perpetual source of anarchy, discord, and weakness; 
and yet experience has proved that it was the most pow- 
erful government that ever existed; and reason teaches 
that this power was derived from the very circumstance 
Which hasty reflection would consider the cause of weak- 


ne a A ° . ° 
at I will venture an assertion which may be consider- 
oat avagant, but in which history will fully bear me 


» that we have no knowledge of any people in which 
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a power of arresting the improper acts of the govern- 
ment, or what may be called the negative power of govern- 
ment, was too strong, except Poland, where every free- 
man possessed a veto; but even there, although it existed 
in so extravagant a form, it was the source of the highest 
and most lofty attachment to liberty, and the most heroic 
courage—qualities that more than once saved Europe 
from the domination of the crescent and scymetar. Itis 
worthy of remark that the fate of Poland is not to be at- 
tributed so much to the excess of this negative power of 
itself, as to the facility which it afforded to foreign in- 
fluence in controlling its political movements. 

Il am not surprised that, with the idea of a perfect go- 
vernament which the senator from Massachusetts has form- 
ed, a government of an absolute majority, unchecked and 
unrestrained, operating through a representative body, 
that he should beso much shocked with what he is plexss 
edto call the absurdity of state veto. But lei me tell him, 
that his scheme of a perfect government, as beautiful as 
he conceives it to be, though often tried, has invariably fail- 
ed, and has always run, whenever tried, through the same 
uniform process of faction, corruption, anarchy, and des- 
potism. He considers the representative principle as 
the great modern improvement in legislation, and of it- 
self suffieient to secure liberty. I cannot regard it in 
the light in which he does. Instead of modern, it is of 
remote origin, and has existed, in greater or less perfec- 
tion, in every free state from the remotest rb 
Nor do I consider it as of itself sufficient to secure liber- 
ty, though I regard it as one of the indispensable means 
—the means of sccuring the people against the tyranny 
and oppression of their rv/ers. ‘lo secure liberty, ano- 
ther means is still necessary, the means of securing the 
different portions of society against the injustice and op- 
pression of each other, which can only be effected by veto, 
interposition, or nullification, or by whatever name the 
restraining or negative power of government may be 
called. 

The senator appears to be enamoured with his coneep- 
tion of a consolidated government, and avows himself to 
be prepared, seeking no lead, to rush in its defence to the 
front rank, where the blows tall heaviest and thickest. I 
admire his gallantry and courage; but L will tell him that 
he will find in the opposite ranks, under the flag of liber- 
ty, spirits as gallant as his own; and that experience will 
teach him, that it is infinitely easier to carry on the war 
of legislative exaction by bills and enactments, than to 
extort by sword and bayonet, from the brave aud the free. 

The bill which has passed this body, is intended to de- 
cide this great controversy between that view of our go- 
vernment, entertained by the senator and those who act 
with him, and that supported on our side. It has merged 
the tariff, and all other questions connected with it, in 
the higher and direct issue, which it presents between the 
federal system of government and consolidation. I con- 
sider the bill as far worse and more dangerous to liberty 
than the tariff. [t has been most wantonly passed, when 
its avowed object no longer justified it. L consider it as 
chains forged and fitted to the limbs of the. states, and 
hung up to be used when oceasion may require. We are 
told, in order to justify the passage of this fatal measure, 
that it was necessary to present the olive branch with one 
hand and the sword with the other. We scorn the alter- 
native. You have no right to present the sword. The 
constitution never put the instrumentin your hands to be 
employed against a state; and asto the olive branch, 
whether we receive it or not, will not depend on your 
menace, but on our own estimate of what is due to oure 
selves and the rest of the community, in reference to the 
difficult subject, on which we have taken issue. 

The senator from Massachusetts has struggled hard to 
sustain his cause; but the load was too heavy for him te 
bear. I am not surprised at the ardor and zeal with 
which he has entered into the controversy. It is a 
great struggle between power and liberty—power on the 
side of the north, and liberty on the side of the south. 
But, while [am not surprised at the part which the sena- 
tor from Massachusetts has taken, [ must express my 
amazement at the principles advanced by the senator 
from Georgia, nearest me, (Mr. Forsyth). Thad sup- 
posed it was impossible, that one of his experience and 
sagacity should not perceive the new and dangerous di- 
reetion which this controversy is about to take. For the 
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first time, we have heard an ominous reference to a pro- 
visiou in the constitution, which 1 have never known to 
be before alluded to in discussion, or in connexion with 
any of our measures. + refer to that provision in the 
constitution, in which the general government guaranties 
a republican form of government to the states—a power 
which, hereafter, if uot rigidly restricted to the objects 
intended by the constitution, is destined to be a pretext 
to interfere with our political affairs and domestic in- 
stitutions, in a manner infinitely more dangerous than any 
other power which has ever been exercised on the part of 
the general government. I had supposed, that every 
southern senator at least, would have been awake to the 
danger which menaces us from this new quarter; and, 
that no sentiment would be uttered, on their part, calcu- 
lated to countenance the exercise of this dangerous pow- 
¢x, With these impressions, I heard the senator with 
amazemcnt, alluding to Carolina, as furnishing a case 
which called for the enforcement of this guarantee. Does 
he not see the hazard of the indefinite extension of this 
dangerous power’ ‘here exists in every southern state 
a domestic institution, which would require a far less bold 
construction to consider the government of every state in 
that quarter not to be republican; and, of course, to de- 
mand, onthe part of this government, a suppression of 
the institution to which I allude, in fulfilment of the gua- 
rantee. I believe there is now no hostile feelings com- 
bined with political considerations, in any section, con- 
nected with this delicate subject. But it requires no 
stretch of the imagination to see the danger, which must 
one day come, if not vigilantly watched. With the ra- 
pid strides with which this government is advancing to 
power, atime will come, and that not far distant, when 
petitions will be received, from the quarter to which I 
allude, for protection: when the faith of the guarantee 
will be at least as applicable to that case as the senator 
from Georgia now thinks it to Carolina. Unless this 
doctrine be opposed by united and firm resistance, its 
ultimate effect will be to drive the white population from 
the southern Atlantic states. 
Fesroary 20. 

Mr. Webster said that, having already occupied so 
much of the time of the senate on the general subjeet, he 
should not do more than to make a very few observations, 
in reply to what the hon. member from Carolina had now 
advanced. ‘The gentleman, said Mr. W. does me injus- 
tice, in suggesting the possibility that any remarks of 
mine could have been made for the purpose of obtaining 
favor, in any quarter, by an appearance of hostility to 
him. [Mr. Cadhuon rose, and said he bad only suggest- 
ed it, as a matter of possibility.] I hope it is not even 
possible, continued Mr. W. that my support or opposi- 
tion of important measures, should be influenced by con- 
siderations of that kind. Between the hon. member and 
myself, personal relations have always been friendly. 

e came into congress, now near twenty years ago, both 
ardeut young men; and however widely we may have dif- 
fered at auy time, on political subjects, our private inter- 
course has been one of amity and kindness. [Mr. Cal- 
houn rose, and said these remarks were just such as he 
himself had intended to make. | 

The honorable member considers my remarks on his 
use of the phrase ‘‘constitutional compact,”’ as not well 
founded, and says he has my own authority against myself, 
He quotes from my speech, in 1830. But I did not, on 
that or any occasion, call the constitution a constitutional 
compact. in the passage to which he refers, I was speak- 
ing of one part of the agreement, on which the constitu- 
tion was founded, viz: the agreement, that the slave-hold- 
ing states should possess more than an equal proportion 
of representatives. ‘That, 1 observed, was matter of com- 
pact, sanctioned by the constitution; it was ap agreement, 
which being ‘adopted in the constitution may be well 
enough called a constitutional compact; but this is not 
equivalent to saying that the constitution of the United 
States is nothing but a constitutional compact between 
sovereign states. The gentleman must certainly remem- 
ber that my main object, on that occasion, was to estab- 
lish the proposition, stated in the same speech, that 
the constitution was not a compact between states, but 
a constitution, established by the people, with a govern- 
ment founded on popular election, and directly responsi- 
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The honorable gentleman attempts also to find an gu. 
thority for his use of the word accede. He says the same 
word was used by general Washington, in speaking of the 
adoption of the constitution by North Carolina. Tt was 
so; und it is used by the biographer of Washington, also 
in reference to the same occurrence; and although both, 
probably, adopted the phrase from the popular language 
of the day, yet the language in that case was not, perhaps 
improper. By the adoption of the constitution by nine 
states, the old confederacy was effectually dissolved, 
North Carolina not having adopted it until after the 
vernment went into operation, was out of the union. She 
had, at that moment, no distinet connection with other 
states. The old union was broken up, and she had bot 
come into the new. There was propriety therefore, per. 
haps, in calling her adoption of the constitution an acces 
sion. Yet, when she afterwards adopted the constitution, 
she used the same terms of ratification as the other states, 
Accede is unknown to all those ratifications, and to the 
constitution itself. But the honorahle gentleman insists 
that he can change the phraseology of bis resolutions, so 
as to avoid my objections, and yet maintaia their substan. 
tial sense and import. 
He says his first resolution may stand thus: 
** Resolved, That the people of the several states eom- 
posing these United States, are united as parties to a com- 
pact, under the title of the constitution of the United 
States, which the people of each state ratified as a sepa- 
rate and sovereign community; each binding itself by its 
own particular ratification, and that the union, of which 
the said compact is the bond, is an union between the 
states ratifying the same.” 
This is a change, it is true, but it is a mere verbal 
change. It rejects certain words, but adopts their exact 
synonymies. In his resolution, he calls the constitution 
a ‘‘constitutional compact;” in the amended form which 
he now suggests, he calls it a ‘‘compact, under the title 
of a constitution,” 
‘These are just the same thing. Both call it a compact, 
and a compact between sovereign communities; and in 
both, the attempt is to make the constitution not the sub- 
stantive thing, but merely the qualification of something 
else. Now, sir, the constitution does not call itself a con- 
pact of any kind; people did not call it such when they 
ratified it. No state said, ‘*we, asa sovereign communi- 
ty, accede to a constitutional compact;” or *‘we, as a s0- 
vereign community, ratify a compact under the title ofa 
constitution.”? No state said one word about compact—no 
state said one word about acting as a sovereign community, 
On the contrary, in each and in every state the language 
is, that the conventions, in the name and by the authority 
of the people, ratify this constitution, or frame verre 
ment. Neither the resolution, therefore, of the honora- 
ble member, nor this amended form of it, follows the of- 
ficial and authentic language applied to the transaction to 
which it refers. IT again say, if he will follow that lan- 
guage, if he will state accurately what was done, and then 
state his proposed inference, that inference will be out of 
all sight from his premises. Let him say nothing of com- 
pact—because the people said nothing of it; let him not 
assert that the people of the states acted as sovereign 
communities, because they have not said so. Let him de- 
scribe what the people did, in their own language. it 
will then stand, that the people ratified this constitution 
frame of government. Now, sir, the mere substitution 
of this just and true phraseology strikes away the whole 
foundation of the gentleman’s argument. He cannot 
stand a moment, except on the ground of a compact be 
tween sovereign communities. Compact, therefore, and 
such a compact, must keep its place, in his first resolu 
tion, or else his chain of reasoning breaks in the first 
link. He is therefore, driven to the necessity of assuming 
what cannot be proved, and of giving a history of the for- 
mation of this constitution, essentially different from Its 
true history. He is compelled to reject the language of 
the constitution itself, and to reject also the language 
used by the people of every one of the states, when they 
adopted it; and to lay the corner stone of his whole arg 
ment on mere assumption. 

The honorable gentleman does not understand how the 
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The people may agree to form a government; this is as- 
sent, consent, or compact; this is the social compact of 
the European writers. When the government is formed, 
it rests on this assent of the governed; that is, it rests on the 
assent of the people. ‘he whole error of the gentle- 
man’s argument arises trom the notion, that the people, 
of their own authority, can make but one government; or 
that the people of all the states, have not united, and ean- 
not unite, in establishing a constitution, connecting them 
together, directly, as individuals, united under one go- 
vernment. He seems unwilling to admit, that while the 
people ofa single state may unite togeth-r, and form a 
government for some purposes, the people of all the 
states may also unite together, and form another govern- 
ment, for other purposes But what he will not thus ad- 
mit, appears to me to be the simple truth, the plain mat- 
ter of fact, in regard to our political institutions. 

The honorable gentleman thinks, sir, that I overlooked 
avery important part of the constitution, favorable to his 
side of the question. He says it is deelared, in the 7th 
artiele, that the ratification of the convention of nine states 
shall be sufficient for the establishment of the constitution 
between the states ratifying the same. If I have overlook- 
ed this provision, sir, itis because it appears to me not to 
have that bearing on the question, which the honorable 
member supposes. The honorable member has said, in 
one of his publications, that the word ‘‘states,”’ as used in 
the constitution, sometimes means the states, in their cor- 
porate capacities, or governments, sometimes it means 
their territory, merely, and sometimes it means the people 
of the states. ‘This is very true; and it is perfectly clear, 
that in the clause quoted, the word means the people of 
the states. ‘The same clause speaks of the conventions of 
the states; that evidently means conventions of the people 
of the states; else the whole provision would be absurd. 
All that this part of the constitution intended, was simply 
to deelare, that so soon as the people of nine states should 
alopt and ratify it, it should, as to these states, go into 
operation. 

The gentleman has concluded, sir, by declaring, again, 
that the contest is between power on one side, and liberty 
on the other—and that he is for liberty. All this is easily 
said. But what is that liberty whose cause he espouses? 
It is liberty, given to a part, to govern the whole. It is 
liberty, claimed by a small minority to govern and con- 
trol the great majority. And what is the power which he 
resists? [tis the general power of the popular will; it is the 
power of all the people, exercised by majorities, in the 
houses of legislature, in the form in which all free go- 
vernments exercise power. 

Mr. President, turn this question over and present it 
as we will—argue upon it as we may—exhaust upon it all 
the fountains of metaphysies—stretch over it all the 
meshes of logieal or political subtlety, it still comes to 
this, shall we have a general government? shall we con- 
unue the union of the states under a government instead 
olaleague? This is the upshot of the whole matter; be- 
cause, if we are to have a government, that government 
must act like other governments, by majorities; it must 
have this power, like other governments, of enforcing its 
own laws, and its own decisions; clothed with authority 
by the people, and always responsible to the people, it 
ust be able to hold on its course unchecked by external 
interposition. According to the gentleman’s view of the 
matter, the constitution is a league; according to mine, it 
'sa regular popular government. ‘This vital and all im- 
portant question, the people will decide, and in deciding 
it, they will determine whether by ratifying the present 
SONSTITUTION AND FRAME OF GOVERNMENT they meant 
'o do nothing more than to amend the articles of the old 
confederation. 

Mr. Sprague said that the transcendent importance of 
the topies of this debate had not been exaggerated by the 
Senator from South Carolina. The consequences, said 
Mr. 8, already resulting, and those still more disastrous, 
Which are threatened from the doctrines which he main- 
tains, demonstrate that they should be regarded with in- 
—— interest. The president has declared that the laws 
dust be enforced, and has called upon the national legis- 
ature for the powers necessary to the performance of his 
igh constitutional duties as the chief execative of the 

nited States. The people of South Carolina have so- 





emnly declared that the revenue laws shall not be ex- 
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ecuted within their limits. They have raised their ban- 
ner and inscribed upon it in capitals—‘*No MORE TAXES 
SHALL BE PAID HERE.” ‘They have denounced our legis- 
lation as oppressive, and proclaimed that ‘‘they will throw 
it off at every hazord;” and they have announced, in the 
most authoritative manner, by a fundamental ordinance, 
that our laws are null and void, and that the passage by 
congress of any act to authorise the use of force against 
the citizens of that state, dissolves her connexion with 
her sister states. ‘The bill which has passed the senate 
may be considered as of that character, and if so regard- 
ed, and the ordinanee shall be executed, South Carolina 
will deem herself out of the union, and hold the citizens 
of the United States as she does the rest of the world, 
‘‘enemics in war, in peace friends.” We have indeed 
the hope that the operation of their ordinance, of their 
extraordinary replevin act, and their new military law, 
made to concentrate the whole martial energies of the 
state, may be arrested and postponed by the efforts of 
leading individuals. But a whole people have become 
deeply excited—not from their own wrt st of oppression, 
but by the persuasions of others that they were the devot- 
ed victims of injustice. The address of the convention 
itself acknowledges that ‘‘the difficulty has been great to 
bring the people to the resisting point.”” The manner in 
which that was accomplished has been described by the 

senator from South Carolina, (Mr. Calhoun)—traets, 

pamphlets, newspapers, speeches, and addresses, scatter- 

ed, disseminated, and reiterated over the whole surface, 

to the remotest recesses of the state, till the people ‘‘re- 

ceived the doctrine.” ‘They have been aroused, excited, 

exasperated, wrought almost to desperation, and have 

hurled defiance at their supposed oppressors. The ne- 

ecromancers who have conjured up this evil spirit may not 

be able to bid itdown. ‘Those who have raised the storm 

may not have the power to allay it. The hand which has 

kindled the conflagration may in vain attempt its extin- 

guishment. When the fountains of the deep are broken 

up, and ocean waves are heaving, who shall say thus far 

shalt thou go and no farther? ‘They have raised the wind 

and may have to reap the whirlwind: they have ‘‘seatter- 

ed firebrands, arrows, and death;”’ they may not now 

say ‘fam J not in sport?” 

We hope for the best. But no prescience can foresee 
the ultimate effects of our measures, and in their adoptiou 
we oceupy a position of oppressive responsibility. {t be- 
hooves us to consider well, to deliberate profoundly upon 
the fundamental principles of our action. For, if we are 
wrong in this question of constitutional power—if we have 
no legitimate authority or moral right to pass the bill, 
then it may well deserve the denunciations which the fer- 
vid eloquence and burning zeal of its opponents have 
poured forth. But if they are wrong, if it be a rightful 
authority which they resist, and if their deerees shall 
carried out in action, they must be eontent to have their 
conduct branded by its true appellations—lawless vio- 
lence, rebellion, TREASON. 

What then is the question at issue? What are the doc- 
trines arrayed in opposition to that bill? It is insisted that 
no allegiance is due to the United States; that the highest 
and paramount obligation of every citizen is to his own 
state; that when she speaks every man within her limits 
is bound to obedience, even if the command be resistance 
to the anthority of the general government. That this 
obligation is absolute, unqualified, and unconditional, 
leaving no right of inquiry into the correctness of the com- 
mand, and no question to be made whether the laws of 
the general government are constitutional or not. The 
senator from South Carolina, (Mr. Calhoun), declared 
that if it were conceded that the tariff laws were all per- 
feetly constitutional, and that the national judiciary had 
the unquestioned jurisdiction and ultimate right of deei- 
sion, still that the bill could not be justified, because it 
authorised force against individuals, who were constrain- 
ed by higher and superior obligations to bow in blind and 
absolute submission to the paramount power—the state 
sovereignty. He stigmatizes it as worse than a barbarian 
outrage—that it is not, as some have declared, war upon 
a state, but a savage attack upon the citizens, passing by 
and disregarding the community, the sovereign, who 
rightfully controls their action. 

‘The senator from North Carolina, (Mr. Mangum), in- 
sisted that he is bound to obey th sovereign voice ef his 
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state, whether she be ‘‘right or wrong.” And the sena- 
tor from South Carolina, (Mr. Calhoun,) enforced the 
saine sentiments. ‘Chey both contend that the state throws 
its shield of legislation over its citizens, no external pow- 
er, not even the United States, can have any right to pe- 
netrate that gis, to touch any individual within its terri- 
tory. That when a state law shall annul, conflict, or be 
inconsistent with the laws, treaties, or constitution of the 
United States, the latter are to be disregarded, and the 
former unconditionally obeyed. 

Now, sir, the constitution of the United States has ex- 
pressly declared that in such cases the state laws shall 
yield. It was forescen by the convention which framed 
the constitution, that such conflict and ce gran d 
would necessarily arise. ‘The greatest difficulty whic 
they had to encounter was from the pride and tenacity of 
state independence. The inherent and fatal vice of the 
old confederation, was, that the continental congress had 
no power over individuals, but only addressed itself to 
states in their aggregate character as independent com- 
munities; and when the new constitution adopted the ap- 
propriate remedy, by creating a government to make laws, 
a judiciary to expound them, and an executive to enforce 
them direetly upon every person within the boundaries 
of the United States, it was at once foreseen that as the 
several states had also the power of legislation over the 
same persons, within their respective limits, the laws of 
these two governments would be very likely sometimes 
to come in conflict. They therefore wisely made provi- 
sion for such an event, and gave the supremacy to the 
laws of the union, ‘The 6th art. declares that “this eon- 
stitution,” aud all ‘“‘laws made in pursuance thereof,” 
and “treaties’’—shall be the supreme law of the land, * * * 
‘any thing in the constituiion or laws of any state to the 
contrary notwithstanding.”” And yet geutlemen now as- 
sert, and vehemently and strenuously insist that the laws 
of the state are to be the supreme laws, any thing in the 
constitution or laws of the United States to the contrary 
notwithstunding! How is sucha conclusion attained? By 
what process do they escape from the me, ary language 
and palpable meaning of the organic law? I have curi- 
ously and anxiously read and listened to their reasonings 
upon this subject, and find that they undertake to control 
and subdue the constitution by certain abstract notions of 
original unchangeable sovereignty. When scrutinized and 
analyzed it will be found that the fundamental position 
which they assume, is that the people could not, had not, 
the power to make such a constitution as this purports on 
its face to be, and that its plain meaning is to be restrain- 
ed, overruled by an assumed political dogma. ‘Their 
course of argument is this. ‘The constitution was adopt- 
ed by the people of the several states acting as distinet 
communitics—which, before its adoption, were indepen- 
dent sovereignties, This, sir, I have no disposition to 
controvert; but their next proposition is, that sovereignty 
is in its nature indivisible and INALLENABLE;—and there- 
fore could not be transferred by the states, and of necessity 
is retained by them unimpaired; that not a particle be- 
longs to the United States, and as the sovereign power is 
always supreme, the stute is paramount to the United 
States. ‘Their fundamental postulate is, that sovereignty 
is inalienable—and from this all their consequences are 
deduced. ' 

The address of the convention which passed the ordi- 
nance places their doctrines upon this foundation. Refer- 
ring to the constitution, it says, ‘‘a foreign or an inatten- 
tive reader” * * * ‘‘would be very apt, from the phrase- 
ology of the instrument, to regard the states as, having 
divested themselves of their sovereignty, and to have 
become great corporations, subordinate to one supreme 
government. But this is an error, the states are as sove- 
reign now as they were prior to their entering into the com- 
pact.”” Correctly speaking, sovereignty isa unit. J¢ is 
one, indivisible and unalienable. It is therefore an adsur- 
dity to imagine that the sovereignty of the states is surren- 
dered in part and retained in part. The federal consti- 
tution is a treaty, a confederation, an alliance, * * * Aud 
again, the great expositor of this doctrine [Mr. Calhoun] 


has told us that the sovereignty is still ‘in the people of 


the several states,” ‘‘animpaired; not a particle resides in 
this government; not one partiele in the American people 
collectively.”” After admitting that the states have dele- 
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ceeds. ‘‘But to delegate is not to part with or impair 
power. ‘The delegated power in the agent is as much the 
power of the prineipal as if it remained in the latter, ang 
may, as between him and his agent, be controlled or re. 
sumed at pleasure.” \t cannot be denied that the constitu. 
tion purports to impair the sovereignty of the states, and 
to establish a new government over their citizens. But 
it is insisted that the language of the constitution is not to 
decide its character—( Mr. Poindexter) and that although 
from its phraseology one would be very apt to regard the 
states as huving divested themselves of their sovereignty, 
yet such a thing is impossible, in the nature of things, 
and therefore has not been done. The people have at. 
tempted it indeed, but it being in itself impracticable, of 
course has not been accomplished. Sovereignty is ina- 
lienable! ‘This single abstraction, this figment of the 
imagination, this naked political dogma, restrains the 
whole people, disables them from accomplishing their 
purpose, limits and controls the constitution, annulling 
some of its provisions, and reversing others. The whole 
fabric of nullifieation, curiously and ingeniously wrought, 
computed by intellectual strength, enriched by the trea. 
sures of learning, and gilded by the splendors of genius, 
rest like an inverted cone upon this litle dogma, a meta- 
physical chimera, an airy nothing! 

Sovercignty is inalievable, and if delegated, resumable 
at pleasure, and without revolution. Who were the ori- 
ginal sovereigns? Individuals, each, came from the hands 
of his maker sovereign and independent, owing no alle- 
giance, and subject to no earthly power. May every man 
at pleasure resume his original, indivisible, inalienable 
soverviguty? The first step in the progress of society was 
the formation of families; next, patriarchal tribes, and 
then their amalgamation into states or nations. And may 
those be resolved at plcasure into their original elements, 
by the rightful resumption of primitive inalienable inde- 
pendence? 

The whole history of the human race falsifies the as- 
sumption, that sovereignty is inalienable. Every page 
records its transfer, by free consent, by purchase, by re- 
bellion, revolution and conquest. ‘Take Great Britain for 
example. May the three nations—nay, may the ancient 
heptarchy, which have been swallowed up in that king- 
dom, now resume their former separate independence, and 
that, too, without revolution’? But not to recur to the fruit- 
ful records of former ages—look at modern Europe, and 
its transmutations in our own age, and then say that sove- 
reignty is not transferable. In a single place, this politi- 
cal, metaphysical impossibility has been actually over- 
come no less than five times within thirty years. Cobleutz 
was attached to the dominions of the clector of Cologne, 
afterwards united to the French republic, and then to the 
French empire; and successively to the Grand Dutchy of 
Berg, under Murat; to the Grand Dutchy of Baden; to 
the kingdom of Westphalia; and, after the prostration of 
Bonaparte, to Prussia. ‘Turn to our own country. Task 
these gentlemen, has Kentucky any sovereignty? How 
did she acquire it? She was once subjected to Virginia. 
There was but one sovereignty; and as that was indivisi- 
ble and inalienable, how can Kentucky have one particle’ 
L ask again with still deeper interest—has Maine any sove- 
reignty—having once been a portion of Massachusetts 
But I request the particular attention of gentlemen to the 
condition of Louisiana. Is not that state equally sovercigh 
with South Carolina, Virginia, or any other? Was it al- 
ways so? Was it not transferred by Spain to France, and 
from France to the Uuited States? Was not sovereign 
dominion held over it by all those powers successively 
Before its erection into a state, was it not our ferritory— 
our purchased property, subjected to our control, govern 
ed by our will, without ever having had, for a moment, 
the shadow or pretence of independent sovereignty? Was 
it not made a state by our act? And if, as gentlemen con- 
tend, the United States bave not one particle of sove- 
reigity, whence, and in what manner, has Louisiana ac- 
quired her sovereignty? Could the United States impart 
it, having none themselves, and not only impart but ren- 
der it transcendently paramount to the express provisions 
of the constitution, controlling or annulling them? D 
the United States hold delegated powers from Loul- 
siana, which she may resume at pleasure—reswme what 
she never possessed? Should she take to herself the power’ 








gated certain powers to the general government, he pro- 





only which she enjoyed prior to her supposed delegation 
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of them by the constitution, she must restore herself to 
her anterior eondition of territorial submission—and this 
by way of vindicating her sovereignty! How is it now 
with the territory of Florida, and what sovereignty will 
the United States confer when we shall have admitted her 
into the union? — : ion 

The constitution provides for the admission of new 
states formed by the junction of-two or more states, or 

rts thereof; but, as sovereignty is now found to be in- 
alicnable, this provision is thereby rendered utterly nu- 

ory. 

The doctrines against which I am contending, are as 
novel as they are extraordinary. They find no place in 
thehistory of the formation, adoption, or coiemporaneous 
expositions of the constitution; they were then terra in- 
cognita, and have been but recently discovered through 
the modern telescope of political metaphysics. 

In the establishment of our present constitution, the 
great, prominent, and popular objection of its opponents, 
was its supremacy and paramount authority over the 
states, its subtractions from state sovereignty. Its friends 
found it necessary to encounter this most formidable ob- 
jection, by their utmost strength of fact and argument. 
All ability was exerted to overcome it, their utmost inge- 
nuity to decide it. And yet not one of its framers in the 
general convention, of its supporters in the state conven- 
tions, or of its numerous expounders, commentators, and 
advocates before the people, ever suggested the rights 
and doctrines of nullification; which it they had had any 
existence, would at once have silenced the most formida- 
ble battery, and satisfied the most extravagant jealousy of 
state independence. So far from denying the fact of the 
paramount authority of the United States, they manfully 
and successfully defended it. The general convention 
itself, upon the consummation of their work, in commu- 
nicating it to the states though the continental congress, 
admit and answer it, declaring that ‘‘it is obviously im- 
practicable in the federal government of the states to se- 
cure all rights of independent sovereignty to each, and 
yet provide for the interest and safety of all.” 

This new school in politics teaches that the several 
states have by the constitution only delegated certain 

powers which each may resume at pleasure. ‘The United 

tates have the power to declare war; but each state has 
the reserved right to annul it, and be herself at peace! 
The United States may make treaties; but cach state 
may, ad libitum, revoke this authority, and terminate the 
compact! Express prohibitions are imposed upon the 
states; they may not declare war, make treaties, coin 


inquiry, by what means one half of the human being” 
upon the soil of South Carolina, are held in absolute do- 
minion as property by the other—how their natural and 
sovereign rights have been cloven down, and transterred 
to their masters? Be not wise beyond what is written. 
Abide by the constitution; that is your best and highest 
security. From that solemn compact we will not depart. 
We have no inclination to disturb it, nor to refine away 
its guarantees—they are the work of our fathers, and let 
them be forever sacred. 
We have witnessed much controversy as to the origin 
of the constitution. In my judgment, it is the work of 
the people of the several states acting as separate com- 
munities. It was drafted by a convention, and proposed 
to the states; but until their adoption, it was a mere pro- 
— an unexecuted instrument, os no efficiency. 
he ratification by the people of the several states imparts 
all its validity. They, having all power, could make it 
any thing that they pleased. ‘che people of Virginia and 
Maryland, for example, might agree to commingle in one 
mass, to amalgamate, to become, as by fusion, one peo- 
ple—abrogating entirely their state institutions, and form- 
ing anew single “atten over a single community ; 
or they might make a league, a mere confederation; or 
form a union any where between these two extremes, 
participating of both, embracing such extent or degrees 
of each as to them might seem fit. And the same remark 
may be extended to the other states. Having this power, 
the only question is, how did they exercise it, what union 
did they form? The answer is to be found in the instru- 
ment itself—the constitution. It has been much contested 
whether it is federative or popular. It is neither. It is 
both. In its origin, and in the sources of the organiza- 
tion of the government, it is federative; in the action of 
the government upon all those subject to its powers, it is 
popular. ‘The laws are made for, and reach and operate 
directly —_ individuals, passing by the local govern- 
ments, and penetrating beyond them, and scarcely recog- 
nizing the existence of the states as communities. The 
judiciary is co-extensive with the legislative wer. 
Such being my views of the fundamental law of this na- 
tion, I cannot recognize any right in a state to arrest and 
repeal the legislation of congress. I dare not withhold 
my support from a measure which seems essential to the 
maintenance of the government and the constitution. If 
the legislature of the nation should refuse to uphold and 
vindicate them at such a crisis, they must fall, and their 
authority be prostrated, I fear, forever. I could not for- 
get the past, nor shut my eyes to the fact that the present 


money, emit bills of eredit, pass ex post facto laws, or | alarming extent and threatening form of resistance and 


those impairing contracts; and yet every state has re- 


served the right, at any moment, to cast off all these pro- | cal nullification of the state of Georgia. 


hibitions! She is fettered indeed, but just so long only 
as it may be her sovereign will and pleasure! And, ac- 
tually, to throw off all these restraints, to resume all 
these powers, is not revolution—it is a legal, peaceable, 
constitutional remedy! It is pursuant to the constitution, 


within its scope, and the state is still a member of the 
United States, the constitution, and the go- 

vernment, it is said, are but agents, a mere aggregation 
of delegated powers; yet the agency may be revoked, the 
d, and the constitution and govern- 


The 


union! 


delegation terminate 
ment remain! It will be no revolution! 
be more preposterous? 


_ Sir, we all admit the original, inalienable right of man 
individually and collectively, to resent oppression, to 


overturn and destroy government, when by 


Can any thing 


rversions | tribunal. 
and corruptions, ithas become subversive of the ends for 


defiance, have been consequent upon the tolerated practi- 
The gentleman 
from South Carolina nearest to me (Mr. Miller) has as- 
sured us that such is the fact. Attempts have been vainly 
made to find a distinetion between the two. In principle 
they are identical. I regret that the gentleman from 
Georgia, (Mr. Forsyth), in his endeavor to render his 
defence of the one consistent with his condemnation of 
the other, has deemed it necessary to assail the supreme 
court of the United States—to pronounce the reasoning 
and argument of one of its most important decisions to 
he unworthy the lowest county court in any of the states! 
I can assure the gentleman that the country regards it far 
otherwise, and that the most vigorous and gifted minds 
deem it one of the most powerful productions of the 
wonderful intellect of the revered chief of that august 
lf, in the inserutable ways of Providence, our 
institutions are destined to be subverted, and left in ruins 


which it was instituted. But this is the primary right of | by the convulsions of revolution, that decision, and other 


foree—of revolution—of rebellion, b 
ment is overthrown and subverted. 


fiance of oppressive ae 
ve government be | 
stitution be constitutional? 


which govern- 
It 1s not pursuant to 
the law of the land, it is above and beyond it, it is in de- 


kindred constitutional opinions from the same mind, will 
remain to after generations, splendid and enduring monu- 
ments of intellectual and moral greatness, and, like the 


Can the destruction of | broken columns and classic remains of Athens and Pal- 
, ean the annihilation of the con- 


myra, be the wonder and admiration of successive ages, 


The distinguished member The time has arrived when the progress of nullification 
from South Carolina, (Mr. Calhoun), has referred to the 


must be arrested, or the hopes of permanent union sur- 


danger to which their slave — , might be exposed if| rendered. The gentleman (Mr. Calhoun) assures us 


his doctrines be not establish 


ties of the constitution. 


ill he permit me to | that his theory would make this government a beautiful 
warn him of the great danger of superseding the securi- 
Let him beware how he appeals 
from the plain stipulations of that instrument to the ori- 
ginal and inalienable rights of man. Let bim not lead the 
way in a course of reasoning which points directly to the 


system! Beautiful, as would be the proud and polished 
pillars which surround us, if resolved into their original 
rade and paltry pebbles; beautiful, as the dashed mirror, 
from whose fragments are reflected twenty-four pigmy 
portraits, instead of one gigantic and noble original, 
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The triumph of that doetrine dissolves the union. It 
must be so regarded by foreign nations; it is almost so 
even now. Already have the exultations of the oppressor, 
and the laments of the philantbropist, been heard beyond 
the Atlantic. They have looked with fear and hope, 
with wonder and delight, upon the brilliant and beautiful 
constellation in our western hemisphere, moving in ma- 
jestic harmony, irradiating the earth with its mild and 
benignant beams. Shall these stars now be severed and 
seattered, and rushing from their orbits through the trou- 
bied air, singly and feebly sink into clouds of murky 
blackness, leaving the world in rayless night? Shall the 
flag of our common country, the ensign of our nation, 
which has waved in honor upon every sea—the guardian 
of our common rights—the herald ot our common glory 
——be severed and torn into twenty-four fragments, and 
our ships hercafter display for their protection but a tat- 
tered rag of one of its stripes? 

The gentleman (Mr. Calhoun) declares emphatically, 
that this is a question of liberty or despotism. I believe 
it, in my conscience I believe it. If this union is dis- 
solved, despotism is the ultimate result. It requires no 

rophetic vision to see how it will be accomplished. 

raw the line where you will, wars, frequent, inevitable 
wars will ensue. Border nations have been considered 
natural enemies. History is little more than a record of 
their contentions. Human nature is not changed on this 
side the ocean. Indeed there is hardly a nation, in any 
age or continent, which has.given more unequivocal proof 
of devotion to military achievement, and a spirit of mar- 
tial adventure than the people of these United States. 

Their having been once friends, so far from preventing 
or restraining would butaggravate their mutual animosity. 
The sweetest substances became the most acrid by perver- 
sion. Fraternal feelings corrupted or perverted, give 
new bitterness and intensity to hatred and revenge. We 
have already had two wars with Great Britain who once 
held toward us a parental relation; and who can doubt 
that they would have been more {frequent had we been 
separated only by an imaginary line? ‘The different see- 
tions of the country arrayed in arms each against the other, 
would know no bounds to their mutual exasperation. We 
should be told in relation to the slave population, what 
the British parliament were with respect to the Indian 
savages—that they were arms which God and nature have 
put into our hands. It would indeed be a sacrilegious 
abuse of that hallowed name—but the argument would 
ae a servile war would be kindled. Relentless and 

endlike passions would be let loose to rage with unbri- 
dled license, and violence and havoe, conflagration and 
devastation, would ensue—the horrors of which could be 
depicted only by the imagination of a Milton or a Dante. 
It would seem that the severe regions of the north would 
have less to apprehend from hostile invasions. Southern 
chivalry, even if not in requisition for the defence of their 
own sunny lands, would find litule to invite them to aretie 
expeditions. Would they come to our rugged soil and 
more rugged elime, to our rackbound shores and snow- 
capt hills?’ Would they penetrate a dense and teeming 
population of hardy, laborious, and unyielding freemen 
—every valley a Thermopylx, and every hill a Bunker’s 
—where ‘‘friends may find a wclcome, and foes a grave?” 
The north is by nature the region of strength. It has 
been so from the days of Attila, King of the Huns, to 
Platoff, Hetman of the Cossacks. ‘The northern hive 
would again swarm upon the blooming and honied fields 
of the south. But is there any consolation in this? In 
such a contest victory is disaster, and defeat is death. If 
this union shall be severed, free governments will for a 
while, perhaps, exist upon its fragments. But on both 
sides of the dividing line must speedily arise a chain of 
forfeited places and military posts, for protection against 
sudden incursions of predatory and border warfare, to 
which they are eminently exposed. Standing armies to 
oceupy these fortifications, and to repel the formidable 
danger of organised invasion, are the necessary conse- 
quence. A martial spirit will be every where excited, 
and military ambition universally dominant. One party 
will obtain suceesses and advantages in the war, to coun- 
teract which the ether must give additional strength to the 
executive arm. ‘The first will resort to the same expe- 
dient to regain their preponderance, and the weaker will 


that it may be wielded with the most efficiency for thei; 
protection. Imminent danger of destruction, and the 
primary law of self preservation will silence the voice of 
liberty; civil power will be merged, and M1LiTary pps. 
POTISM wave its horrid aud resistless sceptre over {le 
ruins of the republic. 

This union is not only the citadel of our liberty, but 
the depository of the hopes of the human race. He who 
shall be its pesrroyeER will go down to future ages, asso. 
ciated indeed with its founder, the Father of his country 
—but with a contrasted immortality. No halo of glory 
will surround his brows, but on his head will gather the 
hissing curses of all generations—horrible as the snakes 
of Medusa. He will stand on the highest and blackest 
eminence of infamy—the detestation of mankind. If he 
meet not a traitor’s death, he will fill a traitor’s grave; 
over which there will be no requiem but the groans of 
the oppressed and the execrations of the good. His mo- 
nument will be of human bones, upon foundations slip. 
pery with human blood. However high may have been 
his elevation, his fall will be like that of Lucifer; and, like 
him, sinking into his bottomless and boundless habitation 
of darkness and woe, he may exclaim— 

**Hail! horrors hail! 
* * And thou, profoundest hell, 
Receive thy new possessor !” 

Mr. Forsyth said that he regarded the constitution asa 
surrender of power by the people on behalf of their states 
to the United States. He presumed that the gentleman 
from South Carolina could not contest the right of a peo- 
ple to surrender their sovereignty. By the constitution, 
they had surrendered their sovereignty, with the single 
exception of the equality of representation in this house, 
He considered that among the powers which were dele- 
gated to the United States, was the right to determine 
the mode and manner of obtaining redress of grievances, 
He also said a few words in reply to the assertion of the 
senator from South Carolina, that the general government 
could not give a guarantee to that state in Sap present 
condition. 

Mr. Forsuvth moved to lay the resolutions on the table. 

Mr. Calhoun said he wished the gentleman from Ten- 
nessee would withdraw his amendment, and suffer a vote 
to be taken on his resolutions, 

Mr. Grundy said he would like to have a vote also on 
his amendment. 

Mr. Calhown said that he would then aceede to the pro- 
position to lav the resolutions on the table. 

Mr. Webster asked if the gentleman from South Caro- 
lina intended to call up these resolutions again. 

Mr. Calhoun said he would not call them up again. 

On motion of Mr. Forsyth, the resolutions were then 
laid on the table. 

—— 8 © Otwr—— 
DEBATES IN THE HOUSE OF REPRESENTA- 
TIVES. 

These debates have been only partially reported. We 
have a speech ‘here and another there,” and some of them 
refer so directly to others which we have not, that justice 
cannot be rendered in the presentation of them—for our 
general rule is to give “both sides,”’ in all practicable cases, 
or not to give either, in matters of this sort. We shall 
however, insert certain of those that we have, which are 
least liable to this objection—and they may serve rather 
to show the spirit which prevailed in the house, than to 
add to the arguments advanced in the senate. 

REMARKS OF MR. MARDIS OF ALABAMA, 

On Mr. Bell’s motion to lay aside the bill, reducing the 
duties on imports, and to take up for consideration the 
bill from the senate, entitled, ‘an act to provide for the 
collection of duties on imports.” 

Mr. Mardis said, that he did not rise with a view to 
enter upon the discussion of the merits of the bill, now 
proposed to be taken up for consideration. He knew that 
by the rules of the house, he was inhibited from doing 50; 
his object was simply to assign the reasons why he felt 
called upon to vote against the motion. Mr. Mardis 
said, before he proceeded to the investigation of the pro- 
ition, he felt it to be his duty to state, lest his motives 
in opposing the motion, might be misunderstood, that there 
existed no community of feeling between himself and 
those who assigned as a reason for their opposition to the 





then concentrate all their power in the hands of one man, 


bil] now proposed to be considered, a want of confidence 






ely 
the 
: of 
ES« 
the 


an 


eo & 


~~ “ 


wa Sew we >= - we 


a as sy 


eel oy 


Nene, en 2 EE a a Sa ae 


in the president. He begged gentlemen to be assured 
that he neither doubted his sagacity nor patriotism; and 
were he disposed to confide to the executive of this nation, 
the powers contained in the bill, he knew of no individual 
in this country 1D whose hands they would be more safely 
lodged, than in those of the present chiet magistrate. His 
opposition to the bill originated in feelings, and from 
cousiderations widely variant from those entertained by 
some of the gentlemen who had addressed the house on 
the subject. He knew not whether this particular bill 
was a favorite measure with the executive; he knew the 
uarter from which it originated not to be friendly to the 
»resent administration, aud he knew, too, thata large ma- 
jority of its most zealous friends, were amongst the bitter- 
est enemies Andrew Jackson ever had to encounter, either 
in or out of this house. 

Mr. Mardis said, that he had supported the present 
administration from principle, and would continue to do 
so; that he loved general Jackson, but that he loved his 
country more, and felt bound to resist all measures let 
them emanate from what quarter they might, caleulated 
injuriously to affect either his constituents or country. He 
then asked, what would probably be its cffects if adopted? 
He stated that it was now proposed, within five days 
of the termination of the session, to lay aside the tariff 
bill; a bill that has been before this house for the last six 
weeks, in order that we may take up a bill, the tide of 
which should be amended, so as to make it read, an act 
to dissolve the union; for such, sir, I conscientiously do 
believe, will be its effects, should this measure be sanc- 
tioned by the house; and the bill, now proposed to be 
laid aside, defeated. He asked gentlemen if they were 
prepared to sustain by their votes a proposition of this 
kind? 

It is admitted on all sides that there would be no ne- 
cessity for this military measure, should we pass a bill at 
this session modifying the tariff; yet strange to my mind, I 
find gentlemen who profess to be extremely solicitous that 
the tariff should be modified, voting now, as 1 conceive, 
to give the bill having that object in view the go-bye. Sir, 
we have no time to lose; let us persevere with the only 
bill ealeulated to give peace and quiet to our country. If 
it is destined to become a law, let us speedily announce 
the heart-cheering news to our constituents; if not, let us 
prove to them that the last moments of our time here was 
spent in ineffectual exertions to save our country from 
civil discord, and the shedding of blood. 

Mr. Speaker, as one of the representatives from the 
south, it becomes my solemn duty, not in the spirit of me- 
nace, or unkindness, to declare to you and the members 
of this house, what I believe will be the effect of the pas- 
sage of this enforcement bill; and the rejection of the bill 
reducing the duties upon that section of the country. 
Nine-tenths of my constituents are opposed to nullifiea- 
tion; they regard it (as I do) as a heresy, calculated to do 
no good; they are patriotic, and devoted to the union; they 
are, however—notwithstanding their resistance to the ta- 
riff has been marked by forbearance and moderation, and 
the means hitherto employed by them for a redress of 
their wrongs have been of a character respectful and con- 
stitutional—not the less sensible of the injustice of the 
present tariff laws—ave, sir, and their unconstitutionality 
too. In the support of this assertion, I call the attention 
of the house to the sentiments of the people of Alabama, 
expressed by their representatives of the state legislature, 
in the numerous memorials on the subject of the tariff, 
now on your table. They all declare the present tariff 
laws to be oppressive, unjust and unconstitutional. Now, 
sir, seal the destinies of the south by the passage of this 
enforcing bill, and the rejection of the bill to modify the ta- 
riff, and it will not be difficult to foresee what will be their 
course. By pursuing a policy like this, you leave them no 
chance; were they disposed to remain neutral, you deny 
them even that poor privilege. You, by your law, compel 
the whole of the people of this union to take sides. Now, 
L ask gentlemen if they do candidly believe that the 
people of the south will aid the government in enforcing, 
at the point of the bavonet, a Jaw that they believe, aud 

ave solemnly declared, to be unconstitutional. Sir, pass 
your military bill, and reject the tariff, and I predict, that 
not only the people of the south, but that patriots every 
where will rise up in opposition to a measure which arms 





father against son, and brother against brother, and threat- 
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ens to pollute the soil of this happy republic with the 
blood of the sons and daughters of the illustrious fathers 
of the revolution. Sir, heaven forbids that we should 
adopt any such measure! Let us make our laws just, and 
publie opinion will ensure their execution—let us make 
our laws just, and peace and harmony will be restored in 
our country and in this house; and when we separate, let 
us part as brothers; each one bearing to his constituents 
the olive branch of peace! 

Mr. Jsacks said, he would offer some reasons, why, 
after all that has been done, and as matters now stand, 
this bill ought to be passed; he had no note of preparation, 
and should limit himself, both as to time and matter. I 
will admit, says Mr. L. there is not now that eminent ne- 
cessity, apparently, for this measure, that the state affairs 
recently, and before the passage of the tariff bill, seemed 
to present, yet, In reality, the same causes may require 
it, which did then. 

But, Mr. Speaker, before I do this, I must take the 
liberty of attending to some remarks of the gentleman 
from Georgia, (Mr. Clayton), who has just taken his seat: 
particularly those which seemed to be made in sucha 
good natured mood, that it was difficult to tell whether 
they were intended for sarcasm, ridicule or good humor. 
I mean the philippic which he pronounced upon the pre- 
sident. Although the personal and political friend of 
gen. Jackson, I do not present myself as his advocate; his 
own public acts can better plead his cause—but the gen- 
tleman from Georgia must excuse me for saying that his 
attack reminded me of the old harangues preceding the 
three last presidential elections, in which much of the 
same spirit was displayed, and the same, with many other 
kindred objections, urged as to violence of temper, and 
want of qualification. Notwithstanding all this, the peo- 
ple of the United Siates by overwhelming majorities, 
have twice determined that Andrew Jackson wasa fit and 
proper person to be entrusted with the execution of the 
laws of this government. And I was not a little surprised 
that the gentleman from Georgia should bring forward 
these stale charges. ‘The construction of the second see- 
tion—the Indian treaty—the proceedings in Florida, with 
all the rest referred to, and which were as well known to 
the gentleman many years ago as they are now, and yet he 
has supported this same man for the high station that he 
holds. [Mr. Clayton said, under like circumstances he 
would do so again, but he did not then know that he 
would have to execute such a law as this.} ‘Then, said 
Mr. Jsacks, the objection should be to the law, and not 
to the man, for it would be too much to say, that if he 
were a good president without this law, he would be a 
bad one with it. This is enough to say on this part of the 
subject. The time and convenience of the house will not 
allow me to enter upon a discussion of the formation and 
powers of the general government, the right of the states, 
and the doctrines of nullification and secession; with the 
arguments on those topics, every member must be fami- 
liar, and they have gone forth to the country already in 
state papers, ard speeches. The gentleman from Geor- 
gia has illustrated his views of delegated power, by the 
exhibition of thirteen kings, personating the thirteen 
United States, in the creation of a government, and I 
should have been more amused, though, perhaps, less in- 
structed, if he could have found a chapter in his favorite 
author, lord Somers, and read it to us upon this head, as 
he did upon several others. 

I have no special charge of this bill, nor any other sub- 
ject in which the administration is particularly concerned. 
Some of the organizers did not intend that I should have, 
and T am gratified that these subjects have been entrusted 
to abler hands. It will hardly be said of me, that I am for 
the administration, **fas et per nefus,” and therefore sup- 
port this bill. If you will read the sentence backwards, 
I should not object to its application. Iam for the bill, 
beeause I think it right in itself, and therefore support 
the administration; and I am always glad to find myself 
in that situation, for I vield to none, in an ardent desire for 
the success of thosc who administer the government. Yet, 
for want of sagacity, or something else, I have not had the 
good luck to dodge out of the way of some very heavy ve- 
toes. I thank the power that made me, for the conscious- 
ness of moral courage to do what I believe to be my duty. 
I hope I shall always fear to do wrong. I should fear to 





violate the known will of my constituents on a measure of 






















































SA" ss - 3 pie 


— 


gia ca Al. 


~ . i 
ee - 


~ 


% = ; or Ss s ” 


_-— 


- 
_— 
ry 


mr 


t 















216 


we ——- 








expediency; but a presidential veto has no terror for me. 
1 thought it not amiss to bring this much of my course in- 
to review, for the purpose of casting off from myself all 
imputations against those who support this bill, rather 
from a desire to serve the adminiswation, than from their 
own sense of propriety. 

I will now advance such reasons as occur to me, and 
which I have not heard given by others, why this bill 
ought, at this time, to be passed. 1 can truly say, that I 
rejoice with those who do rejoice, that by the passage of 
the bill for the reduction of the tariff, the olive branch of 

xe has been extended to the discontented people of the 
south, and nothing could have afforded me more pleasure 
than to find it acceptable (so far as we can judge) to south- 
ern members, and that, I admit, gives a great degree of 
assurance, that it will be satisfactory to their constituents; 
and some have expressed their belief that it would, while 
others have doubted. But they cannot give, neither can 
we receive from them a pledge that it will be accepted. 
Though much has been conceded, still it stops short of 
the demands of South Carolina, and may be rejected. God 
nt it may not. But are_our laws such light and empty 
things, that they are to be observed or resisted at pleasure? 
After what South Carolina has already done; after she 
has left nothing undone that could render resistance effee- 
tual, shall we leave every thing to chance, and do nothing 
to counteract their operations, by providing the means 
for the effectual execution of laws? If, contrary to all 
our hopes, congress shall adjourn, and our new tariff law 
share the fate of the former, unless this bill become a 
law, the work of nullification and secession would then go 
on triumphantly. But what would the country say of us? 
We should have to meet the just reproaches of our con- 
stituents, and be convinced, when it was too late, that 
we had been too confiding, that we had risked every thing, 
and lost all that our inaction could lose. The ordinance 
of South Carolina has at one sweep pronounced our whole 
system of revenue laws null and void, and declared a con- 
itional secession from the union; and her legislative acts 
have carried out the scheme. Now, I will not stop to 
dispute whether all this can be (as they eall it) a peacea- 
ble remedy, or what is meant by nullification and seces- 
sion. In the plain English definition and common sense 
view of their proceedings, [ pronounce them to be revolu- 
tionary in their character and tendencies. And who will 
peril the safety of the country upon the uncertainty of 
their going backward rather than forward? Our acquaint- 
ance with human nature and the history of ages, even 
farther back than the time of lord Somers, should remind 
us that when the clements of socicty are agitated, disturb- 
ed, and shaken asunder, as when the fountains of the great 
deep are broken up, they are not readily quieted and con- 
fined, and often defy all bounds, And it sometimes hap- 
pens that those who start foremost in the career, either 
of revolution or reform, are outrun, and even run over, and 
left far behind by their more ardent and reckless followers. 

This may or may not come to pass in South Carolina. 
There is in that state, perhaps, more talent than in any 
other, in proportion to their number of free inhabitants; 
but I have seen and read enough from there to convince 
me, that there are amongst them, many bold, impatient, 
and ambitious spirits; who, for aught I know, may think 
some of their present leaders too moderate, and easily 
satisfied; especially if they could get the lead themselves. 
In speaking of the nullification party collectively, as I do, 
I must not be understood to say that they are bad men; 
far from it. I have seen enough of human nature to learn, 
that under the influence of high excitement, surrounded 
and propelled by concurring circumstances, good men 
will often go to as great excesses, and commit as great 
errors as bad men; and the difference between them can 
only be found in the motives by which they are actuated. 
But it may be said that this is mere speculation, from 
which no certain results can be shown. Be it so. In pro- 
viding the means of security, it is not necessary that the 
danger should be inevitable. We know the threatening 

sition they have taken—they may proceed to put in 
practice, what roay A have put on parchment. That is 
enough for us to know. If, with this knowledge, we 
refuse to act, we make ourselves answerable for the con- 


uences. 
Mr. Speaker, I have adverted to future probabilities, 
merely in connection with the realities of the present and 
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the past; and upon the strength of these realities 1 
insist, that if we would vindieate the authority ane 

of the goverument, we have no choice but to Pass thi 

bill. How stand the facts? South Carolina in the hi om 
est attitude she could assume, and in the most decisive 
form, has ordained that all the revenue laws of this govern. 
ment are null and void, and shall not be carried into - 
fect within her limits. ‘That the twenty-fifth section of 
the judiciary act, which this house, a few years ago, by a 
large majority, very properly (as 1 think) refused to res 
peal, shall have no effvet in that state. And upon certain 
couditions, amounting to this; that if she is prevented 
trom making effectual resistance to the laws, she will ho 
longer be a member of this union, but will forthwi 
ceed to form a separate and independent government 
This ordinanee of the couvention has been tully carried 
out and adapted to practical purposes by the enactments 
of the legislature. And to complete the. work, a large 
military foree is provided, companies, regiments, and it 
might not be going too far, to say armies are organised 
equipped, and ready for the field. And what i 


8 the flag 
adopted by these regiments? ‘he thirteen stars and 
stripes? 


No; it is oue star in a blue field—a blue fige 
with a star in the centre. We learn, also, that they have 
mounted the blue cockade. I wonder how it came to be 
blue? I have heard of blue laws, and blue liglits, of the 
blue bells of Scotland, and the bonnets of blue, but | 
never before heard of blue cockades! But without re- 
spect to color, it is a badge of hostility—an emblem of war, 

Mr. McDuffie desired to know whether the gentle. 
man intended what he had been asserting to go out as his. 
tory’? Ifso, he wished him to state the authority upon 
which the assertion was founded, that regiments in South 
Carolina were marching under such a flag as he had des 
cribed. 

Mr. Jsacks replied, that what he had asserted, he had 
heard in conversations, and gathered from statements in 
newspapers. He meant not to say any thing but what 
rumor had already proclaimed with her thousand tongues, 
He did not mean to assert that regiments were actually 
marching under the flag which he had mentioned, but 
that that flag seemed to have been adopted as the flag of 
the state. t these things and the organization of regi- 
ments be as they may, said Mr. Jsacks, I return to the 
tur weighier matters; the ordinance, the statutes, the mili- 
tary preparations. ‘These are undeniable, and here I will 
hold. How long these are to abide, we know not; but 
this we know, that they now exist in all their force and 
vigor. And shall these measures of resistance and defi- 
ance be taken in the face of the American people, and the 
world, and meet with no rebuke. Shall nothing be done 
that will tell to all, now and hereafter, what is the sense 
of the nation on this procedure. We cannot do less, than 
provide adequate means to counteract the progress of yul- 
lifieation, if it is persisted in; and if it is not, so much the 
better; our act will then be inoperative. 

I have heard it said, that we ought to be eareful how 
we treat South Carolina at this time. I hope she will be 
treated with the common justice to which all are entitled, 
and as soon as she becomes herself again, 1 wouid be glad 
if the waters of oblivion could cover all that has happen- 
ed, But who is the aggressor in this affair? Who has 
been wanting in respect to the majesty of the people of 
the United States, and the supremacy of their laws? Not 
the president; not congress; but South Carolina hersell. 
And shall she complain if we move pari passu with her’ 
If we but follow up her own lead, and beat her at her own 
game, if she will play it out? I think she ought not. 

We have heard much about the influence of public opi- 
nion, and the madness of attempting to administer a free 
government without the sanction of the public will. All 
this is undoubtedly true; but our adversaries have no 
claim to the benefit of the argument. Whatis the public 
will? Itis not the opinions of a small section of the’coun- 
try, ora small portion of the people compared with the 
whole; but it is the settled and concurring judgment of 8 
decided majority of ail the people of the whole commut!- 
ty. We find the expression of that will in the form of 
the government, its institutions and legislative proceed- 
ings, its constitution and laws. And the source of that 
public will, in the understandings of men, supplies that 
ever active principle of government, which I had almost 
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called the reserved sovereignty of the people. And if it 
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were possible to obtain force to act against the public will, 
so understood, the employment of such force would be 
yain aud ineffectual. mae 

But the whole ground is reversed, when, in virtue of 
the public will, you are driven, in the Jast resort, to the 
employment of force, not to oppose its designs, but to 
further its purposes, and cause the deed to conform to 
the will. ‘hen force becomes proper and indispensable. 
The one may be called a forced action against the will; 
the other the action produced by the will. Are we to be told 
that if every rational being in a state, or limited district 
of country, were of one opimion upon a given question, 
that they must therefore, have their will and their way in 
despite of the settled judgment of all the union besides? 
Such an argument would be utterly fallacious, and yet a 
stranger one than that with which we are opposed in the 
case before us. 

Arbitrary power has no abiding place in our free insti- 
tutions. Ours is emphatically a government of laws— 
and if the jaws do not prevail, the government cannot last. 
You might as well expect animal life to exist without the 
circulation of the blood. ‘The laws should be equal and 
just, and every well founded objection against them re- 
moved in the mode pointed out by the constitution, But 
when they are obstructed by foree—no matter from what 
quarter, or under what authority—that force should be met, 
repelled, and put down, by the overpowering energies of 
the whole community. That government which cannot, 
or will not, protect itself, need not be expected to protect 
the rights of its citizens, and will not long have their 
confidence and support. Ours is no such frail or vicious 
government in principles, and God forbid that it should 
ever become such in practice. I forbear to dwell upon 
the contempt in which such a government must be held, 
and the insults it must expect to meet with, 1a its inter- 
course with the great family of nations. 

Mr. Clayton said—Mr. Speaker: I have not toubled the 
house often, during the present session, but I now consi- 
der we have arrived ata point of time, when silence on 
the part of southern members can no longer be exeused, 
and tame acquiescence in the course indicated becomes 
criminal. I must, therefore, precious as time is, raise 
my voice against the monstrous step about to be taken. I 
know the nature of my feelings, and doubt not they have 
often given annoyance, but on the present occasion, it 
shall be my earnest endeavor to restrain them, though 
the subject is extremely exciting. Between me and my 
constituents, Tam ready to ineur the responsibility sug- 
gested by a gentleman, of consuming the ‘‘precious time” 
of the house. What is the proposition? Lave gentle- 
men suffered their minds to run through the whole aspeet 
of the question? Mark the character of the ease. It is 
to postpone the tariff bill until Saturday, but virtually al- 
together, for the purpose of taking up the enforeing bill, 
sent to this body wl the senate. Itis said, this last bill 
is very important! In the name of every thing, can it be 
more important than the tariff bill? Was there ever be- 
fore, and can there ever be, so much depending upon the 
issue Of any measure as that which now hangs upon the 

fate of the tariff bill? Mr. Speaker, this bill was intro- 
duced on the 27th day of December last, and from that 
day down have we been anxiously engaged, to the exclu- 
sion of almost all other business, in the effort, honest and 
sincere On our part, to bring this troubled question to such 
a termination, as would give repose to the alarming agita- 
tious of the country; and now, when we have but six 
days left, behold! an insidious attempt is made to give it 
the go-bye, and to take up and pass a bill designed to rivet 
upon us the very system it was intended to modify. Sir, 
1 know we are not believed, when we speak of the high 
excitement of our people. I know we are despised when 
we tell of the sufferings of our country. I know we are 
laughed at, when we mention the determination of the 
south no longer to bear the unequal legislation of con- 
gress. [have just witnessed the contempt and ridicule 
manifested in the actions of some gentlemen, at the elo- 
quent and just description of the southern discontents by 
my colleague. It is all treated with perfect indifference, 
and marked by the most ineffable scorn. ‘This I would 
not regard; but our own people, animated by a generous 

ove of country, and actuated by a charity worthy of a better 
cause, will not believe they are thus illiberally treated. 
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trust in statesmen who have no other rule of action but a 
sense of interest. ‘hey yet believe in the honesty of 
those who have never yet shown the first evidence of that 
virtue; and all we can say and do, there are many of our 
own people who close th: ir eyes to these glaring instances 
of insult, injustice, and oppression. It is upon this in- 
credulity that great reliance is placed by those who turn 
an unlistening ear and an unbelieving heart to our com= 
laints, our remonstrances, and our resolves to be free. 
Jow often, in and out of this house, have we been twitted 
with the remark, that a divided people were unable to ef- 
feet any thing. No community ever yet carried a pur- 
pose, who quarrelled among themselves about the best 
method of accomplishing it. Yes, sir, these are the eal- 
culations that are hurrying gentlemen into the fatal and 
inconsiderate determination to put by the tariff, and so 
put us tothe sword. They may yet be mistaken. 

It has been the great eare of southern members to 
keep their cause in the right, and their enemies in the 
wrong—thus far, before heaven, we have succeeded. 
When we came here, knowing how short the session, and 
consequently how precious the time, we have sealed, 
with but a few exceptions, our lips, in the purposely pro- 
tracted discussions which have taken place on this all en- 
grossing subject. We saw a fixed resolution to evade the 
bill by ¢alking out the session, and every species of indig- 
nity has been offered to southern members, and the coun. 
try they represent, with a view to draw them out in aid 
of this unworthy object. We have suffered all things for 
the sake of peace. We have been charged with a wish 
not to settle this question. Our leading men at the south 
have been accused with the traitorous design of making 
this contest contribute to the dismemberment of the 
union, in subservieney to the purposes of an unholy 
ambition. (The speaker reminded Mr, Clayton that sub- 
ject was not in debate.) Mr. C. replied, he knew it was- 
not in debate, but hoped the speaker would discriminate 
between the premises of an argument and the argument 
itself: he was about to lay the foundation of an argument 
which a few moments’ patience would convinee him was 
perfectly relevant. Of all this we have been aceused, 
and now, sir, who is it that wishes to postpone the tariff? 
Who are the friends of the union? Who is it that wishes 
to dismember the union? He who sits here, day by day, 
voting against adjournment, lis mouth closed, as if in 
death, for fear of losing the golden opportunity of re- 
storing peace to his country by unnecessary delav; who 
submits to insult rather than jeopard the conciliation, and 
harmony, and good feeling, necessary to the adjustment 
of a most disturbing question; who interposes no obstacle 
to the bill reported by the committee of ways and means; 
who is willing to take that or any thing near it as a peace 
offering; or he who cavils at every thing, flings in diffi- 
culty upon difficulty; talks day in and day out upon no- 
thing, merely to waste away the opportunity for reeon- 
ciliation; now abusing the south, and then insulting its 
members; now threatening us with the indignation of the 
tariff men, and then holding up the menaces of the go- 
vernment; and Justly, to fill the measure of outrage, and 
to cap the climax of intolerable injustice, the tariff ques- 
tion, the absorbing solicitude of years, and now the last 
hope of a distracted and long abused people, is to be 
thrust aside, and for what? To pass a law that is to let 
loose the fiercest passions of revenge, avarice, and ambi- 
tion, upon a people whose only crime is one unbroken 
ery for justice, and whose only object is the preservation 
of their rights, in the still higher preservation of their 
liberty. 

Sir, all eves are turned to this spot with an eagerness 
and anxiety which beggars all description. I hold in my 
hands letters from the south, which I will not read, be- 
cause I know they will be despised, in which the hopes and 
the feelings of that portion of country in relation to the 
erisis, are treated in a language that in any other assem- 
bly, not lost to the ties of affection, not indifferent to the 
touching influence of sympathy, and not deaf to the still 
stronger demands of justice, would exert an agency 
greatly conducive to the restoration of harmony. But, 
there is a recklessness of thought, an ineonsiderateness 
of action, and a defiance of consequences, which are 
urging a once happy and united people, into calamities 





They yet confide in men who detest them. 


They yet 


too painful for reflection, and which humanity, in all fu- 
ture time, must deeply deplore. Under considerations 
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like these, I could not consent to remain silent; indeed, 
no southern man should longer restrain the voice of re- 
buke, of resolute and determined hostility to movements 
80 full of meaning, and so fraught with mischief. We 
could not justify ourselves to ovr constituents. Well 
may they say, we were satistied with your silence so long 
as it sought the repose of your country, and the safety of 
our government; but when you saw the long cherished 
ope of peace and quiet attempted to be dashed from 
your presence by a rude and unsparing insolence, why did 
you not ery aloud, and present for the last time, the con- 
sequences which would result from such an act of wanton 
injustice and superadded injury? Sir, I will do it at the 
hazard of every thing dear to violated rights, and at the 
risk of every thing dangerous to freedom. Let the ma- 
jority go on in their mad career; the race is not to the 
swift, nor the battle to the strong; there isa day coming, 
in which a just reckoning may, perhaps, discover, when 
tow late, the woful mistake of a bloated avarice and a 
blind ambition. Is not the object fully perceived? Does 
not every one discover that this motion is the death knell 
of the tariff? ‘That is to sink to rise no more! Who is 
it for taking up the ‘‘war dill??? Comes it from the fast 
friends of peace? Comes it from the former friends of 
the administration? No, sir; itis from the mannfaeturers! 
From northern men, whose hopes of an abiding protee- 
tion from their favorite system, is founded ina lasting de- 
struction of our rights. It is useless to disguise this 
matter; the tariff bill has been fought, inch by inch, and 
now, within buta few days of the only prospect of ac- 
commodation, behold, it is to give way to a law, strung 
with whips, gibbets, and fetters, the black ensigns of ty- 
ranny, and the messengers that spced the edicts of passive 
obedience. ‘This law is to take its place, and we are to 
be put off until the experiment of subjection shall hereaf- 
ter test the necessity of ever troubling the country again 
upon this subject. The gentleman from Pennsylvania 
has said, ‘‘this is an important law.” Is it more so than 
that which it is designed to supplant? Can any law pos- 
sess higher interest than one which has not only occupied 
the whole of this session of congress, but six months of 
the last; nay, more, which seeks to coutrol a power that 
has riven the very pillars of the government, and left it 
tottering to its full—torn up the best affections of the 
people, and filled the land with discord, strife, danger, 
and dismay? ‘The gentleman has said, his only objeet is 
to fix a day for its consideration; that may be the ease 
with him; but what security has he, for a moment, of at- 
taining his single purpose, when it shall have been deli- 
vered into the hands of an eager majority, bent not only 
upon its certain passage, unaltered in form, and unmiti- 
gated in foree, but equally determined that it shall serve 
as the revengeful instrument of defeat to the tariff bill, 
the only law calculated to save the country? Sir, he 
cannot control the majority; as well might he attempt to 
extinguish a building totally enveloped in flames, or ar- 
rest the progress of one, half down the falls of Niagara. 

J could not sit still under a feeling so desperate and fe- 
rocious, without raising a warning voice; and whatever 
may be the result ofa course so brutal, I could not go home 
without the consolation of having made one effort to stay 
its fury. 

Mr. IVarren R. Davis said, the house would do him 
the justice, and those with whom he acted, to own that 
they were in no way responsible for the snail pace of the 
tariff bill: they had not impeded it by the frivolous amend- 
ments alluded to, or by propositions of any sort. ‘They 
acquiesced in and followed the suggestions of friends on 
this floor, and remained silent on this deeply interesting 
subject, lest to their participation in the debate should be 
attributed whatever of a dilatory or stormy character it 
might assume. You have all witnessed, he said, that we 
submitted, in silence, to the reading and diseussions of 
public documents, containing false, malicious, and de- 
famatory libels on the state and people of South Caroli- 
na—to language of contumely and reproach upon our 
public functionaries—(friends whom we dearly love)— 
that shot like fiery arrows through our veins. Yet we 
were dumb. Still more, sir, the bitter cup was not yet 
full—it might not even thus pass. We felt it our duty to 
let the sacrifice be complete. We remained in our 
places: we kept our seats, and hore the torture. You all 
knew, from the beginning of the session, that such would 








————————— 
be our course; yet we were baited at the start. What 
friendly voiee of truth or justice was heard in our Vindi- 
cation during those hours, days, weeks, of burning ago 
ny? What did we hear from those who ought to haye 
defended us? Why that South Carolina was precipitate! 
—After ten years of petition, prayer, and suffe ring—af- 
ter witnessing all our southern sister states taken up last 
summer with the presidential election, as if the shirt of 
Narsius were not upon their backs. Preeipitate!* “Way 
with such stuff and nonsense. And what, sir, do we now 
see? The tariff question, that has been creeping, loiter. 
ing, drivelling, dragging itself through six weeks of the 
session—the very bill we were desirous to abstain from 
discussing, lest we might shake too rudely the leaves of 
its olive branch—a bill entitled, by all parliamentary 
rightand usage, to precedence, is to be shoved aside, and 
this firebrand to be flung before it. Why? Because 
forsooth, the president wills it! And by whom is the 
attempt made, to substitute this sword in the place of the 
olive branch? By the organs and fast friends of the pre. 
sident on this floor. Can Ibe mistaken? That I may 
not be, [ desire now to ask of the honorable chairman of 
the judiciary committee, (if now inthe house )—I do not 
see him in his place. [Here Mr. Be/l rose froma dif- 
ferent part of the house} to ask, and the terms of former 
kindness between us entitles me toa candid answer; whe- 
ther itis the intention of the party, with which he acts, 
to give precedence and preference to the bill for collect- 
ing revenue? 

Mr. Bell, of Tennessee, said he would answer the 
question in the same spirit of eandor in which it was ask- 
ed: it was desired to have this measure passed as soon as 
practicable, and, for that purpose, to give it precedence. 
He exonerated the delegation of South Carolina from all 
responsibility for the delay of the tariff bill, and approy- 
ed their course on the occasion. 


Then, said Mr. Davis, we understand it now. The 
president is impatient to wreak his vengeance on South 
Carolina. Be itso. Pass your measure, sir,—unehain 
your tiger—let loose your war dogs as soon as you please! 
[ know the people vou desire to war on. “They await 
you with unflinching, unsbrinking, unblenching firmness. 
I know full well the state you strike at. She is deeply 
enshrined in as warm affections, brave hearts, and high 
minds, as ever formed a living rampart for publie liber- 
ty. They will receive this bill, sir, whether you pass the 
other or not, with scorn and indignation, and detestation. 
They never will submit to it. They will see in it the 
iron crown of Charlemagne placed upon the head of your 
executive. They will see inthe scene upon the Lupereal 
vamped up and new varnished. They will see in its hid- 
eous features of pains and penalties, a declaration of war 
in all but its form. They cannot, (for they are the best 
informed people on the face of the earth, or that ever 
have been on it, on the great principles of civil and poli- 
tical liberty), but see in it the utter prostration and de- 
molition of state rights, state constitutions, aye, and of 
the federal constitution too. But say gentlemen, and I 
am surprised at their blindness and hardihood, it is alla 
mistake, it is a mere bill for collecting the revenue—in- 
tended for the preservation of peace, and to prevent ci- 
vil war. Civil war with whom, sir, all usurpations are 
attempted on such mild, loveiy, and benevolent pretexts 
as these. Peaceisit? Shame, shame! You pour fire 
and brimstone on our heads, and bid us, inthe language 
of a departed friend, be quiet, itis Macassar oil, myrrh, 
frankincense! You tell us, with this bill of pains and 
penalties, of army and navy and militia, in your fist, that 
itis a mere matter of revenue collection—a very quiet, 
peaceable affair. You collect taxes at the point of the 
bayonet, and call it civil process!! 

I have intimated, and I repeat, that I will not oppose 
the taking up this bill by any indirect means; I am ready 
to mect and expose its deformity; I only ask that you 
will not gag us with your previous question. Vouch- 
safe me that, youmay go your ways; but that yon can ap- 
ply the gag is but too manifest, since the cordial junction 
pro tanto of two hostile parties; the one opposed to the 
president, and who declares that he is not worthy of his 
office, or of the trust and confidence of the country; and 
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another that seems willing to grant him any thing he 
asks. 
[heard a gentleman somewhere near me say, that the 
whole question is one of dollars and cents. ‘To be sure, 
it is the very girt and marrow of it; if it were not, that 
there were such things as southern dollars and cents, we 
would never have heard the question made. ‘The nefa- 
rious system would never have grown up. All govern- 
mental oppressions, exactions, and tyranny throughout 
the world and through all time, have been perpetrated 
for the dollars and the cents of honest people, earned by 
the sweat of their brow, for the purpose of giving them 
to the powerful or roguish who did not earn them. If, 
however, it is meant to say that South Carolina makes a 
uestion of the mere amount, the more or less to be con- 
wibated for the support of the government, the short an- 
swer is, itis not trae, What does her bright and glo- 
rious history tell you’? ‘To coin her heart for money, to 
drop her blood for drachms! Her objection is to your 
taking her dollars amd cents, not for the support of the 
government she jointly made with her sister states, but 
for the purpose of putting them in your pockets, or of the 
people or states you represent. ‘The amount even then, 
she might have borne as a temporary injustice bad you 
not declared ita perpewity. ‘The gentleman from Geor- 
gia, (Mr. Wayne), has informed us, that this bill will be 
harmless, as a tariff project, not yet submitted will cer- 
tainly be adopted that is better than either yet proposed. 
I am delighted to hear it, but why, inthe name of liber- 
ty, is it not offered to us instead of this outrage on the con- 
stitution? Why arm the president with powers so dan- 
gerous to peace and freedom, and in the face of a record- 
ed refusal by your predecessors, to give the pacific civi- 
lian, the mild, virtuous, humane, Jefferson, the much 
lesser power of suspending the habeas corpus act? Is 
this thing so coveted by, and gratifying to, the president; 
is this bloody bill, this Boston port bill, so delightful to 
him that it is to be preferred to that which is said to be 
pacificatory? Why, sir, if he must be gratified, must be 
amused and pleasurably employed, buy him a fee-to-tum, 
or some other harmless toy, but do not give him the 
purse and sword of the nation, the army and navy and 
whole military power of the country, as peaceful play- 
things to be used at his diseretion. If, however, this bill 
must pass—if there be no substitute so palatable as blood, 
I withdraw my opposition to its being taken up, and on- 
ly ask the privilege of exposing its details; although I 
clearly see that the interested passions on one side, and a 
supple subserviency on another, will insure its passage by 
a very large majority. In what I have said, no individual 
allusion was intended, J fired at the flock. My allusion 
was to a state of things as notorious as noonday! Our 
situation is peculiar, and some allowances should be 
made. Our representatives on this floor are smal) in 
number, Our people love honor as they do liberty: both 
have beenassailed. We value highly the opinion of the 
wise and good; many, very many of whom we recognise 
in the aie of our adversaries. It is when they show a 
disbelief or suspicion of the integrity of our purposes, 
or purity of our motives, that we feel the iron enter our 
hearts. 

One word, sir, to the gentleman over the way—entirely 
over the way—who says this bill is necessary, because 
South Carolina has not yet repealed her ordinance. //as 
not. I shall presume means, notwithstanding the presi- 
dent’s proclaniation. Sir, South Carolina has reeeived 
the insolent mandate of the president, commanding her 
to retrace her steps, tear from her archives one of the 
brightest pages of her glory, and alter the fundamental 
principles of her constitution: and she sends him back 
for answer, (through her humble representatives), the 
message sent from Utica to Caesar 

“Bid him disband his legions; 

“Restore the commonwealth to liberty; 

‘Submit his actions to the public censure, 

“Abide the jndgment of a Roman senate, 

“And strive to gain the pardon of the people.” 
That, sir, is her answer! 








or 


REVENUF COLLECTION BILT—FER. 27. . 

Mr. Blair. 1 rise, Mr. Speaker, for the purpose of 
assigning, briefly, the reasons why I vote for this bill, 
and of explaining and reconciling the couduct I adopted 


Sur. tro Vun. XLIN—Sie. 32. 


Seelings. 











at the commencement of the session, with that which I 


deem it my imperative duty to pursue now. 

Some explanation of this sort is the more necessary as 
I understand the geutleman from North Carolina, (Mr. 
Carson), while I have been out of the house, has ex- 
pressed some astonishment that 1 should be in favor of a 
coercive measure against my Own State, or that I should 
ask the passage of this bill for the protection of the 
‘union party” of South Carolina. If 1 were disposed to 
retort upon the gentleman from North Carolina, I might 
ask him in return, how it happens that he is opposed to 
this measure whilst his constituents are well known to be 
almost unanimously against ‘‘nullification’’ And I 
might with at least as much propriety, express my aston- 
ishment that he should so far mistake the wishes and well 
ascertained Opinious of nine-teuths of the intelligent peo- 
ple he represents, as to oppose the passage of this bill. 

I repeat now, what I have said again and again, that I 
shall regard the rejection of this bili as a negative sane- 
tion of nullificution, and an indirect rebuke of the union 
party in South Carolina. IL have not asked this, or any 
other measure for the personal sufely of the union party. 
{ have repeatedly disclaimed it, entirely and uncondition- 
ally. We ask not personal protection. We would suffer 
annihilation before we would invoke aid in that respect. 
But we think there is something due to ourcharaeter and 
Aud I subinit it to the candid consideration of 
this house whether it would be generous or politie to 
make a ‘scape goat” of the ‘‘union party,” to bear away 
the sins of nullification to the wilderness, in order to 
conciliate the disorganizers in South Carolina. Suppose 
you do so on this occasion, what encouragement would 
an orderly, well disposed minority, in a refractory state 
have to stand up for the dignity of this government an 
the execution of its laws ina coming day? Could you 
expect such minority in a rebellious state to hazard their 
personal liberty, their lives and fortunes, to subject them- 
selves to civil and political disfranchisement, to obloquy 
and reproach, and to peril their a//, as the union party 
in South Carolina have done, in defence of the union and 
the institutions of the country? No, sir, you could not 
expect it. They would remind you of the fate of the 
*‘union party”? in South Carolina. [ can assure the gen- 
tleman Si North Carolina, and I assure this house, 
that the duty now imposed on me, in relation to this 
bill is far from being a pleasant one. It will be re- 
membered that, at the commencement of the session, I 
asked and obtained leave to withdraw from the military 
committee, of which lL wasa member. I did this under 
an impression that, possibly, it might become the déty of 
the committee to recommend some coercive means to 
counteract the rash measures of the ruling party in the 
state from which Leame. Had I remained a member of 
that committee, 1 could not oppose any proposition that 
might be deemed necessary for putting down nullification 
and its concomitant measures, without, indirectly, aiding 
and abetting what I consider a rebellious proceeding; 
or, at least, a proceeding of rebellious tendency; and it 
was repugnant to my feelings to assist, as a member of a 
committee, in recommending to this house any measures 
ov means of coercion against the misguided state of South 
Carolina. [ was unwilling to subject myself to the a 
pearance, or to the reproaches, even of the nulliflers, of 
aiding to inflict blows on the state which Lin part repre- 
sent. ‘The public interest and safety did not require that 
I should make that saerifice of feeling. My place on 
the committee could be easily, perhaps advantageously, 
supplied, without detriment to the action of this house or 
injury to the public service. But now the case is differ- 
eut—I feel myself differently situated—I am ealled upon 
not only asa representative of South Carolina, but asa 
representative of the American people, to discharge a so- 
lemn and conscientious duty which cannot be performed 
hy a substitute. Were is an unpleasant duty to be per- 
formed, which cannot be evaded by referring it to a com- 
mittee of which Lam nota member. The question pre- 
sents itself in djs house, and is not to be blinked by any 
member here, unless he proves recreant to the trust re- 
posed in him. I have come to the conclusion, some time 
since, that it is my bounden «duty to vote for this bill; and 
[ shall not shrink from the responsibility of doing so, be 
the consequences to myself what they may. Were I to 
vote against this bill, I should consider myself as giving 
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an indirect sanction to nullification, secession, and all the 
absurdities which accompany these political heresies. It 
is impossible, therefore, that I should vote against the 
bill; and to withhold my vote would be nearly equivalent 
to my negation of the bill. 

The gentleman from Georgia, (Mr. Clayton), has 
amused, or attempted to amuse, the house, with a wonder- 
ful farrago about witches and hobgoblins, signs and 
wonders in the heavens, drumming and Sifing, horsemen 
and banners, music and battle, in the air. At last he 
descended from the heavens, and condescended to notice 
the affairs of this lower world. He complained sorely 
about the extravagance here, and at the “‘white house;” 
seemed much afiicted at the profuse expenditure of the 
ogg money, and wound up his chapter of lamentations 

y a commentary on the tyrannical character of president 
Jackson, and something like ‘‘a bill of exceptions” to his 
conduct during the late wars with Great Britain, and the 
Seminole Indiaus. He seems alarmed by the recollec- 
tion of the unauthorised conduct and strong military 
operations of gencral Jackson against the Spanish posts 
in Florida. His management of Calava, and Dominick 
Hull; and has much to say (by way of reproof, if I un- 
derstand him) about general Jackson’s opinions relative 
to the “Hartford convention,” and the second section of 
the rules and articles of war. 

Now it is a pity the gentleman did not tell us some- 
thing about his own vote, during the last session, appro- 
priating one hundred and fifty thousand dollars for the 
aqueduct of Alexandria; making a canal along the side 
of anoble, navigable river. 

I am sorry, too, that he forgot to tell us about his votes 
in favor of a stereotype edition of the laws. [Here Mr. 
Clayton rose and denied that the had given any such vote. 
I will, then, refer the gentleman, Mr. Speaker, to the 
journal of the last session, page 1146, where he will find 
it recorded, that ‘Mr. Daniel, in pursuance of instrue- 
tions from the committee on the judiciary, moved that 
the house do now proceed to the consideration of the bill 
from the senate (No. 86), entitled ‘an act providing for 
the publication of a stereotype edition of the laws.’ 

**A motion was made by Mr. Foster that the report of 
the committee, and the motion to proceed to the consi- 
deration of the said bill, do lie on the table. 

“And the question being put that the house do agree 
to this motion, 

**It was decided in the affirmative: yeas 74, nays 69.” 

The name of “Augustus S. Clayton” is recorded in 
the negative—against laying the subject on the table, 
which 1s equivalent to a vote in favor of the bill. 

As to his complaints against the conduct of general 
Jackson, | would ask the gentleman from Georgia if he 
was not aware of them before he first gave his aid in pro- 
moting the general to the presidential chair? Did he 
not, with a full knowledge of all the objections he now 
urges against general Jackson, assist a second time in 
electing him to the high station he now fills? How are 
we to account for his sudden change of opinion in rela- 
tion to the distinguished personage of whom I now 
speak’? [Here Mr. Clayton said, if he could be permitted, 
he would state his reasons.} Sir, it is not very material 
what they are. I shall leave him to answer these ques- 
tions to himsel/, and to his constituents. 1 presume he has 
recently scen some new light in the heavens. He has, 
probabl; , heard some ‘*drumming and fifing,”’ not in the 
air, but in the other end of this building. But, Mr. 
Speaker, it is time to return toa more important subject. 

I shall vote for the bill now under consideration, sir, 
not for the personal safety of the ‘union party” to which I 
belong, but because I think it is necessary for the interest 
anid safety of the whole country—were I to consult only 
the safety of the union party in South Carolina, I might 
wish this bill to be rejected. It may, possibly, increase 
the anger and hostility of our opponents against us; but I 
am proud to believe that the union party are, and ever will 
be, governed by far higher and nobler motives than any 
grovelling considerations connected with their own per- 
sonal safety, personal interests, or self aggrandizement. 

No, sir, { shall vote for this measure because I think 
the interest, the honor and the safety of the United States 
demand it. 1 support it because I think it necessary to 

ut down and demolish those political heresies, and re- 

llious proceedings, which strike at the vitals cf our 


constitution; and which, if tolerated, will destroy the ef. 
ficiency of our federal government for all time to come. 
I support this bill, sir, because I wish to live and die , 





freeman! Ihave not the presumption to trouble this ep. 


lightened body with a dissertation upon nullification. | 
is now a subject well understood, even by hackmen anq 
scavengers. Jt has become ‘ta by-word of reproach,» 
It has lost all its terrors. It has become a topic as stale 
and disgusting as it is absurd and ridiculous. Its only 
fruit has been an impotent, tyrannical attempt to enslave, 
to disfranchise and degrade the patriotic few who have re. 
sisted it within the limits of South Carolina, and who 
“shave not bowed the knee” to its wicked or deluded ay. 
thors. But I think, sir, the dominant party in South Ca. 
rolina begin to find that something more than nullifica- 
tion is necessary to enable them to make “Helots” anq 
serts of the union party. ‘They, therefore, begin to talk 
of seceding—of separating South Carolina from the 
union—of withdrawing our fealty from that government 
established by the toils of our fathers, and cemented by 
their blood; and of bestowing it exclusively on the nation 
of South Carolina. I use this language through no feel- 
ing of disrespect or unkindness towards South Carolina: 
I have no motive to insult her. ‘*it is my own, my native 
land.” It contains all that is near and dear to me, both 
living and dead. Within its bosom the bones of my ap- 
cestors repose. Upon its soil my family reside. All 
my property is there: I have not removed one dollar's 
worth of it from the state. There it is, and there it and 
myself will remain, ‘‘for weal and for wo,” until the 
storm passes over and the peril of the day is at an end, 
Our opponents will find that even secession (should they 
madly resort to it) will not enable them to enslave the 
union party. Sir, they will find that, although union 
men may be annihilated, they never can be conquered. 
But I must drop this strain, Jest I be regarded as a milli. 
fier myself. And our time is too limited to amplify on 
any topic. 

I will only make a few remarks about the pretended 
rights of a state to secede from the union. I have been 
astonished that some of my worthy friends should eschew 
“nullification” as they would Satan himself, and yet to- 
lerate and sanction the pernicious doctrine of ‘*secession.” 
This is, indeed, ‘‘stra:ning at a gnat and swallowing a 
camel.” Why, sir, secession goes ahead of nullification, 
or, rather, it supersedes, and swallows up that heresy, as 
Aaron’s rod and serpents did those of the Egyptian ma- 

icians. A very little reflection must satisfy any unpre- 
judiced mind that secession is altogether incompatible 
with the existence of this confederacy. It is incompatible 
with that duty which the American people owe to their 
own interests and safety; and it is utterly incompatible 
with the welfare and happiness of the seceding state i- 
self. Sir, the government of the United States is not at 
liberty to permit a state to withdraw from this union. It 
it were possible for such madness to seize upon every 
man, woman and child, as to desire a separation from the 
rest of the states, you are under a constitutional obliga- 
tion to prevent it. But when the dominant party of 4 
state las gained its power by fraud and misrepresentation 
—holding forth nullification as a “constitutional, efficient, 
PEACEABLE remedy”—and when a very large and re- 
spectable minority of that state protests against secession, 
and remind you of your obligations to protect republican 
institutions, you have no sort of discretion on the subject. 
The federal government is under imperative constitution- 
al obligation to guarantee to each and every state of this 
confederacy a republican form of government. : 

Every body knows that small and weak states, in an 
isolated condition, could not maintain a republican form 
of government. Should the federal government permit 4 
state to secede, how could the federal head answer for 
the kind of government the seceding state might adopt 
We must presume, indeed we know, that, from absolute 
necessity, the seceding state would be compelled to adopt 
amore energetic form of government than a republic. 
She would be forced to adopt a monarchy, or a despotism 
of some kind; perhaps a dictatorship, as Poland recently 
attempted to establish against the formidable power of 
Russia. 


It has been said, elsewhere, and for aught I know 't 














may be said here, that this obligation of the federal ge 


verment, to preserve to cach state a republican form 6! 
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yernment, existed no longer than a state chose to remain 
yn the union. 
require that guaranty from the federal government at all. 
What was the object, of those sages who framed the con- 
stitution, in requiring the federal government to guayan- 
tee to each state a republican form of government’ 


the great body of the American people? No, sir, it would 
be absured to require of them a constitutional pledge or 
ranty that they would take care of their own liberty 
and welfare, and uot commit political suicide. But, sir, 
the object of this guaranty was the security of a minority in 
each state. It was to prevent such tyranny as is now prac- 
ticed by the ruling party in S. Carolina. It was to prevent 
the dominant party in a state (who might obtain their ascen- 
deney by fraud and delusion) from changing the republican 
government of that state in a despotism, and thereby tyran- 
nizing Over a minority of their fellow citizens, (as it is 
now done in my unfortunate state) and finally ruling the 
whole with a rod ofiron. But if this noble object (I mean 
the preservation of our state republics) can be defeated 
by allowing the dominant party in a state to secede, and 
burst the bonds of this happy union asunder, it was a fol- 
ly for our fathers to have incorporated that provision in 
the constitution. Sir, this right of a state, to secede at 
leasure, is something like the right of a servant to obey 
fis master, until he ehooses to rebel. ‘The right of the 
federal government, to permit a state to secede, would 
resemble the obligation of a father to instruct and protect 
and govern his children until the youngsters chose to 
throw off his authority and runaway from him. And, 
sir, as has been said on another oceasion, and in another 
place, by a distinguished gentleman of this house [the 
hon J. Q. ee ‘the right of a state, to secede 
from this union, would be the right of an inhabitant of a 
populous city to burn hisown house.” Yes, sir, the right 
of a state to secede, is your right, or any man’s right, to 
burn his own house in the midst of a populeus city, and 
thereby destroy, perhaps, a hundred thousand of his 
neighbors. 

Sir, if this construction of the constitution is to prevail, 
any state wishing to set up a monarchy, or form a foreign 
alliance, has only to declare herself out of the union to 
effect her object, or a foreign nation has only to transport 
about ten thousand of her scape-gallows ruffians into one 
of our small states, where they can soon become natura- 
lized, vote the state out of the union, involve the country 
in anarchy and desolation, and away goes your coufedera- 
ey and American liberty forever. 

This would be a much easier and cheaper way for a 
foreign nation to destroy united North America, than by 
sending fleets and armies against us. 

But if a state has a right to secede in time of peace, it 
may have an additional pretext, perhaps stronger reasons, 
for doing so in time of war. And, a state which may be 
the key to the whole country, containing within her bo- 
some some of your most powerful fortifications and rich- 
est arsenals, with a vast proportion of your navy in her 
harbors, may, at the most perilous momeut, declare her- 
self independent of the confeceracy, secede from the 
union, make common cause with the common enemy, 
turn your own batteries and your own ships of war against 
you, and commit, in the most aggravated manner, what 
the constitution absolutely defines to be treason. ‘This is 
the inevitable tendeney of this heresy. Sir, if any man 
can sanction such a hideous, suicidal doctrine as this, and 
then stickle at nullification, I envy not his sagacity. 

This bill, Mr. Speaker, has been likened to the “ Bos- 
ton port bill”—it has been called the ‘bloody bill”—and 
the vocabulary of billingsgate has been culled and ran- 
sacked for abusive epithets to bestow upon it. Are its 
enemies so foolish as to imagine they ean have this bill 
slain by giving it the name of ‘*mad dog?” Such a stra- 


—-— 


otonger deed greater powers, have been vested in the predecessor s 
Now, sir, if this be true, it was useless to| of president 


ackson, on more slight emergencies; aud 


that too by the votes of southern men. Greater powers 


were vested in general Washington and Mr. Jefferson to 
suppress the whiskey insurrection in Pennsylvania, and 


; ‘ } Was | to enforce the non-intercourse and embargo laws in New 
it for the security of the federal government itself, and} England. I say 


ter powers were vested in the pre- 
decessors of president Jackson, because this bill makes 
the power of the present chief magistrate contingent upon 
the aggressive violence of the ruling party in South Caro- 
lina. It defines and limits those powers of the chief ma- 
gistrate which, without this bill, would be latitudinous 
and without end. If the dominant party in South Caroli- 
na do not use force against the federal officers and federal 
laws, the president will not feel himself authorised under 
the provision of this bill, to use force against any portion 
of the citizens of South Carolina. I need not turn to the 
eases or descant upon the laws to which I allude. We 
have heard them quoted and commented on, over and 
over again, by some of the ablest men in the world in the 
other house, whose speeches have been published in the 
newspapers, and are now familiar to almost every man in 
the United States. Every body knows that those powers 
were called for by Mr. Jefferson, and, were vested in him 
by the acts of 1807 and 1809, to enforce the non-inter- 
course and embargo laws, and prevent their evasion by 
the cunning Yankees. Yes, sir, those laws were called 
for by Thomas Jefferson, who is now held forth as the 
champion of state rights, and the apostle of NULLIFICA- 
TION itself! 


Southern men, I presume, eould not see, or at least 
they could not feel the danger of exercising such powers 
against Yankees. But when it is proposed to empower 
the president to coerce southern nullifiers, if they do not 
behave themselves, why then, indeed, it is quite another 
affair: then the southern bull gores the northern ox. 


It is said, sir, if we pass the ‘‘tariff bill,” there will be 
no need far this bill. Well now, should there be no need 
for the president to exercise the powers granted by this 
bill, it will be entirely harmless, and its passage can do 
no injury, whatever. But what security have you that 
there will be no need forthe exercise of the powers grant- 
ed by this bill? Any tariff bill that is now offered, em- 
braces, to the fullest extent, the “protecting principle.” 
And the ruling party in South Carolina have declared, in 
their ‘taddress to the: American people,” that they will 
be satisfied with nothing short of an entire abandonment 
of that principle. The representatives of that party here 
may hope (for they cannot offer you a better guarantee 
than a Aope), that their friends athome may be moderate, 
if the “tariff bill”? passes—but they cannot pledge their 
party—nor can they account for what their nullifying 
convention may do, when reassembled on the sceond Mon- 
day in March next. I say, therefore, this ‘‘euforeing 
bill,” as its enemies call it, ought to pass whether the ta- 
riff bill becomes a law or not—if you pass ‘*Mr. Clay’s 
bill,” or **Verplanck’s bill,”’as there are called, what cer- 
tainty have you that either of those bills would induce the 
reckless rulers of South Carolina to pause in their mad 
career? Each of those bills recognize the ‘‘protecting po- 
licy,” and retain the ‘principle of protection” unimpair- 
ed—and when the convention which passed the ordinance 
of nullification is reassembled, they may remind you of 
their ‘‘address to the American people”’—they may tell 
you that your ‘‘tariff bill” does not come up te their requi- 
sitions,—and that it is not such a modification of the tariff 
as they, in the plenitude of their sovereignty, had de- 
manded of you. General Hamilton himself, the presi- 
dent of the convention, if he was here, could giye you no 
positive assurance that the convention would be satisfied 
with your modification of the tariff. Those who raise a 
political storm can not long contro} it, and that conven- 


tagem might possibly succeed at a barbaciue meeting in the tion may proceed to practical nullification, and scecession, 


country, but the artifice is rather too shallow to sueceed 
e. 


‘They may declare the unjon-men traitors, forfeit their 
lives and confiscate their estates. But, sir, L say again 


It is pretended that this bill will invest the president of | we do not ask the passage of this bill for the security of 


the United States with dangerous powers; that it will make 
him “‘a Cromwell,” ‘‘a military despot,” ‘‘an armea dic- 


tator,”’ and all that. 


Now, sir, to all this, it is a sufficient answer to say, ‘‘the | your friends and sanction the rebel 
crisis demands it:” the cireumstances of the eountry re- 


our lives and property. If we cannot defend ourselves 
against the personal violence of our opponents, let us ‘‘go 
to the wall.” But do not, by your epee here, censure 

lous conduct of your 
enemies. No, sir, give us extermination, if God wills it; 





quire the passage of this bill; and that similar powers, in- 


but spare us from reproach and dishonor, 








































































252 NILES’ REGISTER—DEBATE IN THE HOUSE OF REPRESENTATIVES. 








But, to return once more to the bill before us: why 
not invest president Jackson with full and undisputed 
powers to meet any emergency that may arise? Is it pre- 
tended that he is less patriotic, less devoted to his coun- 
try, or more disposed to become a monarch or a despot 
than his predecessors? I believe not. Is there any thing 
in the history of his whole public life to warrant the be- 
lief, that love for himself would predominate over his love 
for his country? Not ai all: the very reverse is the truth. 
Has he not, again and again, staked his life, his character 
and his fortune on the successful issue of his measures for 
the welfare and safety of his country? Did he not, in the 
late war with Great Britain, and the more recent war 
with the Seminole Indians, hazard his life, his fame, his 
character and property on the success of his military ope- 
rations for the defence of our frontier inhabitants and the 
safety of the country? And has he not on two recent and 
memorable occasions put his political existence in immi- 
nent peril to save the people from a dangerous bank mo- 
nopoly, on the one hand, and the plundering system of 
‘internal improvements,” on the other? Sir, | well know 
that his best friends trembled under an apprehension that 
he had committed political suicide. Perhaps there is not 
another mau in the world who would have dared to do as 
much. No other man in the United States cov/d have 
done so much for southern views and southern interests. 
And yet he has been abandoned and reviled by some 
southern men. Yes, sir, by certain southern men who 
not long ago bellowed forth his praise as loud as the bray- 
ing of a jack, and who swore ‘they went for Old Hero, 
right or wrong.” (Vide senator Miller’s confession to this 
effect, in his speech for the rejection of Mr. Van Buren, 
as minister to the court of Great Britain). Well, now, I 
should like to know what president Jackson has done to 
merit the desertion of such devoted, such thorough going, 
whole-hog friends? What unknown sin has he committed? 
What sacrilege has he perpetrated against the interests or 
the political creed of the south? L know of nothing, ex- 
cept his presumption in offering for re-clection! ‘This is 
the head and front of his offending.” It was thought by 
his real friends, and the real friends of the country, that 
the re-election of president Jackson, at the present crisis, 
was important to the preservation of the federal union. 
it was deemed necessary that he should yield his well 
known predijections for retired life, to the good of his 
country; and general Jackson has never halted, or dal- 
lied, to consult his own ease, or his own popularity, when 
the interest and safety of his country was at stake. He 
— inquires what his duty is—what is required of him 
by his country, and he pursues it, regardless of all conse- 
quences to himself. But I do not stand here either as the 
apologist or the evlogist of general Jackson. He has his 
oversights, no doubt, as well as all other men—he is not 
infallible, because he is nota God. He is a man, and 
therefore liable to err. 

His proclamation has been assailed as the ‘hesom of 
destruction” to state rights. It has been denounced as 
the most villainous paper on earth, this bill only exeept- 
ed. Perhaps some of its *‘doctrinal points” are liable to 
the cavil and criticism of metaphysical politicians. Vhere 
is not a more pernicious aninial in a simple republic as 
ours is, (or should be), than a poilitician who deals in ab- 
stractions. He can refine and mystify upon the constitu- 
tien until he makes it to mean any thing, every thing and 
nothing. Such men can reason themselves ont of reason 
and out of common sense to boot. Gen. Jackson is not one 
of those Aair splitters—he goes for practical utility. He 
is, as general Washington was, brave, honest, and devoid 
of all mystery and dissimulation. His proclamation is of 
the same character. It may have minor defects. “‘Vhere 
are spots in the sun—there may be specks on the procla- 
mation. But in the aggregate, it is sound and orthodox. 
Some of its reasoning may be liable to criticism, but its 
end and aim are good. Its great objects are the over- 
throw of nullification and secession, the execution of the 
jaws and the preservation of the union. I believe its ene- 
mies concede that it isa well written document. Yes, sir, 
it is a noble piece of composition. It is written with the 
light of a sun beam, and the power of a thunderbolt. It 
has carried dismay into the ranks of the disorganizers, in 
all quarters; and it has blasted nullification like lightning 
from heaven. Sir, I will only add, that without an adhe- 
rence to the fundamental principles of this proclamation, 





















































——— 
this federal government can not long exist; and “szaz 
rights” themselves will live only asa name. Sir, this pro. 
clamation as little needs my defence as gen. Jackson needs 
my eulogy. love and esteem Jackson, as a brave, ho. 
nest and patriotic man. I honor him as the greatest livin 
benefactor of our common country. I am_preud of him 
as a Carolinian and ‘‘a son of the old Waxhaws.” But} 
do 1:0t ¢dolize him, and I have no motive to flatter hin, 
L have never sought, and J never shall seek, office from 
him, either for myself or for any relative I have upon 
earth. I have no claims upon president Jackson: he js 
under no obligation to me. My feeble aid has been given 
to his elections beeause I thought the public good, and 
my duty to my country, required it of me. T have sup. 
ported such of his measures and recommendations as | 
thought to be just and right; | have opposed all that I con. 
sidered wrong. I shall continue to do so to the end of 
my political life. I shall detain the house no longer. | 
am not fond of talking, nor am I fond of those who do love 
to talk, [tis more the province and qualification of old 
women than of men, ‘full grown men;” and now, when 
it is so important we should act, nothing is so injurious to 
the public interest as long speeches. 

In conelusion, sir, allow me to repeat that you should 
pass this bill, whether the tariff bill passes or not. If the 
tariff bill becomes a law, and is satisfactory to the nulli- 
fiers, this bill, at most, can do no harm. Without it 
there is no certainty that your revenue laws or officers 
will be respected. In short, there will be no seeurity in 
South Carolina, be the fate of the tariff bill what it may. 

Mr. Root of New York, after several preliminary ob. 
servations, and adverting, rather pleasantly, to what had 
fallen from other gentleman in the course of the debate, 
observed that ‘he rose chiefly to expose some of the anti- 
republiean and despotic principles contained in the first 
section of the bill. The first section, he said provides 
that whenever in the judgment of the president, it shall 
become impracticable to eollect the duties in the ordina- 
ry way, inany collection district, ‘‘by reason of unlaw- 
ful obstruetions, combinations, or assemblages of per- 
sons,” he may direct that the custom house for such dis- 
trict be established and kept in any secure place within 
some port or harbor of such distriet, either upon land or 
on board any vessel.” Whether the security of the place 
where this newly established custom house is to be locat- 
ed, either upon terra firma, or upon the wave, is to be 
determined and designated by the president himself, or 
hy some subaltern or agent, does not appear by the bill, 
but at all events, the designation of the place as well as 
its security, and the necessity of such removal and de- 
signation isto be determined by the arbitrary will of some 
one. That will is the law, and the law giver executes 
the deed. Whenever the president shall have formed his 


judgment, no matter upon what evidence or whether upon 


any, thatan unlawful combination to obstruet the due 
execution of the revenue laws, does exist in any collee- 
tion district, in any part of the United States, not con- 
fined to South Carolina alone, and a secure place shall 
have been designated for a floating or stable custom house, 
it is made the imperative duty of the collector to reside 
there, and “to detain all vessels and cargoes arriving with- 
in the said distriet, until the duties imposed on sad car- 
woes, by law, be paid in cash.” Thus, on the change ol 
location of the custom house under thisact, differing from 
a change which may now be made by law by the secreta- 
ry of the treasury, whenever the safety of the revenue 
may require it, the collector is bound to detain a vessel 
and cargo arriving in any part of that district and compel 
the payment of cash duties. When, in the opinion oft 
one man, there exists in any part of any collection dis- 
triet of the United States an unlawful combination or as- 
semblage of persons, to obstruct the due exeeution of the 
revenue laws, the custom house must be removed—roust 
be removed toa ‘secure place,” and there cash duties 
must be paid. For an offenee, or contemplated offence, 
in any part of the district, and that perhaps existing only 
in the imagination of a single individual, the known laws 
of the land are to be changed and made penal; and that 
penalty inflicted upon an innocent victim of its despotic 
action. ‘The owner or consignee ofa vessel and cargo ar- 
riving in port, intending in good faith to pay the duties as 
required by law—having their sureties ready to give the 





reguisite bonds; and not being in funds te pay the cash, 
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: 1e collector or his agent, his vessel and cargo 
ae Ot Soet process of law, and taken to the iedte 
jace,” and there detained until the duties imposed upon 
LA cargo be “paid in cash.” Chis penalty, for itis a 
ty, notwithstanding the interest is to be deducted, 
to be compelled to pay in cash when a person is not pre- 
red for the unexpected event,—this penalty, said Mr. 
R is inflicted upon an innocent person, acting in strict 
conformity to the known requirements of law, and un- 
conscious of any offence against the revenue laws having 
been perpetrated or contemplated within the district, and 
wholly unable to conjecture the operations on the mind 
of the president. 
But this isnotall. If the owner of the vessel and car- 
shall be unable or unwilling to pay the cash required 
by this arbitrary act, unknown to the laws: if, in his love 
of liberty and the rights of property, he should repose 
himself upon the fourth article of the amendments to the 
constitution, wherein it is declared, ‘‘the right of the 
people to be secure In their persons, houses, papers, and 
effects, aguinst unreasonable searches and seizures, shall 
not be violated; and no warrant shall issue but upon pro- 
bable cause, supported by oath or affirmation, and parti- 
cularly deseribing the place to be searched, and the 
rsons or things to be seized,” if he should feel dispos- 
ed to seek redress for this supposed act of lawless vio- 
lence; and if, in seeking that redress, he should apply to 
acourt of competent jurisdiction of that state to which 
he owes a paramount allegiance, and whose protection he 
has a right to claim; and suppose this to be done without 
reference to the late replevin law of South Carolina, made 
to carry into execution her nullifying ordinance, but in 
the usual course of practice in such courts—by detinue 
or replevin—according to the course of the common 
law or practice of the state courts—and if, in the execu- 
tion of the proper process, it should become necessary 
for the sheriff to call tohisaid the power of the country; 
then follows the tremendous sanction intended to be pro- 
vided by the bill; a sanction no less terrible than a de- 
elaration of war; and that, too, against a ‘‘free, sovereign, 
and independent state.” That declaration of war is to 
be made by the president alone, while, by the constitu- 
tion, the power ‘‘to declare war” seems to be the pecu- 
liar attribute to congress. 1 call ita declaration of war, 
said Mr. R. because it provides a military armament, in 
opposition to the execution of process issued out of state 
courts. [t is not the military force anthorised by the con- 
stitution, to be called forth ‘‘to execute the laws of the 
union, suppress insurrections, and repel invasions;” buta 
mixed band of méreenary soldiers and sailors, whose 
office and whose duty itis implicitly to obey the will of a 
despotic commander. This combined land and naval 
foree is not provided to aid in the execution of the laws 
of the union, but to aid in resisting the judicial authori- 
ties of a state. Werea judicial decree of a court of the 
United States to be executed, the militia might rightfully 
be called forth to aid in its execution. Were some exe- 
cutive act to be done, in case of resistance, the militia 
might be ealled upon toaid in itsenforeement. But here 
embattled legions of mercenary soldies are to be arrayed 
to prevent the execution of laws, or the service of the 
process of courts. 
to the devoted vessel and cargo, while she lies alongside 
the dock or floating custom house. There is no act to be 
done by the collector, which requires the action of mili- 
tary power. ‘There is uo action upon the vessel and car- 
§° provided by the bill. Nothing but detention till the 
cush dutiesare paid. There is, then, no act to be enfore- 
ed—nothing to which the military force can be applied— 
to which the bayonet may be pointed. No movement 
but that of the sheriff and those he may have called to 
his aid, Agaist this power, this “combination” and ‘‘as- 
semblage of persons,” rightfully executing the process 
of a state court, this war is to be waged. The sheriff, 
ucting in obedience to the laws of his state and the man- 
date of his court, and not knowing of any contravening 
law, beeause there is none in existence, is fired upon and 
slaughtered by the minions of despotic power. 
e subsequent sections of the bill, said Mr. R. may 
well enough; they are mostly of a judicial character. 
president informed us, at the opening of the session, 
at he had law enough to meet any emergency which 


might grow out of the then existing state of affairs with 


There is no executive act to be done | 
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South Carolina. Soon afterwards, her legislature, in or- 
der to carry into execution her ordinance of nullifiea= 
tion, passed her noted replevin law. This required some 
counteracting law on the part of general government, 
The succeeding sections of this bill provide for that 
counteraction. South Carolina planted her judicial bat- 
teries to repel our fiseal attacks. It is fit that we endea- 
vor to silenee her batteries by a similar armament. The 
oommittee of this house have reported a bill coutaiming 
these provisions as adequate, and the only means necessa- 
ry, for the occasion. Whether we pass that bill, or the 
sections of the same character in the bill from the se- 
nate, isquite immaterial—they are substantially the same. 

South Carolina, by her ordinance, has declared that 
certain acts of congress are unconstitutional, and there- 
fore, null and void. Her statesmen, advocating this mea- 
sure, are called nullies—nullifiers. We too are about to 
declare, by the third section of this bill, that on the ser- 
vice upon the clerk of a state court, of a writ of certia- 
rari, habeas corpuscum causa, sued out of a circuit court 
of the United States, whether return be made thereto or 
not, the proceedings in the state court are **deemed and 
taken to be moved to the said circuit court, and any fur- 
ther proceedings, trial or judgment therein, in the state 
court, shall be wholly null or void.”? Are we then about 
to become nullies! nullifiers’ Flere is nullification against 
nullifieation—to be tried in a judicial combat—which 
party are the rightful nullifiers. Let your courts pro- 
nounce their decrees of nullification; and then, if a mili- 
tary force shall be necessary to aid in the execution of 
their decrees, call it forth. Then if the president shall 
require any additional enactment, let it be made. Arm 
him with sufficient power to perform all the duties re- 
quired of him by the constitution—but give him no un- 
necessary, no arbitrary and despotic power, I presume 
he will not exercise the power if you give it to him, 
The olive branch, the compromise tariff bill, will proba- 
bly allay the excited feelings of the south. ‘There will 
be no need, in the opinion of any one, of waving the 
bloody flag. I would not give despotic power to any man, 
however mild, however dove-like may be his disposi- 
tion. I never approved the conduct of him who offered 
the crown to the modest and blashing Cromwell, Cesar 
too declined the proffered honor. It should not have 
been pressed upon him. 

Mr. R. said, it had been attempted, and that from high 
authority, to justify or exeuse the despotic features of 
this bill by likening itto the act for the enforcement of the 
embargo, passed in 1807, during the administration of the 
illustrious Jefferson, that apostle of democracy. Had 
any act passed during hisadministration, granting to him 
despotic powers, and had it been approved by him, as 
much asl loved and venerated that great and good man, 
I should not have approved the deed I loved the man, 
but [ loved my country more. But the act to enforee the 
embargo was utterly unlike the provisions of the bill now 
under consideration. That gave the president the em- 
ployment of the land and naval forces to prevent the es- 
cape of vessels ont of the jurisdiction of the courts. A 
sort of ne exeat requiring something more than ordinary 
judicial process to prevent a departure from its jurisdic- 
tion This bill provides for seizing the vessel and eargo 
after it has come within the jurisdiction. That provided 
for retaining them within the jurisdiction of the courts, 
there to be tried, if offending, according to the known 
rules of law. ‘This provides for the conviction and pu- 
nishment of the victim, without trial by either judge or 
jury, without the privilege of confronting his accuser, or 
bringing witnesses in his defence. 

This bill, said Mr. R. has had several of its sha 
points knocked off. The senate hasmade several Risen! § 
ments to it, favorable to liberty and the rights of the eiti- 
zens, since it came from the executive factory. Still, 
Mr. Speaker, there are offensive provisions yet left in 
the first section. Before I can corsent to vote for it even 
as it is, I must surrender those democratic prineiples— 
that sacred love of liberty which I have cherished from 
my early political youth. Shall I sacrifice my better 
judgment at the shrine of despotic power? Never, never 
let the annals of my political history to be blotted with 
so foul astain. Never let my children’s cheeks be crim- 
soned by an invidious finger pointing to the journal of 
this house, and saying there stands recorded your fa- 
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ther’s vote, surrendering to power the liberties of his 
country. Vote forthat section! No, sir! Such a pro- 
position would have caused a blush upon the check of fe- 
deratism—ulira federalism, in its proudest and most un- 
blushing days. 

Mr. Carson proceeded with his remarks on the merits 
of the bill nearly as follows:—Mr. Speaker, it was my 
opinion, that this bill, according to the rules of the house, 
ought to be committed; and that opinion remains un- 
changed;—but, from the obvious majority of the number 
of those who think it ought not to be committed, 1 find 
that it would be perfectly unavailing to contend for its 
committal, and I therefore withdraw my motion. I rise, 
sir, to perform a duty—a most solemn duty—such as it 
has never fallen to my lot heretofore to perform. Itisa 
duty which I will fulfil—but, I shall do it with the deepest, 
the most heartfelt regret. It is my duty on this occasion, 
sir, to part company with a number of gentlemen with 
whom it has been both my pride and my pleasure, here- 
tofore, toact. Llhave to separate myself from those gen- 
tlemen; I am perfectly aware that it will operate as a 
banishment of myself from the cause of a man whom I 
have delighted to honor; of a man whom I have ever 
served, if not with the ability of some of his friends, yet 
certainly with as much zeal, with as much affectionate 
devotion, as a son could serve his father. 

Yes, sir, | never had my feelings so much devoted to 
any individual, unconnected with me by ties of blood, as 
they have been to Andrew Jackson. But the time has 
come, sir, when we must part. Lear parted with his 
Cordelia, and divided his estate between his Regan and 
his Goneril, because they were more vociferous in their 
rofessions of filial affection and devotion than Cordelia. 
es, sir, he banished Cordelia from his presence, and he 
banished also the honest Kent from his councils. ‘The 
difficulty with me has been, not how | shail punish the 
faults, but how I shall conceal the failings of the man | 
have thus loved. I would rather hide them than expose 
them, I assure you. But this bill I cannot hide, that pro- 
elamation 1 cannot conceal. It met me, sir, on my way 
here, and God knows the feelings of my heart when I 
saw thatthe line of separation betwixt that man and my- 
self, I speak politically, was drawn forever. I felt it not 
as my own misfortune only: I looked upon it as the mis- 
fortune of the American people. Yes, sir, that man, 
with the popularity he possesses, could have done more 
towurds establishing, on a permanent basis, the liberty 
and happiness of this country, than any man since the 
days of Washington. And, sir, as his ability to do good 
was great, so was his ability to do evil, to injure the li- 
berty of the people. ‘That injury, I do solemnly believe, 
as I declare here before God—that evil is about to be 
done by the passage of the bill before the house. Ihope 
I may be mistaken; but such is my firm conviction of the 
injurious effects which this bill will produce if passed, 
that I cannot consent to give a vote against it, without 
stating some of the reasons which induce me to hope that 
it will not pass. 

I will first, sir, addvess a word of advice to those gen- 
tlemen with whom I have heretofore acted, and who con- 
ceive it to be their duty to vote for this bill, because it is 
a measure of executive recommendation. ‘Those gentle- 
men have, in my opinion, a preliminary duty to perform 
before they give their votes in favor of this bill; yes, 
sir, before they take another step in this measure. It 
will be recollected by gentlemen, that, in 1827, when the 

ntleman before me (Mr. Adams) held the executive 
office of the nation, a message was sent to congress rela- 
tive to the execution of a treaty with the Creck Indians. 
In that document there was a kind of squinting (if [ may 
be allowed the term) at the employment of force; it spoke 
about a superadded obligation. And what was the con- 
duct, on the oceasion; of these gentlemen who then acted 
with me? Why, sir, we pounced on the offensive docu- 
ment like hungry pikes ona roach; we were ready to 
heap every term of political reprobation on the man who 
had assumed even the existence of such principles. 1 
have the document before me; here it is; dated the 5th 
of February, 1827; and I will ask the clerk to read the 
extracts from it, which I have marked. 

[The clerk of the house read accordingly. We give 
the latter part of the extract entire, as bearing more par- 
ticularly on the argument of the speaker. After treat- 
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ing of the two processes provide 
for the punishment of inf 
message thus proceeds:) 

‘“Eutertaining no doubt, that in the present case the 
resort to either of these modes of practice, or to bot} 
was within the discretion of the executive authorit a 3 

. . . >t > and 
“nereniges with the duty of matutaining the rights of the 
ndians, as sceured both by the treaty and the law. | con- 
cluded, aficr full deliberation, to have recourse "oa this 
occasion, in the first instance, ovly to the civil process 
Instructions have accordingly been given by the sceretar, 
of war, to the attorney and marshal of the United States 
in the district of Georgia, to commence prosecution 
against the surveyors complained of as having violated 
the flaw, while orders had at the same time been forwarded 
to the agent of the United States, at once to assure the 
Indians that their rights, founded upon the treaty and 
the law, are recognised by the government, and will be 
faithfully protected; and earnestly to exhort them, by the 
forbearance of every act of hostility on their part, to 
preserve unimpaired that right to protection, secured to 
them by the sacred pledge of the good faith of this nation, 
Copies of these instructions and orders are herewith 
transmitted to congress. 

‘In abstaining at this stage of the proceedings, from 
the application of any military foree, | have been go- 
verned by considerations which will, | trust, meet the 
concurrence of the legislature. Among them, one of 
paramount importance has been, that these surveys have 
been attempted, and partly effected, under color of legal 
authority from the state of Georgia. ‘That the surveyors 
are therefore not to be viewed in the light of individual 
and solitary transgressors, but as the agents of a sove- 
reign state, acting in obedience to authority which they 
believed to be binding upon them. Intimations had been 
given that, should they meet with interruption, they 
would, at all hazards, be sustained by the military force 
of the state, in which event, if the military foree of the 
union should have been employed to enforce its violated 
law, a conflict must have ensued, which would, itself 
have inflicted a wound upon the union, and have present- 
ed the aspect of one of these confederated states at war 
with the rest. Anxious above all, te avert this state of 
things, yet, at the same time, impressed with the deepest 
conviction of my own duty to take care that the laws shall 
be executed, and the faith of the nation preserved, | 
have used, of the means entrusted to the executive for 
that purpose, ouly those which, without resorting to mili- 
tary force, may vindicate the sanctity of the law, by the 
ordinary agency of the judicial tribunal.” 

It will be perceived, Mr. Speaker, that in the first part 
of this extract, it was said, by the then executive, that he 
abstained from the employment of force, beeause, he 
says, the individuals charged were employed in an act 
which they did under the law of a sovereign state, and 
who believed that they were doing their duty. I was 
going to say to the gentlemen who acted with me on that 
occasion, who condemued and reprobated that message 
in no measured terms; but who are in favor of the pre- 
sent bill, before you vote for this bill go to the gentleman 
whose conduct you so unsparingly blamed; acknowledge 
your error, and ask his pardon for your misconduct. tis 
due to yourselves, and it is due tohim, that you should do 
so. Compared with the present bill that measure was 
nothing. And yet gentlemen can not have forgot the 
excitement which was produced here by the latter. Every 
one must recollect the able report made in the senate by 
a distinguished friend of mine from a committee consist- 
ing of Messrs. Benton, Berrien, Van Buren, Smith’of 5. 
Carolina, and Harrison. I need not remind gentlemen, 
that on that oceusion, the executive abstained trom send- 
ing a force to coerce its principles. 

I have, Mr. Speaker, compared the bill before us with 
the alien and sedition law; which, though passed by a 
majority of congress, was virtually repealed by the 
American people. But, sir, that law dwindles into utter 
insignificance, compared with this. And I think I ean 
preve this so plainly, by a reference to the respective 
laws, that comment will be useless. I need, however, 
hardly refer to the alien and sedition law. [Considera~ 
ble noise prevailing in the hall, Mr. Carson said}—I am 
compelled to ask the chair, as I wish at least to hear my- 
self, to enforce the rules of order. I have seen the time, 
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sir, when my health and strength would permit me to fill 
this hall. I cannot do so at the present time, but I wish 
to be heard; I most earnestly wish to draw the attention 
of members to the reading of a portion of the alien and 
sedition law; because it 1s my wish to compare it with 
the present bill. 

{Here Mr. C. read an extract from the alien and sedi- 
tion law. } 

Now, Mr. Speaker, that act referred the judgment of 
offenders against its provisions to the courts; it provided 
that a man should be tried by his peers; it preserved, in 
fact, the great principle of trial by jury. But what says 
the present bill? After defining what is an offence against 
its provisions, does it send the offender to the courts—to 
a jury? No, sir, it sends at once the sword, It gives 
the power to the whole military and naval force of the 
country, to coerce its provisions. Let uslook at this bill. 
It provides “that whevever, by reason of unlawful ob- 
structions, combinations, or assemblages of persons, 
against officers of the United States, it shall become im- 
practicable, inthe judgment of the president, to execute 
the revenue laws, and collect the duties on imports in the 
ordinary way, in any collecting district, it shall and may 
be lawful for the president to direet that the custom house 
for such district be established and kept in any secure 
place within some port or harbor of such district, either 
upon land or on board any vessel, and, in that case, it shall 
be the duty of the collector to reside at such place, and 
there to detain all vessels and cargoes arriving within the 
district, until the duties imposed on said cargoes, by law, 
be paid in cash, deducting interest according to existing 
laws; and in such eases it shall be unlawful to take the 
vessel or cargo from the custody of the proper officer of 
the customs, unless by process from some court of the 
United States; and in case of any attempt otherwise to 
take such vessel or cargo by any force, or combination, 
or assemblage of persons too great to be overcome by 
the officers of the customs, it shall and may be lawful for 
the president of the United States or such person or per- 
sons as he shall have empowered for this purpose, to em- 
ploy such part of the land and naval forces of the United 


States as may be deemed necessary for the purpose of 


preventing the removal of such vessel or cargo, aud pro- 
tecting the officers of the customs in retaining the custody 
thereof.” 

‘‘Asmay be deemed.” May be deemed by whom? Why, 
by the president, or by such other person as he should em- 
power. Now, sir, the sedition law refers a judgment 
under its provisions to the judicial tribunals of the coun- 
try; but this bill puts it in the hands of individuals—to 
do what? To take hold of individuals offending? No, 
sir. It givesthem the liberty to run roughshod over the 
rights and liberties of a sovercign state. And under what 
circumstances is this bill produced? Any man, who is 
not totally blind, must have seen from the first its object; 
but if any doubt had remained on our minds, it must 
have been dissipated by the declaration made by the 
member from South Carolina, (Mr. Blair, as the re- 
porter understood). Yes, he, who is a son of South Ca- 
rolina—who is indebted to her for his birth, for his ex- 
istenee at this moment—he has told you that this bill 
must be passed, because it is important and necessary to 
heal the wounds of « minority in that state. 

Mr. Mitchell did not understand his colleague so to 
have expressed himself. 

Mr. Carson resumed. ‘The member from South Ca- 
rolina did say that it was important to the union party that 
this bill should pass. And what for? Why, to give to 
acollector of the revenue the power to eall out the whole 
naval and military force of the country to put down the 
majority of a people of a state, exercising a sovereign 
right of their own state. Is it not the object of the bill 
to put down South Carolina? Is it not the objeet of the 
proclamation? And I would here admonish gentlemen 
to beware how they give such a power to any one. It is 
now to be employed to put down South Carolina; but 
may it not hereafter be employed to put down Massachu- 
setts, or some of the northern states of this confederacy? 
Ii may be remembered that the legislature of the state 
I have last named, have recently passed a law which may 
be thought to squint pretty much towards nullification. 
It may not, indeed, at present, be either a ‘*weazel” ora 
“whale,” but let me, I say, admonish gentlemen, that the 














time may come when they themselves will be lashed by 
the very weapon which they would now put in the hands 
of the executive. 

A geutleman from New York, on my right,(Mr. Beards- 
ley), in the course of the remarks which he made on this 
subject, displayed much of the sophistry of the lawyer; and 
he will pardon me for saying that his arguments were, in 
my humble opinion, far better suited for the arena of a 
county court than for the halls of legislation. It had 
been said by the gentleman from South Carolina (Mr. 
Mc Duffie) that he thought, should the olive branch be 
now held out, the wounds of disunion and discord might 
be healed. ‘The honorable senator from South Carolina, 
in another branch of the legislature, had said the same 
thing. But the member from New York says, these 
gentlemen do not represent the sovereignty of South Ca- 
rolina. Her convention only can do that. But what do 
the New York papers say? They tell us it is Hamilton, 
McDuffie, Calhoun, and Hayne, who have led the people 
into error, and that they ought to suffer—yes, they 
ought to suffer! Suffer what? Why, sir, as a mat- 
ter of curiosity, I will show you how, and in what 
manner, some people in the state from which the gen- 
tleman comes, to whom I have alluded, think these 
gentlemen ought to suffer. I have a letter here, Mr. 
Speaker—it is directed to J. C. Calhoun, and dated 
Benton Centre, N. Y. My honorable friend, to whom 
it was directed, was about to throw it into the fire, but, 
at my request, it was preserved. Well, sir, here it is. 
It contains, as gentlemen may see [Mr. Carson displayed 
the gallows, and a representation of men suspended; 
in the back ground eoffins are waiting for the reception 
of their bodies.) It isa production of genius, Mr. Speaker, 
and ought, in my opinion, to be preserved, in company 
with the coffin hand bills. However, the latter may serve 
to show that itis the opinion of some persons in the state 
from which the gentleman (Mr. Beardsley) comes, that 
these leaders have had the power to do much that is evil. 
Well, sir, I have another letter. It contains nothing in 
writing, but encloses a lock of hemp. [Mr. C. here un- 
folded the letter, and produced the piece of hemp. ] 

Mr. Beardsley inquired if that letter was from New 
York? 

Mr. Carson replied, no, sir; it is not from New York. 

As I sm asked for the postmark, I will tell it. It is 
from Salem, Tennessee. But, believe me, sir, I blush 
when [ name it—yes, I blush that a daughter 6f North 
Carolina should have one individual capable of sending 
such aletter. TI yet hope there is but one man within her 
limits who could do it. This, however, is evident, that 
although it was thought, or affected to be thought, that 
the leaders of South Carolina, in her noble struggle for 
her rights, might do all the mischief; yet, that to restore 
peace and harmony they could do nothing; that their 
opinions and their words ought to go for nothing. If 
gentlemen can build their arguments on such flimsy pre- 
texts as these, let them—it is nothing to me. 

It is unnecessary, Mr. Speaker, that I should enter into 
a discussion of the question of state sovereignty. ‘That 
question has been pretty much exhausted in another branch 
of the legislature. I have before me, sir, the official 
documents of Washington. Throughout the whole he 
speaks of the states as the United States. I challenge 
any gentleman to find the word ‘‘national” in any part of 
them. No, sir, he always speaks of the states either as 
the confederated republic, or as the United States. I have 
also before me the opinion and language of Alexander 
Hamilton and the other federalists of bye-gone days. 
Alexander Hamilton states, in express terms, that the 
states have not parted with their sovereign characters, 
but have delegated certain powers to the general govern- 
ment. I have been, Mr. Speaker, much troubled in my 
mind on this subject; and have sought information from 
all for whose opinion I felt respect. For this purpose 1 
have written to several gentlemen whose experience or 
character might be supposed to give just weight to their 
judgment. Among others, I wrote to Mr. Macon, the 
venerable and venerated patriarch of my own state. I 
have received a letter in answer, which Ido not wish 
to make public, but from which I will read some extracts. 
(Mr. Carson here read a portion of the letter of 
Mr. Macon, in which he deprecated the resort to force 
and declared his opinions that secession was the rightful 
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remedy for the oppression which the south had so long 
endured: and that secession was the course which she 
ought to have adopted. | 

Mr. C. resumed. Are not these, Mr. Speaker, the 
words of wisdom! ‘The same opinion is entertained by 
another great man, a friend of Mr. Macon. Yes, sir, 
and the xncient aud unterrified commonwealih of Virgi- 
nia, is waking up under the influence of her distinguished 
son, Johu Randolph, of Roanoke. She will see that she 
has been too backward in this cause. And when she 
wills it, it will be so. If Virginia, instead of Souih Ca- 
rolina, had taken the lead, this distracting question would 
have been settled long ago. But she will not now fecl hers 
self humbled two follow in the lead of South Carolina. 
Virginia has witnessed the gallant band of intellect and 
patriotism which has come torth in South Carolina, and it 
will be her delight to join them. Russia has her Poland, 
Mr. Speaker: England has her Ireland; and this govern- 
ment may have her South Carolina, shall it persist in its 
injustice, to place it in the same predicament, with the 
tyrannies of Kurope. Yes, sir, and it will be a matter of 
philosophical speculation, should you succeed in desolat- 
ing her fields, and slaughtering her sous—it will even 
then be a matter of philosophical speculation, whether 
South Caroliva ought not to feel proud, that her patriotic 
and intellectual sons had gone to a premature grave, ra- 
ther than that they should have lived through an eternity 
of bondage. 

l apprehend, sir, that this bill must pass, because it is 
thougist necessary to do something for the union party of 
South Carolina. It is due to them, perhaps. South Ca- 
rolina has many distinguished sons. There are gentle- 
meu whom I highly respect, who belong to the union 
party. 1 believe their intentions are good, and motives 
honorable; but l regret that even from them, a wish should 
come for a bill like the present, and which is to operate 
against their own state. 

Jam reminded, Mr. Speaker, of some beautiful lines 
by the poet Moore, in relation to Lreland. Speaking of 
her distinguished sous, as looking to England tor aid and 
office, he says, 

‘*‘Unprized are her sons, till the’ve learn’d to betray, 
Undistinguished they live if the shame not their sires, 

And the torch that would light them through dignity’s way, 
Must be caught from the pile where thcir country expires. 

It North Carolina, sir, bad nullified, and I had been 
opposed to the doctrine, and to her action upon ii—if the 
majority of my state had thought proper to determine 
that, as far as regards themselves, the union should be 
resolved into its original elements, and that they would 
take back the delegated powers which they had granted 
to the general government, I, sir, would have bowed with 
submission, 1 would have scorned to ask the aid of the 
federal power against my own state, to put down my mo- 
ther, and trample on parental authority. 

Lhave thought much—l feel much on the subject— | 
but Lam too teeble to sustain it longer now by argu- 
ment. ‘This is, perhaps, the last time, that my voice will 
be heard in this hall. At the breaking up of this session 
of congress, it is probable I shall part with many gentle- 
men, never to see themagain. Feeling, sir, as I do, that 
the frailty which is incident to human wature, attaches as 
much to myself as to any one, I fear | may have acted or 
spoken, on some occasions in this hall, so as to wound the 
feelings of others. If so, | will take this occasion, per- 
haps, as I have said, the last I shall have, to request that 
they will hold nothing in the shape ofan ill-feeling against 
me in their hearts, for before God I protest [I hold no- 
thing in mine against them. LT regret that on this occa- 
sion in particular, [ should be compelled to differ with 
my friends; but, if we must differ, let us differ like men, 
and meet each other with an honest determination in our 
minds to support our opinions to the utmost, whilst in our 
hearts we have vo other feelings but those of good will 
and fellowship towards each other. 

_ 

fig-We have full reports of the speeches of Messrs. 
Clayton, of Georgia, Daniel, of Kentucky, and Foster, of 
Georgia, against the bill—but of no other gentleman of 
the house, on the opposite side; and shall here close our 
record of this debate, as well for the reason just stated, as 
because that the matter of this supplement has already 
much exceeded the limits assigued for it. But inasmuch 
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as the greater space has been given to favor the doctrines 
of nullification, &c. we have thought it right to add the 
substance of a speech delivered by Mr. Drayton, tor the 
purpose of giving the reply of Mr. .ddams, which, though 
being on the subject of the tariff, presentsa broad and strong 
view of the rights and powers of the general government. 

For more convenient reference we add the yeas and 
nays in the senate and house of representatives, on the pas- 
sage of the bill further to provide for the collection of 
duties on imports: 








In the senate. ! 

Yxeas—Messrs. Bell, Chambers, Clayton, Dallas, Dick- 
erson, Dudley, Ewing, Foot, Forsyth, Frelinghuysen 
Grundy, Hendricks, Hill, Holmes, Johnston, Kane 
Knight, Naudain, Prentiss, Rives, Robbins, Robinson, 
Ruggles, Silsbee, Sprague, Tipton, ‘lomlinson, Wagga- 
man, Webster, White, Wilkins, Wright—32. 

Nay—Mr. ‘S'yler—1. 

Absent 15 men bers—nearly all of whom were opposed 
to the bill, some, however, approved of its principle but 
objected to its details. 

' In the house of representatives. 

_ Yras—Messrs. Adams, Chilton Allan, H. Allan, Al- 
lison, Anderson, Appleton, Armstrong, Ashlev, Banks, 
Noyes Barber, Barringer, Barstow, Isaac C. Bates, Jas, 
Bates, Beardsley, Bell, Bergen, Bethune, James Blair, 
John Blair, Bouck, Briggs, John Brodhead, John C. 
Brodhead, Bucher, Bullard, Burd, Burges, Cahoon, 
Cambreleng, Carr, Chandler, Choate, Collier, Eleuthe- 
ros Cooke, Bates Cooke, Corwin, Craig, Crane, Craw- 
ford, Creighton, John Davis, Dearborn, Denny, Dewart, 
Dickson, Doubleday, Drayton, Draper, Ellsworth, Geo. 
Evans, Joshua Evans, Edward Everett, Horace Everett, 
Findlay, Fitzgerald, Ford, Gilmore, Grennell, William 
Hall, tHiland Hall, Harper, Hawkins, Heister, Hodges, 
Hotiman, Hogan, Holland, Hora, Howard, Hubbard, 
{luntington, Lurie, Ingersoll, Levin, Isacks, Jarvis, Jeni- 
ler, Richard M. Johnson, Joseph Johnson, Kavanagh, 
Kendall, Adam King, John King, Henry King, Kerr, 
Lausing, Leavitt, Lecompte, Letcher, Lyon, Mann, Mar- 
shall, Maxwell, MeCarty, William MeCoy, Melntire, 
Melkay, McKennan, Mercer, Milligan, Mitchell, Muh- 
lenburg, Nelson, Newton, Pearce, Pendleton, Pierson, 
Pitcher, Polk, Potts, Randolph, John Reed, Edward C. 
Reed, Russel, Semmes, Sewall, Win. B. Shepard, Aug. 
Hi. Shepperd, Slade, Smith, Soule, Speight, Standifer, 
Stephens, Stewart, Sutherland, Taylor, Francis Thomas, 
Philemon Thomas, Johu Thomson, ‘Tompkins, Tracy, 
Verplanck, Vinton, Ward, Wardwell, Washington, 
Watmough, Wayne, Wilkin, Elisha Whittlesey, Frede- 
rick Whittlesey, Camp. P. White, Edward D. White, 
Williams, Worthington, Young—149. 

Nays—Messrs. Alexander, Robert Allen, Archer, Ar- 
nold, Babeock, John 8S. Barbour, Barnwell, Bouldin, 
Carson, Chinn, Claiborne, Clay, Clayton, Coke, Conner, 
Cooper, Coulter, Daniel, Davenport, Warren R. Davis, 
Felder, Foster, Gaither, Gordon, Griffin, Thomas H. 
Hail, Ilawes, Hughes, Cave Joluson, Lamar, Lewis, 
Mardis, Mason, McDuttie, Newnan, Nuckolls, Patton, 
Plummer, Rencher, Roane, Root, Stanberry, W. Thomp- 
son, Weeks, Wheeler, Wickliffe, Wilde—48. 





From the National Intelligencer of March 16. 
HOUSE OF REPRESENTATIVES, FEB. 4. 

After the speech of Mr. Adams, on Mr. Verplanck’s tariff 
bill, Mr. Barringer and Mr. Daniel replied to particular 
paris of it, and Mr. Burges replied to them again. Mr. 
Patton, spoke on a subsequent day. Mr. Drayton, be- 
sides, followed Mr. Adams on the same day, and Mr. 
ldams, rejoined in a second speech, some days after- 
wards, but as early as he could get the floor for the pur- 
pose. Of the latter speech a report is contained in the 
following columus, preceded by a sketch of Col. Dray- 
ton’s speech, which is defective in some particulars, and 
evidently has not preserved some of the material points 
upon which Mr. ddams touched in his reply. We wish 
that the report hac been more full. It will serve, how- 
ever, to show the general complexion of that gentleman’s 
observations. 

Mr. Drayton said, that had it not been that the debate 
had taken an entirely new turn, and utterly inconsistent 
with the subject before them, he should have persevered 
in the silence which he had stated that he should main- 
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flammatory remarks of the gentleman from Massachusetts 
he felt himself compelled to reply. 

That gentleman, in the course of his argument, had 
introduced a topic of a peculiarly delicate and exciting 
nature, and discussed it ina manner which was calculated 
to engender the bitterest discord. He had thrown a fire- 
brand into that hall, After expatiating upon the protec- 
tion which is guarantied by the constitution to the various 
interests embraced within it, he told us that its protection 
was extended to the slaves of the south, and that if the 

rotection required by the manufacturers and agriculturists 
of the north and the east, to which they were equally en- 
titled, should be withheld from them, as it would be by 
the passage of this bill, protection would be refused to 
the south; and they might take their own interests into 
their own hands. He (Mr. D.) was not certain that he 
had given the words of the gentleman from Massachusetts, 
as he had taken no notes of his speech), but he was sa- 
tisfied that he had substantially expressed their meaning. 

Mr. Adams here interrupted Mr. D. and said that he 
had said no such thing. 

It being now 5 o’clock, Mr. Williams, of North Cavo- 
lina, moved that the committee should rise; but the mo- 
tion was overruled. 

Mr. Drayton then resumed. The remarks had been 
made; and he repeated that they were, substantially, what 
he had said. He appealed to all who had heard the gen- 
tleman from Massachusetts, whether he had not express- 
ed, or plainly implied, that protection would be with- 
drawn from the slave property of the south, unless the 
freemen of the north and east were protected by a tariff, 
which would not be the case, if this bill should become a 
law. Had not language such as this a natural and neces- 
sar'y tendency to create discontent and inflammatory feel- 
ings, to excite a burst of indignation in the bosom of every 
one who heard it? If the intention of the gentleman from 
Massachusetts had been to rouse up those prejudices and 
passions, (which should be peculiarly excluded from a 
legislative body), he could scarcely have accomplished 
his intention more successfully. 

Mr. D. went on by observing—that well indeed might 
the gentleman from North Carolina(Mr. Barringer) pro- 
nounce this to be a spirit-stirring question, as the ques- 
tion presented by the gentleman from Massachusetts was, 
whether we were to remain as United States, or be brok- 
en into uneonneeted and hostile fragments, according to 
the rejection or the passage of a bill which, whether ex- 
pedient or inexpedient, was clearly within the constitu- 
tional power of congress to aet upon; for no one will doubt 
the constitutional power of congress to reduce the quan- 
tum of protection to the manufacturers, or the amount of 
taxation to be levied upon the people. Has it already 
come to this? said’ Mr. D. Are we now to choose be- 
tween the alternatives of dissolving the union, or of reject- 
ing this tariff bill? Does the permanence of our free and 
renowned institutions depend upon our granting as many 
dollars and cents for the protection of domestic industry 
as its advocates shall prescribe to the legislature? He 
could not, Mr. D. said, and would not believe that mo- 
tives so degrading could operate upon the people in any 
section of the United States. 

After a few remarks in reply to some observations of 
Mr. Burges on the subject of the numerous persons who 
would be thrown out of employment in the event of the 
protection afforded to the eastern manufacturers being 
withdrawn, Mr. Drayton proceeded to notice another 
part of the speech of the gentleman from Massachusetts. 
Chat gentleman had said that the bill had been introdue- 
ed by the committee of ways and means from the appre- 
hension of a collision with the nullifiers of South Carolina. 
Mr. Drayton replied that this was not the first time that 
he had disclaimed, nor would it, probably, be the last 
time that he should disclaim the doctrine of nullification. 
He regarded it as a doctrine false in theory, mischievous 
in MS results, and unsupported by any arguments which 
Pore the semblance of plausibility—reduced to practice, 
7 Was neither more nor less than revolution— its termina- 
‘on must be civil war, to be decided like all other ap- 
neve to arms, by the longest purse and the largest batta- 
ree But whiist we were told that apprehensions of the 
the iit of nullification had occasioned the introduction of 
Masea Were it not proclaimed by the gentleman from 
chusetts that we might expect to be visited by the 
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vengeance of certain sections of the country, should they 
be deprived of that protection which they claimed as a 
constitutional right? But whether the South Carolina 


doctrine, as it is termed, was to be upheld or denounced, 


did not constitute the question before this committee. It 
was for us now to determine, whatever might be the 
course of South Carolina, whether the bill upon the table 
was a good or a bad one—whether the surplus revenue; 
whieh the secretary of the treasury informs us exceeds the 
proper wants of the government by several millions, would 
not be reduced by it—and whether, therefore, for — 
or for any other reasons, the bill which has been repo 
ought not to become a law. é 
The gentleman from Massachusetts, not content with 
asserting that the committee of waysand means had taken 
counsel from their fears, had charged the members of 
this committee, who should vote for the bill, with bein 
dictated to by their fears of South Carolina: Mr. D. di 
not believe that the vote of a single representative woul 
be directed by so unworthy a motive as fear. What ha 
an individual performing his duty here to apprehend? If 
fear did, in any degree, operate upon the mind of any 
members, it would not be the fear of offending, of of irs 
ritating South Carolina, but the fear of being suspect 
to be controlled in their votes by the menaces of South 
Carolina. A fear arising from this cause, which might 
unconsciously influence an honorable man, would be more 
likely to render him hostile than friendly to the bill. But 
the fear which the gentleman from Massachusetts had ap- 
pealed to, was direct. He had alluded to what he su 
posed were the fears, the personal fears of the slave-hold- 
ers of the south—to the dangers with which they would 
be surrounded should the protection of the constitution 
be withdrawn from them—to the refusal of that protec 
tion by the north and east, should the proteetion to which 
they were constitutionally entitled be taken from them—~ 
to the spirit which would be called forth by the passage 
of this bill, among the manufacturers and agriculturists 
of the north, more to be dreaded than the nullification 
of South Carolina. The inference to be drawn from this 
declaration, Mr. D. presumed to be, that as the physical 
force of the north and east, exceeded that of the south, it 
was, therefore, more to be dreaded, as it was more com~ 
petent to effeet its object. If this spirit could be excited 
by the passage of the bill—if it was to drive those who 
were inflamed by it to the desperate extremes which had 
been represented, then, according to the gentleman from 
Massachusetts, should this bill pass. ‘The north and the 
east would no longer regard themselves as bound by the 
federal compact, and the union would be dissolved. 


Mr. D. appealed to the committee, whether observa- 
tions such as these, were not more reprehensible than the 
doctrines of South Carolina. Whether she was right or 
wrong in her assertion of the right of nullification, (and 
that he thought her radically wrong, he had never hesi- 
tated to avow), her resistance to the legislation of con- 
gress proceeded from the enactment of laws; whieh three 
fourths of South Carolina and of the southern states be- 
lieved to be unconstitutional, whereas, the resistance Wi 
which we were menaced from the north and from the 
east, would be founded upon the passage of a law, the 
constitutionality of which they could not question, 


Mr. D. would say a few words upon that part of the 
argument of the gentleman from Massachusetts which re- 
lated to the protection afforded by the constitution to the 
south. In the 2d section of the 1st article of the consti- 
tution, a representative in congress is granted to the south- 
ern states for three-fifths of their slaves, and as an equi- 
valent for this concession, they are liable to the payment 
of direct taxes, in a ratio apportioned to that representa- 
tion. This was a compromise assented to when the con- 
stitution was adopted, and was one among other instances 
contained in that instrument, of the mutual concessions 
and compromises, upon which it was established. As the 
south obtained a larger representation than their free 
pulation entitled them to, in return they were bound to 
discharge a proportionably greater share of direct taxa- 
tion. These were the conditions of the compact. T 
were fairly and voluntarily entered into: they were consi- 
dered to be expedient when they were ratified, and at this 
day, none of the contracting parties have a right to com- 
plain of them. 
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As to that other species of protection, by the provisions 
of the 4th section of the 4th article of the constitution, 
upon which the gentleman from Massachusetts had so 
much e:..Jarged, Mr. D. observed that this protection was 
rather nominal than real: that the southern states placed 
no reliance upon it: that they were confident that they 
were able to protect themselves; and he felt assured, that 
if believed that the security of the tenure by which 
they held their slaves, depended upon the succour which 
they were constitutionally authorised to require from the 
union, they would abandon all hope of retaining their 
slaves in subjection. 

Mr. D. then commented at some length, and with con- 
siderable acrimony, upon certain passages in a report and 
resolutions of the legislature of ccancbeiatie, relating 
to the bill before the committee; but having, subsequent- 
ly, ascertained that the report and resolutions were inac- 
curately transcribed in the paper in which he had read 
them, and that they did not contain the passages which he 
had censured, we bag at his request, omitted to publish 
that part of his speech. 

Mr. D. in concluding, said that he should not examine 
the details of this bill: that it never had been his intention 
to do sb before the committee: that he had risen solely in 
consequence of some of the remarks of the gentleman 
from Massachusetts; and that in giving his vote he should 
be influenced by the provisions of the bill, and not at all 
by the situation of South Carolina; and he trusted that no 
members would be drawn from the path of their duty, by 
irrelative and inflammatory remarks, but that they would 
be led by those motives of justice and expediency which, 
as legislators, they were bound to obey. 

Mr. Adams said, that before the committee rose, he 
would avail himself of the opportunity of making some 
reply to the misrepresentations eae presumed not inten- 
tional), of two gentlemen who had misapprehended his 
meaning, and then commented with some severity, not so 
much upon the opinions which he had expressed, as upon 
those whish they had erroneously imputed to him. 

The first was the gentleman from South Carolina over 
the way, who had totally mistaken, not only the purport 
of his, Mr. Adams’s observations, but also that of the re- 
solutions of the legislature of Massachusetts which he 
had recently submitted to the house. Vhe gentleman 
from South Carolina had read to the committee not the 

resolutions of the legislature of Massachusetts them- 
selves, but a sentence from a manuscript slip of paper, 
furnished to the gentleman, Mr. A. knew not by whom; 
but the gentleman had alleged that it formed a part of the 
resolutions of the legislature of Massachusetts, and charged 
it upon them as exhibiting a temporary violence quite 
equal to that of the ordinance of nullification—when in 
fact there was not one word of the sentence which he had 
read from the slip of paper, contained in the resolutions 
from Massachusetts. "he gentleman from South Carolina 
had treated him, much as he had treated the legislature 
of the state, one of whose representatives he had the honor 
of being on this floor. 

As to the language, however, contained in the report 
of the committee and in the resolutions of the Massachu- 
setts legislature, the gentleman had made an explanation, 
and had acknowledged he had been in error. But the 
gentleman had not done the same justice to Mr. A. on the 
contrary, after he had formally disclaimed the meaning 
given to his words, and the words themselves, the gentle- 
man still persisted in imputing them to him. As to the 
courtesy of such a procedure, he should make no remark: 
courtesy depended very much on every gentleman’s own 
view of what was due from gentlemen toeach other. But 
the gentleman from South Carolina had charged Mr. A. 
with bringing a fire-brand into the committee, and giving 
an entirely new turn to the debate. And what was the 
fire-brand he had introduced’? He had taken up what ap- 

d to him to be the essence of the biil, and had spoken 
of it as being the commencement of a system of withdrawal 
of protection trom some of the great interests of the coun- 
try; interests secured to those coneerned in them by the 
constitution and existing laws of the United States; inte- 
rests in which his own constituents had a deep stake, and 
in which a Jarge portion of this union had a stake ef still 
more portentous magnitude: he had stated the ground on 
which he should vote against this bill, or any other pro- 
ceeding upon the same principles, at the present session. 
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He had considered the bill as not adapted to effeet its pro- 
fessed object, the reduction of the revenue, but as caley. 
lated to confirm the act of a convention held in South Ca- 
rolina declaring all the revenue laws of the United States 
to be null and void within that state; and in support of 
this view, he had referred to a declaration made by the 
same convention to the people of the other twenty-three 
states in the most positive and solemn terms thata pro- 
tecting tariff should never more be exeeuted in South 
Carolina. Now was it he that had thrown this firebrand? 
The firebrand was to be found in this declaration of the 
convention of a part of the people of South Carolina: and 
that paper had been officially commended to the notice of 
congress by the president of the United States. Were 
Mr. A’s lips to be sealed by this act of a part of the citi- 
zens of South Carolina? and that, when he considered the 
bill on which he was called to vote as having no other ten- 
dency than to increase the revenue of the United States— 
to take away the right of protection due toa large portion 
of the people of the union—to ruin all the manufactures 
of the land—to ruin, yes, to ruin the free manufaeturin 
aud agricultural labor in his portion of this country, and 
to confirm the nullifying ordinance of South Carolina? 
‘These were the purposes of the bill. Ifa fire-brand had 
been thrown into the house, it had not been by his hands. 
He had made no charge against South Carolina. He hag 
read passages from the address of a convention speaking 
in the name of the people of that state to the people of al] 
the other states in the union, declared that they had nulli- 
fied within the limits of the state the existing laws of the 
United States which profect the rights, and interests, and 
property of great multitudes of his, Mr. A’s constituents, 
and of a very large portion of the people of the union, 
The South Carolina convention had passed a sentence of 
oullawry upon at least one-third part of the free popula- 
tion of the country—had declared them out of the protee- 
tion of the existing laws of the land—and with the most 
positive asseverations had affirmed that the people of South 
Carolina never would submit to sce that protection restor- 
ed-—that their determination to this effect was unalterable 
—that their purpose was to carry it into effect peaceably 
ifthey could; but that carry it into effect they would at 
all hazards; and that a protective tariff should never more 
be executed in South Carolina. 

Mr. dams had declared his belief that this assurance 
of the South Carolina ordinance was sineere. That it was 
an issue tendered to the government of the United States 
which it was the duty of that government to meet, and not 
by a bill like that before the committee to blink or to 
evade—that it was an issue which must be met—that the 
protection to which the South Carolina convention declar- 
ed that state would never more submit, was a right of the 
citizen which the government of the union had no right to 
withhold or to deny—that upon this issue one or the other 
of the parties must ultimately give way, and that there 
could never be a more favorable time for settling the 
question than now—that if the nullifiers should use as 
they professed to intend no other than peaceable means, 
no others would be needed, nor as he believed applied, to 
execute the laws: but that the laws must be executed, and 
that he was well assured no superfluous foree would, on 
the part of the government of the United State, be appli- 
ed—none bevond that indispensable for the exeeution of 
the laws. Was this bringing a fire-brand into the house? 

Mr. A. would now add that the gentleman from South 
Carolina was the last, the very last man in that house from 
whom he should have expected an accusation of this cha- 
racter. If it had come from one of the gentleman’s col- 
leagues, from the commendors and abettors of the nullifi- 
eation ordinanee, it would have been no more than he 
night have expeeted: but he had before said, and he now 
repeated the remark, that from what he had heard lately 
from Carolina, it was doubtful to him whether that gen- 
tleman, and those who thought and acted with him, would 
not, ere long, be compelled to call upon this government 
to carry into effeet that protection which the constitutions 
of the United States seeured to them. And if the gentle- 
man and his friends should ever be placed in that situa- 
tion, he pledged himself, so far as his vote would go, 
give itto them. He believed they were entitled to it un- 
der the constitution. But as respected the gentleman from 





South Carolina(for whom Mr. A. entertained the highest 
respect, notwithstanding he did not think the gentleman 
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had returned the courtesy to him) he must say, if that was 
the friendship they were to receive in return for protec- 
tion, he should, for one, prefer meeting one of the gentle- 
maw’s nullifying colleagues; betier an open and a can- 
did foe, than a flinching or a treacherous friend. 

Another gentleman from another state (Mr. Patton of 
Virginia), had misuuderstood and misrepresented his 
meaning, as much asthe gentleman from South Carolina 
had done. ‘That gentleman, in an elaborate answer of 
his, to the few observations Mr. A. had addressed to the 
committee on that occasion, had thought proper to indulge 
himself in many observations in the remarks he had made, 
and sometimes in personal allusions, of a very pointed 
nature, to himsclf. With respect to the latter, whether 
coming from that gentleman, or from any other member 
of the house, M. A. must ask permission to make no re- 
ply, whatever. He should do with regard to the gentle- 
man, as was once done by a very distinguished officer in 
our army: a man of high military sensibility, of strong 
feeling, as to what was due to his own honor, and of great 

rsonal courtesy towards others. It happened that this 
gentleman had had a misunderstanding with one of his 
brother officers, which had proceeded to such lengths, 
that they were not upon speaking terms. As they were 
both walking, one day, in one of the avenues of this city, 
they chanced to pass each other so very closely, that it was 
searcely possible they should not see each other. Seeing 
his enemy come so very near to him, he turned round, 
and taking off his hat, said, ‘‘sir—please to excuse mv 
salute.”” Mr. A. would say the same to the gentleman 
from Virginia, and to all others who might be disposed 
to amuse themselves or entertain the house with allu- 
sions to any thing that he was, had been, or ever might be: 
he must say to them, please to excuse my salute, or reply. 

As to the gentleman’s observations in reference to the 
bill, the gentleman had contested some of the positions 
Mr. A. had taken—and especially one which lay at the 
foundation and formed a very important part of the con- 
troversy with South Carolina, having respeet to the cha- 
racter of the nation itself. Jn the observations Mr. A. 
had made, he had said, that the first words of the pream- 
ble to the constitution, had settled the character of our 
union, and had constituted the nation one people. 

**The position assumed by Mr. A. had been, that the 
whole people of the union, were the authors of and par- 
ties to the constitution of the United States, as was expli- 
cilly declared by themselves in the very first words of its 
preamble—and as no compact can be dissolved but by the 
same power which created it, the people of no one state 
in the union, could either dissolve the compact by which 
they had bound themselves to the union, or withdraw from 
it, or by counter legislation annul its laws.” 

The gentleman from Virginia had disputed this posi- 
tion; and had quoted a number of authorities to maintain 
that this union was nothing more than a confederation of 
sovereign states. The gentleman had said, that Mr. A. 
had adduced no authority in support of his doctrines, but 
merely those words, “we the people.” It was very true 
that he had quoted no additional authority, because the 
words themselves were an authority which admitted of no 
answer. Mr. A. had thought so when he referred to 
them; nor did he think otherwise, after he had heard all 
the observations of the gentleman, and all the authorities 
he had quoted. 

But, it the gentleman must have authorities, he would 
refer him to some—they were not wanting. 

The first he should mention, was George Washington: 
the president of the convention, which issued the con- 
stitution to the people of the United States. In the fare- 
well address of that father of his country, were a multi- 
tude of passages which, in Mr. A’s estimation, were au- 
thorities in support of the same position: and, indeed, 
that whole paper might be said to be in itself one entire, 
compact, sound, and unanswerable argument in favor of 
the principle. The address in which he declined a second 
re-election to that high office, which he held so much to 
to his own honor and to the glory and welfare of his coun- 
try, was not directed, like that of the convention of South 
Carolina, to the people of the seventeen or eighteen states 
then in the union: it was directed to ‘the people of the 
United States.” 


One paragraph is that address was in these words: 
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me to my grave, as a strong incitement to unceasing vows 
that heaven may continue ro rou”—**To you.” To whom? 
lo the people of the United States—‘‘the choicest tokens 
of its beneficence; that your un1on and brotherly aftee- 
tion may be perpetual; that the free constitution, WHICH 
IS THE WORK OF YOUR HANDS, may be sacredly maintain- 
ed; that its administration in every department may be 
stamped with wisdom and virtue; that, in fine, the happi- 
ness of the people of the states, under the auspices of liber- 
ty, may be made complete,” &c. Observe especially those 
words: ‘**The free constitution which is the work of your 
hands.” Shortly after, we find: ‘*The unity of govern- 
ment which constitutes you ONE PEOPLE is also now dear 
to you. It is justly so.” 

res, sir, said Mr. A. “‘the unity of government which 
constitutes you one people,” is justly dear to you. 

Again: ‘citizens by birth or choice of a common coun- 
try, that country has a right to concentrate your affections. 
The name of American, which belongs to you in your 
national capacity, must always exalt the just pride o ~ 
triotism more than any appellation derived from local dis- 
criminations.”* 

Further on we have the following paragraphs: 

‘In this sense it is, that your union ought to be consi- 
dered as the main prop of your liberty, and that the love 
of the one ought to endear to you the preservation of the 
other.” ‘Is there a doubt whether @ common government 
can embrace so large a sphere? Let experience solve it. 
To listen to mere speculation in such a case were erimi- 
nal. Weare authorised to hope that a proper organiza- 
tion of the whole, with the auxiliary agency of govern- 
ments for the respective subdivisions, will afford a happy 
issue to the experiment.” 


**Your union”—the gentleman from Virginia said, the 


union of a people was an absurdity; but the union of states 
was a common and intelligible idea. If the gentleman 
would take the trouble of reading this address, he would 
find that the union of the people of the United States was 
no new or stange idea to president Washington. 

The gentleman had said, (after nullifiers of South Ca- 
roliva), that there was no such thing as a government of 
the whole; that there was no American people. But what 
said this document? 

**T’o the efficacy and permanency of your union, a go- 
vernment for the whole is indispensable. No alliances, 
however strict, between the parts can be an adequate sub- 
stitute; they must inevitably experience the infractions and 
interruptions which all alliances, in all times, have expe- 
rienced.” 

Again: ‘‘the basis of our political systems is the right 
of the people to make and to alter their constitutions of 
government. But the constitution, which at any time ex- 
ists, until changed by an explicit and authentic act of the 
whole people, is sacredly obligatory upon all, The ver 
idea of the power and the right of the people to establis 
government, presupposes the duty of every individual to 
obey the established government.” 

Observe the force of this last paragraph. It is the con- 
clusion of an unanswerable argument to prove the sacred 
obligation incumbent upon every individual citizen, to 
yield obedience to the constitution of the United States; 
and having in express declared that constitution to have 
been the work of the hands of the whole people, he draws 
here the inference, explicit, logical, irresistible, that b 
the whole people can it alone be abrogated; that until 
changed by an explicit and authentic act of the whole peo- 
ple, it is sacredly obligatory upon all. 

Mr. A. said he should read no farther from that paper. 
He hoped the gentleman was now convinced that if he had 
not read any authorities to the committee, it had not been 
because he had no authorities to read. 

The gentleman had referred to the debates of the Vir- 
ginia convention, upon the adoption of this constitution, 
and had read one or two paragraphs which seemed to 
countenance the doctrine he professed. ‘There were 
more than twenty gentlemen in the Virginia convention, 
who had made observations on those words in the 
ble of the constitution—‘‘we the people;” and there had 
not been one of them who did not admit that those words 
did explicitly and unequivocally declare that it was the 
people of the United States who made the constitution. 





“profoundly penetrated with this idea, I shall carry it with 


Mr. Henry, that great and illustrious man—illustrious 
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whom Mr. A. felt as much pride in recognizing as a 
eountryman as if he had been born in the next house to 
himself in Massachusetts—had been opposed to the adop- 
tion of the constitution—and had in fact proved himself 
the most strenuous and able opponent of that instrument 
in the Virginia convention. One ground of exception 
taken by him had been, that this phrase changed the na- 
ture of the government. Mr. Henry had insisted that 
the general conyention which drew up the constitution had 
no right to speak thus, in the name of the people of the 
Dnited States. And, had the constitution prepared by 
the convention, been intended by them to become bind- 
ing without being referred to the people themselves, the 
4 ent would have been unanswerable. It had only 
been the faet that the instrument would be of no effect 
aintil the ople should have made the act their own, 
which justified the convention in employing such language. 

[ t said Mr. Henry ?] 

‘And here I would make this inquiry of those worthy 
characters who composed a part of the late federal conven- 
tion. I am sure they were fully impressed with the necessi- 
ty of forming a great consolidated government instead of 
a confederation. ‘That this is a consolidated government 
is demonstrably clear; and the danger of such a govern- 
ment is to my mind, very striking. I have the highest 
veneration for those gentlemen; but, sir, give me leave to 
Memand what right had they to say, we, the people? My 

litical curiosity exclusive of my anxious solicitude for 
the public weifare, leads me to ask, who authorised them 
to speak the language of we, the people, instead of we, 
the states? States are the characteristics, and the soul of 
a confederation. If the states be not the agents of this 
compact, it must be one great consolidated national go- 
wernment of the people of all the states.” 

I consider this as one of those authorities which the 
gentleman from Virginia demanded. The conclusions 
of Mr. Henry were in this instance, so far correct, that 
the words ‘‘we, the people,” did entirely change the na- 
ture of the government. ‘This was not contested by any 
one member of the same convention. 

The first answer given to this question of Mr. Henry, 
was by governor Randolph, then the governor of the com- 
monwealth, and a member of the convention at Philadel- 
phia. As a member of that convention, though he had 
taken a very active and leading part in drawing up the 
constitution, he had declined signing it—but now asa mem- 
ber of the Virginia convention was in favor of its adoption. 

In answer to the inquiries of Mr. Henry, gov. Ran- 
Aolph said: 

"Fhe gentleman then proceeds and inquires why we 
assumed the language of ‘we, the people’? I ask why 
not? The government is for the people; and the misfor- 
tune was, that the people had no agency in the govern- 
ment before. What harm is there in consulting the peo- 
ple on the construction of a government by which they 
are to be bound? Isit unfair? Is it unjust? If the go- 
vernment is to be binding on the people, are not the peo- 
ple the proper persons to examine its merits or defects?” 

The governor afterwards proceeded and enlarged on 
the imbecility of the old contederation. 

Then came another great and illustrious man, as well 
jn the union as in his own state,—Mr. PENDLETON, 

His reply to this objection of Mr. Henry was: 

‘*But an objection is made to the form; the expression, 
we, the saophe, is thought improper. Permit me to ask 
the gentleman who made this objection, who but the peo- 
ple can delegate powers? Who bat the peopie have a 
right toform government? The expression is a common 
one, and a favorite one with me; the representatives of 
the a by their authority, is a mode wholly inessen- 
tial. If the objection be that the union ought to be not 
of the people, but of the state governments, then I think 
the choice of the former very happy and proper What 
have the state governments to do with it? Were they to 
determine, the people would not, in that case, be the 
judges upon what terms it was adopted.” 

. PenpieTon then went on to shew that the conven- 
tion had full power to propose whatsoever they might 
judge most for the general good, and that the yoice of the 
‘people could alone give efficacy to their acts. 

’ The next authority Mr. A. should quote, was Mr. 
Lex, of Westmoreland—a name well known, and advan- 
gageously known in this community. 





Replying to Mr. Henry’s argument, he said: 

‘He, | Mr. pee then adverted to the style of go- 
vernment, and asked what authority they had to use the 
expression we, the people, and not we, the states? This 
expression was introduced into that paper with great pro. 
priety. This system is submitted to the people for their 
consideration, because on them it is to operate if adopt- 
ed. It is not binding on the people until it becomes their 
act.” 


Mr. Madison had said, indeed, what the gentleman 
had referred to, but he had said a litthke more: Mr. A, 
would read to the house the conclusion to which Mr, 
Madison brought his argument. 


*‘Give me leave(said Mr. Madison), to say something 
of the nature of the government, and to shew that it is 
safe and just to vest it with the power of taxation. There 
are anumber of opinions; but the principal question is 
whether it be a federal or consolidated government? In 
order to judge properly of the question before us, we 
must consider it minutely in its principal parts. I con- 
ceive myself that it is of a mixed nature: it is in a man- 
ner unprecedented: we eannot find one express example 
in the experience of the world. It stands by itself. In 
some respects it isa government of a federal nature; in 
others itis of a consolidated nature. Even if we attend 
to the manner in which the constitution is investigated, 
ratified, and made the act of the people of America, 1 can 
say, notwithstanding what the honorable gentleman has 
alleged, that this government is not completely consoli- 
dated, nor is it entirely federal. Who are parties to it? 
The people—but not the people as eomposing one great 
body—but the people as composing thirteen sovereign- 
ties. Were itas the gentleman asserts, a consolidated 
government, the assent of a majority of the people would 
be sufficient for its establishment; and, as a majority have 
adopted it already, the remaining states would be bound 
by the act of the majority, even if they unanimously re- 
probated it. Were it such a government as it is suggest- 
ed, it would be now binding on the people of this state, 
without having had the privilege of deliberating upon it; 
but, sir, no state is bound by it, as it is, without its own 
consent. Should all the states adopt it, it will be then a 
government established by the thirteen states of Ameri- 
ca, not through the intervention of the legislatures, dut 
by the people at large. In this particular respect the dis- 
tinction between the existing and proposed governments 
is very material. The existing system has been derived 
from the dependent derivative authority of the legisla- 
tures of the states; whereas this is derived from the su- 
perior power of the people.” 


Mr. Madison says the government is neither wholly 
federal, nor wholly a consolidated government: but ‘‘of a 
mixed nature.” So Mr. A. had always held it to be, and 
so he had said—To all these observations of Mr. Madi- 
son he could cheerfully subseribe. The suffrages of the 
people upon the constitution, were collected in the seve- 
ral distinct communities which they had formed, and 
retained; and in that respect the constitution partook of 
the federative character. But it was only a mode of col- 
lecting the votes of the whole people, necessarily adopt- 
ed from their existing condition, and because they could 
not be coljected otherwise, without merging in the ge- 
neral government the separate auxiliary subdivisions of 
which it was composed. It was not, as the nullifying 
doctrine alleges, the people of each state aggregated to 
the union, through the medium of the state. It was, as 
Mr. Madison explicitly affirms—the states were aggre- 
gated to the union, by the wil] and action of their peo- 
ple. Thus Mr. Madison speaks, not of the states, but 
of the people, as composing thirteen sovereignties. Thus 
Mr. Pendleton justly remarks the people only can dele- 
gate powers. Henée the state, itself the creature of the 
people, and possessing itself none but delegated powers, 
was incompetent to confer the powers granted by the con- 
stitution to the government of the United States. The 
people alone were competent to grant them; and the peo- 
ple of each state, in adopting the constitution, by one and 
the same act, made themselves and the state which they 
composed, parties to the general government of the 
union. And thus Mr. Madison came to the same con- 
clusion with all the others, his colleagues, that this con- 
stitution was the act ‘‘of the people at large.” 
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Mr. A. said he would add no more authorities. He 
hoped and trusted; that if authorities were necessary, he 
had adduced sufficient to satisfy the committee. He had 
said, that the words ‘‘we the people of the United 
States,” introducing the preamble to the constitution, 
conveyed to his mind an idea of the highest moral sub- 
jimity. This the gentleman from Virginia had censi- 
dered as the fanciful imagination of a rhetorician or a 

t. Mr. A. had said, at the time, and now repeated, 
that he was speaking to men of intelligence and to men 
of feeling. ‘To their sympathies he appealed, and, in il- 
lustration of the idea thathe had expressed, he would now 
take the liberty of reading a passage from the writings of 
an ancient Roman, not in their original language, but in 
words which he trusted would find their way to every bo- 
som: ‘*for there is nothing done upon the earth more ac- 
ceptable to that God who rules the universe, than in 
those assemblages and deliberations of men, rightfully 
associated together; and constituting governments for na- 
tions.” 


This was the sentiment of the greatest orator, states- 
man, and moralist, that ever lived in the tide of times: 
and with this sentiment in his heart, Mr. A. now re- 
peated that, short of divine inspiration, there was no- 
thing in human language thatever conveyed to his mind an 
idea of loftier moral sublimity than this preamble to the 
constitution of the United States. Than this one corpo- 
rate body—this one people of thirteen distinct communi- 
ties—this innumerable multitude in one, speaking in the 
first person, to the race of civilized man, and declaring 
the purpose of their speech, to constilute themselves as 
one people, and to establish that government for a nation 
which is the most acceptable of all human action upon 
earth to the God who governs the universe. 





Mr. A. said, that he had been charged, in substance, 
both by the gentleman from South Carolina and the gen- 
tleman from Virginia with countenancing himself, the 
idea of nullification, and resistance by force and violence. 
The gentleman from Virginia had said something about 
‘heroes of the Jast disclosure,”? who could ‘‘look on 
blood and slaughter with composure:” and had said this 
in reference to expressions used by him. He disclaimed 
the use of any such expressions; he denied having uttered 
any thing like a reflection upon the state of South Caro- 
lina Whenhe spoke of the acts of a convention ofa 
part of the people of that state, he hoped that he should 
always speak of them freely—as they were—or as they 
appeared to his own mind. He meant no disrespect to 
South Carolina, or to any other part of the union, in what 
he had addressed to the committee. 


He had said that he could not vote for any bill that was 
considered as a confirmation of the nullifying ordinance 
of South Carolina, or as giving a pledge to the nation, 
that the great system of protection to the interests of 
agriculture and manufactures should be abandoned: to 
the abandonment of that system he had declared that he 
never would give his consent, because he considered it as 
right belonging to his constituents: a riglit which per- 
tained to them as being parties to the constitution: a 
right resulting from the allegiance due by them to the 
country: and by way of illustrating this sentiment, and 
to show that other portions of the union, and other great 
interests of an exclusive nature, were protected by the 
constitution and the laws of the union, he had adduced 
those provisions of the constitution which went directly 
to protect the great interests peculiar to the south. He 
had referred to the large sums expended for the support 
of our standing army. He had not said, as he had been 
represented to say, that this army was kept up exclusive- 
ly for the benefit of the southern states: he had, on the 
fontrary, declared that there was another portion of the 
union which had as great, if not a greater, interest in it, 
and had referred to the settlements’on our western fron. 
ae To those who considered their own exclusive inter- 
ee = the only interests to be provided for, he had said 
wether Anis not of acent’s value either to the manu- 
veheiad See ene interests. Had the gentleman 
ddline's pint ent Had he shewn that it was of one 
all. Had one ae ms to either of these interests? Not at 
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. ere were great interests at the south 


to which the constitution and the laws extended protec- 
tion, and Mr. A. would never give his voice to bave the 
appropriation for their protection reduced one cent, al- 
though to his own constituents the army which protected 
them was perfectly useless. They wanted no army. The 
manufacturers and agriculturists at the north were all sub- 
missive to the laws: they had neither domestic nor fo- 
reign enemies whom they feared. Mr. A. had farther 
said, that there were other great interests in the country, 
the interests of commerce and navigation: and he had 
been represented as saying, that these interests, too, were 
protected for the benefit of the south. He had said no 
such thing. He knew perfectly well that the interests of 
commerce and navigation, were not, as such, the interests 
of the south. They were interests to which many of his 
own constituents were no strangers—for the people of 
the district which he represented were commercial and 
navigating, as well as manufacturing and agricultural, 
the interests of which were immediately struck at by the 
bill before the committee. But he was sorry to see the 
countenance given by the representation of the commer- 
cial interest on this floor to this bill. It was supported by 
most of the representatives from the large commercial 
eities. 

There was another interest which he was sorry to see. 
No doubt they acted on grounds satisfactory to themselves. 
It was indeed apparent that the immediate operations of 
the bill would be highly advantageous to the commercial 
interest, at the expense of those of agricultwre and manu- 
factures; and to that cireumstance, doubtless, their su 
port of it was to be attributed. This interest was to be 
protected by the navy. Happy had Mr. A. been to see 
in the executive message, a recommendation to persevere 
in the maintenance and increase of this arm of the national 
defence; although it was kept up ata great public ex- 
pense; their full portion of which was paid by the manu- 
facturers and farmers, who derived as such no benefit 
from it whatever. 

The gentleman had said that Virginia could not be 
charged with any great partiality for a standing army. 
He had not said that she could; and he was still farther 
from charging her with any partiality for the navy. He 
was aware that the navy had, now, a friend in Virginia; 
and Mr. A. heartily rejoiced at it: but the time had 
been, when Virginia manifested the same objection to 
the protection of the navigating and commercial interests 
as she now did with regard to the manufactures. But 
when he spoke of Virginia he wished to speak with great 
qualification: because he did not hold the opinions which 
the gentleman had given out to be the genuine doctrines 
of Virginia. He knew, indeed, that there was a school 
of politicians in that state who held these opinions; but he 
likewise remembered that George Washington and John 
Marshall were citizens and natives of Virginia, as well 
as those who held these notions. He took Virginia’s 
opinion from those men: and could hardly say that he 
considered the others as genuine Virginia politicians. 
He would do justice to Virginia. He imputed to her 
none of the sentiments which distinguished a certain 
school, of which he regretted to perceive that the gentle-« 
man was one. 

The argument which Mr. A. had submitted to the eom- 
mitte when up before, was this: the South Carolina con- 
vention, in their address to the people of all the other 
states, had declared that South Carolina would never 
more submit to theexistinglaws, which extend proteetion 
to the manufactures and free agriculture of the country; 
and the main reason which they assigned for this deter- 
mination was, that this protection was enjoyed exclusively 
by the manufacturing interest, in which the south had no 
part, although the south bore in part the burden of its 
expense. ‘To meet this declaration and argument, Mr. 
A. had contended, that if the principle assumed by the 
South Carolina convention, could justly be applied to the 
protection enjoyed by the manufacturing and agricultural 
interest, it ought in justice to be applied in like manner 
to other great though partial interests protected by the 
constitution and the laws. He exemplified the great in- 
terests of the south, in the possession of the property 
peculiar to them. Proteeted by the immense advant 
of representation upon this floor—proteeted by the atipu- 





lation in the constitution for the restitution of fugitive 
slaves—protected by the guarantee in the constitution to 
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the owners of this species of property against domestic 
violence—protected by the establishmeutand maintenance 
of a standing army—all by means of laws, burdensome to 
the manufacturing and free agrieuvltural interest, which 
was nevertheless heavily taxed for their support. He ex- 
emplified the great interest of the new settlers in the 
west—protected as well as the south, by the military es- 
tablishment—protected also by laws and liberal appro- 
priations from the treasury for defence against the Indian 
savages, of which we have had recent and memorable 
experience. He finally exemplified by the great interest 
of commerce and navigation—protectected by the estab- 
lishment and support of the navy. ‘The manufacturers 
farmers, he observed, were all heavily taxed to sup- 
port the burden of all these protective establishments— 
oe to interests which were not theirs—and they 
d just as good right to demand that the protection of 
the nation should be withdrawn from all those interests, 
as those whose interests were thus protected had to insist 


om the withdrawal of the national protection from 
them. 


Mr. A. said he was ashamed of detaining the committee 
so long; but he must be permitted to add one reason 
more why he should vote against this bill, and against its 
being reported to the house. 


The bill had been partially amended in committee: 
and it was not, he confessed, quite so bad as when it came 
from the committee of ways and means. But still it 
could not be made palatable to him; and one reason for 
this was the injustice it contained toward one of the great 
interests of domestic industry, at the expense of another. 
Very special favor had been shown towards the article of 
iron; and in vindication or apology, the committee told 
the house that iron was an article of prime necessity in 
time of war: on this ground they had assigned it a much 
higher rate of protection than was extended to woollens 
and cottons. ‘Lhis distinction, it was said, had come to 
the house with the recommendation of the president of 


the United States. But the ground assumed was totally 
fallacious. 


Let it be remembered that the distinction was not made 
in favor of the instruments of war, but in favor of iron as 
araw material. ‘he only reason why special protection 
should be given to articles necessary in war was, that those 
articles could not, during atime of war, be obtained from 
abroad—as all articles of this description were pronoune- 
ed by the law of nations to be contraband. All other ar- 
ticles might be imported, through the intervention of neu- 
tral flags, as freely during war asin peace—there was no 
necessary want of them. But articles contraband of war 
could not thus be transported under the protection of neu- 
tral flags, because they were liable to be captured by the 
belligerent parties. If our war should be with Great Bri- 
tain, she might deprive us of these entirely, owing to her 

at power upon the ocean. ‘This was the only reasona- 
ble ground on which a distinetion could be made between 
this class of articles and others, in arranging a protective 
tariff. ‘This was the reason why he had offered a resolu- 
tion with a view to ascertain what were the articles which 
the president considered as entitled to exemption, as being 
of indispensable necessity in time of war. It had not, 
however, pleased the house to allow that question to be 
put to the executive. ‘The question, instead of being so 
simple a matter that every body could answer it, was as 
broad and wide as any question which could be proposed 
tothe mind. ‘The subject of contraband of war was one 
of perpetual disputation between Great Britain and the 
other nations of Europe, beeause she had a navy which 
gave her a preponderaut power upon the ocean, Mr. A, 
asked, what are the articles contraband of war? We had 
two treaties which contained an enumeration of articles of 
this character, one of which gave the smallest list, and the 
other the most extensive, which was recognized by the 
laws of nations. ‘he first of these treaties was that with 
France, of the 6th of February, 1778—the first treaty to 
which the United States were ever «a contracting party. 
The 24th article of this treaty contains a list of articles 
which the parties stipulated, in the event that either of 
them should thereafter be engaged in war, and the other 
neutral, to consider as contraband of war, and as such lia- 
ble to be eaptured by the belligerent, when laden in the 
vessels of the neutral party. This list consists altogether 
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of articles of immediate, and mostly of exclusive use in 
time of war, such as cannon, muskets, bombs, gun pow- 
der, cannon and musket balls, and all other warlike in- 
struments whatever. ‘These are succeeded by a list of ar- 
ticles, which the parties agreed should not be reckoned 
among contraband or prohibited goods, and this list toge- 
ther with all manufactures woven of »ny wool, flax, silk 
cotton, or any other materials, wearing apparel, and the 
stuffs whereof they are usually made, includes also gold 
and silver, coined or uncoined, tin, rron, &e. 

Ilere the house would see that iron was declared to be 
not contraband of war. 


Then we had another treaty, with Great Britain, con- 
taining a much larger list of articles to be eonsidered as 
contraband: it included many articles which were express- 
ly excluded from the contraband list in the treaty with 
Franee. It was the treaty of the 19th of Nov. 1794, in 
the LOth article of which it was agreed that under the de- 
nomination of contraband of war should be comprised all 
arms and implements serving for the purposes of war by 
land or sea, such as cannon, muskets, mortars, &e.—also 
timber for ship building, hemp, cordage, and generally 
whatever may serve directly to the equipment of vessels, 
unwrought iron, and fir-planks only excepted. So that 
in our treaties with the two greatest maritime powers of 
the world, in the largest and in the smallest list of contra- 
band articles, known among nations, iron is expressly ex- 
cluded from that class. Why, then, should the committee 
have made a special provision for the protection of this 
article, leaving the duties upon it three or four times as 
great as those on cottons and wollens, on the ground that 
it was an article indispensable in war? Such a distine- 
tion had no foundation whatever in the principles on 
which it professed to be foun’ed. Mr. A. however, had 
no desire to reduce the protection on this article. He 
hoped the gentleman from Georgia would not consider 
the remark as personal in its aim, when he said that it 
might have been possible that the bill was reported in 
this shape with the view of obtaining the vote and influ- 
ence of the gentleman from Pennsylvania, (Mr. Gilmore, ) 
who, being himself on the committee, was in a position 
which rendered his vote indispensable to the bill being 
reported, and who had made a speech in support of it. 
But Mr. A. must beg that gentleman to understand that 
if he suffered this bill to pass, the favorite article of Penn- 
sylvania would be no otherwise spared than as the Cyclops 
had promised to Ulysses, that he should be the last to be 
devoured. 

One word more on the subject of the ordinance of 
South Carolina. He had said, and he said still, that this 
issue had been made by the convention of a part of the 
people of that state. ‘They had declared to the people of 
the union that they never would submit to the execution 


j of a protective tariff. ‘They had said this with solemn as- 


severations in the face of heaven. Mr. A. gave full eredit 
to their sincerity, and believed it to be an issue which the 
nation would have to meet. And if congress should get 
rid of it now, it would come again hereafter. ‘The ques- 
tion must be settled. One or other of the two parties 
must give way. The manufacturers and agriculturists 
must abandon the protective policy, or South Carolina 
must reconsider her determination never to submit to It 
Mr. A. asked whether it was probable, should this bill 
pass, that South Carolina would be satisfied ? Just so far 
as the pledge of protection was abandoned by it, just so 
far they would accept of it. But what eredit for conees- 
sion will this congress obtain with the nullifiers of the 
convention even for the bill reported by the committee of 
ways and means, should they give it their sanetion. “This 
might readily be inferred from a speech which he had 
seen in the public papers, delivered very recently by 4 
gentleman who, he believed, had himself been a mein ber 
of the eonvention. He would take the liberty of reading 
to the committee a paragraph of that speech. It says: 
“Thus a general convention is the only measure t 
which the government (meaning the national government) 
eanresort. If South Carolina will but retain her positon, 
this is the inevitable issue: already, indeed, the effect a 
our measures—( please to observe, Mr. Chairman )—the 
effect of our measures has been strongly felt. ‘The pro 
tective system reels under our blovvs. Last summer, the 
fear of that resistance, which we had announced—(re 
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mark, Mr. Chairman, the appeal to the conscious recol- 
lections of the house|—the fear of that resistance, which 
we had announced, drove them into a reduction—a cheat, 
it is true, that benefits them, not us. Still it was an at- 
tempt to appease us—(indeed—what next—a compli- 
ment, Mr. Chairman, for the committee of ways and 
means, and this their soothing conciliatory bill] and now, 
before one tittle of the reduction has gone into effect, 
comes UPON THE BACK OF OUR LATE PROCEEDINGS, ano- 
ther offer of six millions more. ‘These are certainly not 
bad instalments, [very certainly, not bad instalments. } 
Let us go on then, and we shall get the whole debt.”* 

Mr. A. said he was assured beyond a doubt that all this 
was said in perfect sincerity and purity of heart—and that 
it indicated the spirit prevalent in the convention that is- 
sued the nullifying ordinance; the spirit ruling and do- 
mineering throughout the whole nullifying party. Was 
it on that account a reason with him for passing the bill? 
Certainly not: but directly the reverse. 

There were some other topies touched upon by the 
gentleman from Virginia, upon which it had been Mr. A’s 
intention to bestow some animadversions—but they were 
not very material, and the patience of the committee was 
very naturally wearing away. He would, therefore, re- 
frain from any further remarks, and leave the bill at the 
disposal of the committee. 

"A little space being left, we lave inserted the fol- 
lowing to fill it—and as adding son.ething to shew the 
spirit in which the enforcement bill was sustained or op- 
posed. These brief sketches may chiefly serve to de- 
note the resolution of a decided majority, as we believe, 
in both houses—that the new tariff bill should be asso- 
ciated with the enforcement bill; and that the former 
would not have passed, had the latter been rejected. 

KE. piToR. 

On the 27th February, Mr. Verflanck having moved to 
lay aside the revenue collection bill, for the purpose of 
taking up the appropriation bills— 

Mr. Mc Duffie said, he siiould vote for the proposition 
of the gentleman from New York (Mr. Verplanck), but 
he had one or two words to preseut to the house. The 
bill passed vesterday, and now before the senate, had 
been professedly designed as a bill of coneiliation; it had 
been held out as the olive branch of peace; as such it had 
been received. “he south had taken it as a compremise. 
They had accepted it as the olive branch of peace. Now, 
he put it to the justice of the house—to the magnanimity 
of the house—whether it was becoming to send this olive 
branch fettered by an alternative of the sword of blood? 
Whatever might have been the views of gentlemen here- 
tofore; whatever notions they might have entertained of 
the rights of the general or the state government in this 
conflict, there could be no necessity 2ow for passing such 
a bill as this. He would add, that if any thing could con- 
vert that which had been sent out asa blessing into a 
curse; if any thing could change an aet of conciliation 
into an act of insult and of provocation, it would be the 
passage of such a bill as this. Let the house stand still 
where they were—let this bill be postponed indefinitely, 
or laid upon the table, and he was confident the pre- 
vious measure would have a healing efficacy on the 
southern part of the union; but should this bill, or any 
thing like this bill, pass, Mr. McD. would ‘not be re- 
sponsible for the consequences. He trusted the house 
would take measures to postpone the bill finally and for- 
ever, If the house were prepared to act upon these prin- 
ciples, he hoped they would accord to the gentleman 
from New York (Mr. V.), what he had asked, and that 
the bill would not be taken up atall. But if the bill was 
to be taken up and passed, it was indifferent to him when 


Mr. Blair, of South Carolina, said, that his colleague 
(Mr. Mc Duffie) bad told the house that he regarded the 
ill passed yesterday on the tariff question as the olive 
branch of peace, but the gentleman had it not in his power 








*One of the members from South Carolina inquired if 
this extract was from a speech of Mr. Preston; and upon 
being informed that it was, said that Mr. Preston had not 
been a member of the nullifying convention. He is, how- 
ever, one of the most distinguished members of the par- 
ty, and a member of the legislature which enacted the 
nullifying laws. 


to say that it would be so regarded by the convention 
which had framed the nallifying ordinance, and which 
was again to meet on the second Monday in March next, 
All he could do on that subject, was to express a hope. 
Mr. B. would remind the house of what he had said the 
other day, viz: that the house had no warrant to believe 
that the nullifiers would so receive the bill: for they have 
expressly declared to all the world, that unless the pro- 
tective policy should be wholly and utterly abandoned, 
no other modification of the tariff would be acceptable to 
them. They had positively said that they would be satis- 
fied with no bill which should recognize the protective 
principle in any shape. Now, they all knew that the bill 
passed yesterday retaincd the protective principle anim- 
paired. If the house should stop where it was, the 
would ‘put all at the mercy of the dominant party in South 
Carolina. ‘Those men would never be satisfied with the 
tariff bill—all its provisions were insufficient to come up 
to their demands. They might proceed to practical nul- 
lification and secession, declare the state out of the union, 
confiscate property, and peril even the lives of the union 
party. Something certainly was due to those who had 
taken their stand for the union and the laws. Let the 
consequences of this bill be what they might, it was due 
to the friends of order in South Carolina. Mr. B, dis- 
claimed all fears of a personal nature. Whether the bill 
should pass or not, come what would, he could assure the 
house of one thing—the union party of South Carolina 
would choose extermination before dishonor. 


Mr. Beardsley said, that South Carolina had declared, 
upon her sovereiguty, that the tariff laws of the union 
were null and void; and if so— 


Here the chair reminded Mr. B. that the question be- 


fore the house was on postponement, and that the merits 
of the bill could not be gone into. 


Mr. Beardsley said he had no purpose of discussing 
the merits of the bill, and he would merely add that that 
state, upon grounds to which she still adhered, had de- 
nounced the tariff laws as unconstitutional and void, and 
had put her power in array to prostrate the laws of the 
union at her feet: and hence the necessity of passing the 
law before the house. ‘The gentleman from South Cure 
lina (Mr. McDuffie) had said that the bill of yesterday 
was a bill of compromise, and that he so received it; and 
he had farther expressed his belief that it would 80 
viewed and so received in SouthCarolina. But the gen- 
tleman could not but be aware that the representatives of 
that state in thishouse did not represent the sovereignty, 
of the state; but the convention did, and it was the cone 
vention who had declared the revenue laws uull and void. 
Now, the bill of yesterday went just to re-enact the bill of 
July last, which bill the sovereignty of South Carolina 
had deelared toall the world was null and void. Now, 
though such might be the opinion, or the hope, of the 
honorable gentleman, what security had the Leman that 
such would be the view of the sovereignty of South Caro- 
ina? and that the army of 12,000, now in arms against 
the laws of theunion, would be disbanded? or her courts, 
now shut against the officers of the government, would 
be opened? If the gentleman was authorised to give the 
house such an assurance, let him stand up and give it. If 
South Carolina desired peace, and would disband her ar- 
my, and submit to the laws, well; but if not, Mr. B. 
hoped the bill would pass, and not be postponed. 


Mr. Clayton made some remarks, and concluded with 
offering a motion to lay the bill on the table. 


Mr. Beardsley demanded the yeas and nays upon this 
motion—whereupon. 


Mr. Clayton withdrew his motion. 


Mr. Burges then said that he believed that it would 
not be suspected of him that any thing he should say was 
prompted by any wish to aid the present administration, 
farther than in matters intimately connected with the safe- 
ty of the country;—he denied, however, for many rea-. 
sons, that the present administration measure should not 
succeed and the bill be passed; therefore he was opposed to 
the motion to postpone. The lingering step of days had 
brought the house to almost its last day; and they had 





cried ‘to-morrow’ and ‘to-morrow,’ till but two or three 
more to-morrows remained to actin. He would not say 
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now would be to defeat, but all must see 
that such might not improbably be the result. All, then, 
who believed the bill ought to pass would vote against the 
postponement. The house has heard it urged that the bill 
ought not to be acted upon till they should hear from South 
Carolina how the bill of yesterday was received. In the 
name of heaven, did gentlemen expect that house to do 
nothing until they should hear authoritatively how South 
Carolina would receive the conciliatory measure already 
agreed to? Who there could tell? He readily granted 
that there might be gentlemen on that floor who were 
most intimately connected with the movements in that 
uarter, (he should not now attend to the christening of 
thoes measures—that would be the office of history), and 
those gentlemen might know that the combustion was 
gathering strength daily from the fuel around it; but who 
could tell whether the little taper we had sent to the 
south would be equal to the flame it might encounter 
there? But, admitting that the bill would be received as 

. peace, and that South Carolina intended submission to 
_.the laws; if so, where could be the objection to a bill 
: which only went to declare that in all the states of this 
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union the laws shall be obeyed? Mr. B. had been brought 
up in «a region where obedience was required from all, 
and yielded by all. ‘ 

[the chair here interposed, and reminded Mr. B. that 
the question was on postponement merely.} 

Mr. B. said he had been endeavoring to shew that if the 
house postponed the bill, it must be lost. If, as has been 
alleged, the bill was in accordance with what was doing in 
South Carolina why not pass it?. What harm could it do to 
those who meant to obey the laws? If it was dbnoxious to 
South Carolina, it must only be beeavse she meant not to 
obey them—the United States were bound to give the peo- 
ple of that state a republican form of government; and to 
protect the union party against the dominant faction who 
were for overturning all order. Mr. B. had no idea 
that any thing but the power of the United States would 
silence that opposition which had provided the military 
means for the utter overthrow of the government. 

[The debate was continued by Messrs. Carson, Wayne, 
Verplanck, Ingersoll, Hawes, Daniel, and others. We 
have not room for sketches which have been published. 
The motion was lost. ] 























